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HISTORICAL LINGUISTICS, INKBLOTS, AND
LIFE AFTER DEATH: THE PRIVILEGES OR
IMMUNITIES OF CITIZENS OF THE UNITED

STATES

MICHAEL KENT CURIS*

The recent Supreme Court decision of Saenz v. Roe suggests that
the Privileges or Immunities Clause of the Fourteenth Amendment
may have a new lease on life. In this Article, Professor Curtis
examines the Clause using a method advocated by Justice Felix
Frankfurter and many others: interpreting a constitutional
amendment based on the common understanding of the words of
the amendment at the time it was proposed and debated.
Application of this method provides substantial support for the
view that the words "privileges and immunities of citizens of the
United States" include the rights of American citizens listed in the
Constitution, especially those in the Bill of Rights. This Article
looks at usage of "privileges" and "immunities" from the colonial
period through Reconstruction and uncovers many examples in
which people used the words to refer to basic protections in the
federal Bill of Rights. The search also shows that these rights,
privileges, and immunities were viewed as belonging to citizens of
the United States or to all American citizens. More recent court
opinions and a presidential proclamation also illustrate the use of
"privileges or immunities" to describe Bill of Rights protections.
Finally, the Article reflects on the problems that lie behind the
apparent superficial simplicity of appeals to original meaning.

INTRODUCTION ..................................................................................... 1072
I. ADAMSON V. CALIFORNIA, THE FOURTEENTH

AMENDMENT, THE BILL OF RIGHTS, AND ORIGINAL
M EANING .................................................................................... 1076

* © 2000 Michael Kent Curtis. Professor of Law, Wake Forest University School of
Law. B.A., 1964, University of the South; J.D., 1969, University of North Carolina. My
thanks to Ron Wright, Miles Foy, David Logan, Tom Curtis, Richard Aynes, Bryan
Wildenthal, and Michael Perry for suggestions in connection with an earlier draft. (The
shortcomings are my own.) Thanks also to Professor James G. Wilson, Haiben Hu, and
Marian Murphy for assistance and suggestions as to sources and to research assistants
Christopher Jennings, Michael Hosner, and Sung Choi.

HeinOnline -- 78 N.C. L. Rev.  1071 1999-2000



NORTH CAROLINA LAW REVIEW

A. Original Meaning in Constitutional Analysis ................... 1076
B. The Black-Frankfurter Debate in Adamson v.

C alifornia ............................................................................. 1077
C. Applying Justice Frankfurter's Method to the Privileges

or Imm unities Clause .......................................................... 1083
II. AN OVERVIEW ........................................................................... 1089
III. PRiVILEGES, IMMUNITIES, AND FUNDAMENTAL RIGHTS

IN AMERICAN HISTORY FROM ENGLISH ORIGINS TO THE

AMERICAN REVOLUTION ......................................................... 1094
A. English and Colonial Background .................................... 1094
B. Use of the Words "Privileges" and "Immunities"

During the American Revolution ....................................... 1096
IV. A NEW CONSTITUTION: USE OF THE WORDS

"PRIVILEGES" AND "IMMUNTIES" ......................................... 1098
A. Ratification Debates ............................................................ 1098
B. The First Congress: A Bill of Rights ................................. 1103
C. The Alien and Sedition Acts ............................................... 1104
D. The Crusade Against Slavery (1830-1860) and the

Privileges and Immunities of American Citizens ............. 1110
E. On the Eve of the Civil War ............................................... 1116
F. Some Courts Rejected Barron ............................................ 1118
G. The Civil W ar ....................................................................... 1121

V. JUDICIAL USE OF THE WORDS "PRIVILEGES" AND
"IMMUNITIES" BEFORE THE FOURTEENTH AMENDMENT.. 1124
A. State Court Usage Under State Law ................................... 1124
B. Usage in Federal Cases ........................................................ 1127

VI. THE THIRTEENTH AND FOURTEENTH AMENDMENTS ......... 1132
A. Debate on the Constitutional Amendments ...................... 1132
B. The Congressional Campaign of 1866 .............................. 1134
C. Congressional Discussion in the Early 1870s ................... 1136

VII. MORE RECENT USAGE BY SUPREME COURT JUSTICES
AND FDR's PROCLAMATION OF BILL OF RIGHTS DAY ....... 1138
A. M ajority Opinions ............................................................... 1138
B. Dissents and Concurrences ................................................. 1140
C. The 1941 Proclamation of Bill of Rights Day .................. 1143

V III. A CAVEAT .................................................................................. 1143
CONCLUSION ......................................................................................... 1145

INTRODUCTION

On May 17, 1999, an almost unprecedented event occurred in
American constitutional law-the United States Supreme Court held
that a state statute violated the Privileges or Immunities Clause of the
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Fourteenth Amendment to the U.S. Constitution.' In Saenz v. Roe,
the Court ruled that the right to travel is a privilege protected by the
clause An aspect of that privilege was the right of people from out
of state to establish residence in a new state and to enjoy basic
equality with other state residents. Accordingly, the Court struck
down California's statute limiting, for one year, new state residents to
the amount of welfare payments they had received in the state from
which they had emigrated.4

It is not astonishing that the Court struck down an act of a state
legislature. The Court has done that quite often before. Nor is it
remarkable that an effort to limit the welfare benefits of migrants was
struck down. The Court also has done that before What is
remarkable is that Saenz relied on the Privileges or Immunities
Clause of the Fourteenth Amendment. Before May 17, 1999, the
Privileges or Immunities Clause, the "[1]ost [c]lause" as Akhil Reed
Amar aptly named it,' had seemed to be defunct. After it was
eviscerated by the 1873 Slaughter-House Cases7 and in two cases
decided in 1876,8 the clause had shown few signs of life, and these
were almost exclusively in dissenting or concurring opinions.' As

1. See Saenz v. Roe, 536 U.S. 489,502-03 (1999).
2. See icL
3. See id. at 502-04.
4. See id. at 504-11.
5. See, e.g., Shapiro v. Thompson, 394 U.S. 618, 622, 641-41 (1969) (holding that a

total one-year denial of welfare to migrants violates the Equal Protection Clause),
overruled in part by Edelman v. Jordan, 415 U.S. 651 (1974).

6. Akhil Reed Amar, Lost Clause, NEW REPUBLIC, June 14, 1999, at 14, 14.
7. 83 U.S. (16 Wail.) 36, 80 (1873) (stating that the rights claimed by the plaintiffs

were not privileges and immunities within the meaning of that clause).
8. See United States v. Cruikshank, 92 U.S. 542, 551-56 (1876) (suggesting that none

of the guarantees of the Bill of Rights limited the states, including the rights to assemble
and bear arms); Walker v. Sauvinet, 92 U.S. 90, 92-93 (1876) (holding that the Seventh
Amendment right to a civil jury trial does not limit the states under the Fourteenth
Amendment).

9. See, e.g., Gertz v. Robert Welch, Inc., 418 U.S. 323, 359 (1974) (Douglas, J.,
dissenting); Old Dominion Branch No. 496 v. Austin, 418 U.S. 264, 290 (1974) (Douglas,
J., concurring in the result); Duncan v. Louisiana, 391 U.S. 145, 165-66 (1968) (Black, J.,
concurring); Adamson v. California, 332 U.S. 46, 77, 85 (1947) (Black, J., dissenting),
overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964); Patterson v. Colorado, 205 U.S.
454, 464-65 (1907) (Harlan, J., dissenting); Maxwell v. Dow, 176 U.S. 581, 612, 617 (1900)
(Harlan, J., dissenting), abrogated by Williams v. Florida, 398 U.S. 78 (1970); O'Neil v.
Vermont, 144 U.S. 323, 361-66 (1892) (Field, J., dissenting); Slaughter-House Cases, 83
U.S. (16 Wall.) at 116, 118 (dicta) (Bradley, J., dissenting). In Adamson, Justice Douglas
joined Justice Black's dissent. Adamson, 332 U.S. at 92 (Black, J., dissenting). Justice
Murphy, joined by Justice Rutledge, dissented separately. See id. at 123 (Murphy, J.,
dissenting). Justice Murphy noted that he was in "substantial agreement" with Black, but
added "one reservation and one addition." Id (Murphy, J., dissenting).
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Chief Justice Rehnquist wrote in his Saenz dissent, "The Court today
breathes new life into the previously dormant Privileges or
Immunities Clause of the Fourteenth Amendment-a Clause relied
upon by this Court in only one other decision, Colgate v. Harvey ...
overruled five years later by Madden v. Kentucky .... "10 Some
scholars had sought to drive nails in the coffin. In 1990, Robert Bork
announced that the Privileges or Immunities Clause was
indecipherable, like a provision obliterated beyond recovery by an
inkblot: "That clause has been a mystery since its adoption and in
consequence has, quite properly, remained a dead letter.""

In the 1873 Slaughter-House Cases, the Court deprived the clause
of virtually all meaning, but-as the opinion in Saenz shows-not
quite all. In Saenz, the Court cited dicta from the Slaughter-House
Cases to support its conclusion. As the Saenz Court noted, the
majority in the Slaughter-House Cases had explained that "one of the
privileges conferred by this Clause 'is that a citizen of the United
States can, of his own volition, become a citizen of any State of the
Union by a bona fide residence therein, with the same rights as other
citizens of that State.' "1' The Slaughter-House opinion listed other
privileges of the citizens of the United States-protection on the high
seas and in foreign lands, the right to use navigable waters, to travel
to Washington, D.C., and to visit sub-treasuries. 3 The Slaughter-
House majority also mentioned the right to assemble and petition the
government,'14 though the Court soon restricted its dicta to the right to
petition the national government." The Slaughter-House Cases'

10. Saenz v. Roe, 526 U.S. 489,511 (1999) (Rehnquist, C.J., dissenting).
11. ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION

OF THE LAW 166 (1990).
12. Saenz, 526 U.S. at 503 (quoting Slaughter-House Cases, 83 U.S. (16 Wall.) at 80).
13. See Slaughter-House Cases, 83 U.S. (16 Wall.) at 79.
14. See id.
15. See United States v. Cruikshank, 92 U.S. 542, 551-52 (1876) (limiting the right to

assemble and petition to national matters). In an illuminating article, Bryan H.
Wildenthal argues that the majority opinion in Slaughter-House did not clearly reject
incorporation and that the rejection occurred later, in 1875. See Bryan H. Wildenthal, The
Lost Compromise: A Reassessment of the 19th Century Debate on Incorporation of the
Bill of Rights in the Fourteenth Amendment (Feb. 21, 2000) (unpublished manuscript on
file with the North Carolina Law Review) (setting out a very fine account of the early
Supreme Court cases dealing with the question of application of the Bill of Rights to the
states). For a case interpreting the Privileges or Immunities Clause to protect the rights
set out in the Bill of Rights against state, federal, or private invasion, see United States v.
Hall, 26 F. Cas. 79, 81 (C.C.S.D. Ala. 1871) (No. 15,282), presenting a view consistent with
that of Justice Bradley at the time. See Letter from Justice Bradley to Judge Woods (Mar.
12, 1871), Bradley Papers, New Jersey Historical Society (on file with the North Carolina
Law Review).
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limited catalogue of privileges was an unlikely reading of the clause.
In contrast to suppressions of free speech, press, religion, and other
civil liberties in order to protect slavery from criticism in the years
1830 to 1860, state interference with use of navigable waters, visits to
the sub-treasuries, and the protection of citizens on the high seas and
in foreign lands were not matters of significant national controversy
in the years before the Fourteenth Amendment was ratified.16

The Court's recent resurrection of the Privileges or Immunities
Clause naturally has heightened interest in it. Will the "lost clause,"
whose life was cut short by the Supreme Court, have a new and
significant career in American constitutional law? If so, what will the
Court decide the clause means? And how will the Court decide? The
Slaughter-House dicta has been pretty much exhausted. We are
unlikely, anytime soon, to see a case in which a state has denied a
citizen the right to visit a sub-treasury or has interfered with the right
to protection on the high seas. If the "lost clause" is to have other
new and important meanings, the meanings will have to be found
outside most of the dicta in the Slaughter-House Cases.

In this Article, I review the last major battle over the Privileges
or Immunities Clause-the Black-Frankfurter debate over
application of the provisions of the Bill of Rights to the states. The
Black-Frankfurter debate includes a debate over interpretation that
will shape this article. Then, as Justice Frankfurter advocated, I
explore the original meaning of the words of the Privileges or
Immunities Clause to the ordinary reader at the time that the
Fourteenth Amendment was proposed and ratified. Application of
this method to the Privileges or Immunities Clause (a clause that
Frankfurter largely ignored) actually supports the positive result
advocated by Justices Black, Douglas, Murphy, and Rutledge-
application of the Bill of Rights guarantees to the states. Finally, I
reflect on the complex and difficult questions that lie only slightly
below the surface appeal of the idea of original meaning.

16. See Michael Kent Curtis, The 1837 Killing of Elijah Lovejoy by an Anti-Abolition
Mob: Free Speech, Mobs, Republican Government, and the Privileges of American
Citizens, 44 UCLA L. REv. 1109 passim (1997) [hereinafter Curtis, Lovejoy]; Michael
Kent Curtis, The 1859 Crisis over Hinton Helper's Book, The Impending Crisis: Free
Speech, Slavery, and Some Light on the Meaning of the First Section of the Fourteenth
Amendment, 68 CEH.-KENT L. REV. 1113 passim (1993) [hereinafter Curtis, Crisis over
Helper's Book]; Michael Kent Curtis, The Curious History of Attempts to Suppress
Antislavery Speech, Press, and Petition in 1835-37, 89 Nw. U. L. REv. 785 passim (1995)
[hereinafter Curtis, Curious History].
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I. ADAMSON v. CALIFORNIA, THE FOURTEENTH AMENDMENT, THE

BILL OF RIGHTS, AND ORIGINAL MEANING

A. Original Meaning in Constitutional Analysis

Before Justice Frankfurter, original meaning had been
advocated by Justice Holmes,"8 and recently this approach has been
supported by Justices Scalia 19 and Thomas.2

0 Each of these Justices
advocates focusing on the historic meaning of the words used in the
constitutional text to determine their legal effect. The effort to
discover original meaning is worthwhile if one believes that original
meaning is at least one tool to be used in the search for constitutional
meaning. I think it is, but only one.21 Other factors that should be
considered include constitutional structure, precedent, broader
history, and ethical aspirations. In this Article, however, I focus on
history and original meaning. Courts should examine original
constitutional meaning by means of a rich and broad historical inquiry
that goes beyond focusing simply on the usage of words.21 Since all

17. See Adamson v. California, 332 U.S. 46, 63 (1947) (Frankfurter, J., concurring)
(stating that an ordinary reading of the Fourteenth Amendment leads to the conclusion
that it does not include the provisions of the first eight amendments (citing Eisner v.
Macomber, 252 U.S. 189, 220 (1920) (Holmes, J., dissenting))), overruled in part by Malloy
v. Hogan, 378 U.S. 1 (1964).

18. See Macomber, 252 U.S. at 220 (Holmes, J., dissenting).
19. See Antonin Scalia, Common-Law Courts in a Civil-Law System: The Role of

United States Federal Courts in Interpreting the Constitution and Law, in A MATTER OF
INTERPRETATION: FEDERAL COURTS AND THE LAW 3, 38 (Amy Gutmann ed., 1997)
(explaining and defending originalism).

20. See McIntyre v. Ohio Elections Comm., 514 U.S. 334, 359 (1995) (Thomas, J.,
concurring in the judgment) (advocating adherence to the original meaning of the Free
Speech and Press Clauses of the First Amendment).

21. Justice Holmes advocated considering what words would mean "'in the mouth of
a normal speaker of English, using them in the circumstances in which they were used.'"
William Winslow Crosskey, Charles Fairman, "Legislative History," and the Constitutional
Limitations of State Authority, 22 U. CH. L. REV. 1, 4 (1954) (quoting OLIVER WENDELL
HOLMES, COLLECTED LEGAL PAPERS 203,204 (1921)).

22. See, e.g., AXHIL REED AMAR, THE BILL OF RIGHTS: CREATION AND
RECONSTRUCTION (1998); MICHAEL LES BENEDICT, A COMPROMISE OF PRINCIPLE:
CONGRESSIONAL REPUBLICANS AND RECONSTRUCTION: 1863-1869 (1974); JAMES E.
BOND, No EASY WALK TO FREEDOM: RECONSTRUCTION AND THE RATIFICATION OF

THE FOURTEENTH AMENDMENT (1997); MICHAEL KENT CURTIS, No STATE SHALL
ABRIDGE: THE FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS (1986)
[hereinafter CURTIS, No STATE SHALL ABRIDGE]; ERIC FONER, RECONSTRUCTION:

AMERICA'S UNFINISHED REVOLUTION: 1863-1877 (1988); Richard L. Aynes, On
Misreading John Bingham and the Fourteenth Amendment, 103 YALE L.J. 57 (1993); ;
Michael Kent Curtis, Resurrecting the Privileges or Immunities Clause and Revising the
Slaughter-House Cases Without Exhuming Lochner: Individual Rights and the Fourteenth
Amendment, 38 B.C. L. REV. 1 (1996) [hereinafter Curtis, Resurrecting the Privileges or
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meaning is contextual, the larger historical context is crucial.
Difficult questions of method lurk below the superficial

simplicity of the idea of original meaning. The idea seems to assume
that words have a single, clear, universally accepted meaning.
Sometimes words in the Constitution have such meanings. For
example, the Constitution requires that each state shall have two
senators3 Other phrases, however, have a range of possible
meanings, and it is dubious that a single original understanding ever
existed. Such phrases include, for example, the power to regulate
commerce among the several states,24 the prohibition on denying
liberty without due process, and the command that no state shall deny
to any person equal protection of the laws0 Often, however, it may
be possible to identify what were probably more common and less
common original understandings and to say that some meanings are
within the range of reasonable probability and that some are not.
That is so in the case of the Privileges or Immunities Clause of the
Fourteenth Amendment.

Applying Justice Frankfurter's method provides significant
insight into one core meaning of the Privileges or Immunities Clause
of the Fourteenth Amendment. The effort also highlights the
difficulty of applying the method. Because the Black-Frankfurter
debate arose in the case of Adamson v. California,26 I now turn to that
case and the debate that it engendered.

B. The Black-Frankfurter Debate in Adamson v. California

The last time it seemed that the Privileges or Immunities Clause
might soon be revived was in Adamson v. California, thanks in part to
the efforts of Justice Hugo Black.27 In his now-famous dissenting
opinion, Justice Black convinced three other members of the Court
that Section 1 of the Fourteenth Amendment requires states to obey
all guarantees of the Bill of Rights, but the crucial fifth vote eluded
him. To support application of the Bill of Rights to the states, Justice
Black relied both on the text of the Due Process and Privileges or
Immunities Clauses of the Fourteenth Amendment and on the
congressional legislative history of the Fourteenth Amendment.

Immunities Clause]; Curtis, Lovejoy, supra note 16, at 1147-50; Curtis, Crisis over Helper's
Book, supra note 16, at 1137-59; Curtis, Curious History, supra note 16, at 866-70.

23. See U.S. CONST. art. I, § 3, cl. 1.
24. Seeid §8, cl.3.
25. See id. amend. XIV, § 1; id amend. V.
26. 332 U.S. 46 (1947), overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964).
27. See iL at 77, 85 (Black, J., dissenting).
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Admiral Dewey Adamson had been charged with murder in the
State of California. In earlier years, Adamson had been convicted of
burglary, larceny, and robbery. If he took the stand in his own
defense, the prosecutor could have cross-examined him about his
prior offenses." Although the jury would be told to consider
Adamson's prior crimes only as they related to his credibility as a
witness when he claimed to be innocent and not his guilt, most
lawyers think jurors have difficulty making the distinction.

On the other hand, if Adamson failed to take the stand, the judge
and prosecutor could tell the jury that his failure to refute the charges
against him could justify a negative inference against him on the issue
of guilt. Faced with this dilemma, Adamson elected not to testify.
The prosecutor and judge commented that his failure could be
considered by the jury in reaching its verdict.29 Adamson was
convicted and sentenced to death.

In federal court, such comments seemed to violate the Fifth
Amendment, which prohibits compelling any person to be a witness
against himself in a criminal case." The Supreme Court, however,
had held that the privilege against self-incrimination, together with a
number of other protections of the national Bill of Rights, did not
limit the states." Only those Bill of Rights guarantees implicit in the
concept of ordered liberty limited the states under the Due Process
Clause of the Fourteenth Amendment. The privilege against self-
incrimination was, as the Court saw it, not implicit in the concept of
ordered liberty;32 and the Court upheld Adamson's conviction. In

28. See id. at 68 (Black, J., dissenting); RICHARD C. CORTNER, THE SUPREME
COURT AND THE SECOND BILL OF RIGHTS: THE FOURTEENTH AMENDMENT AND THE
NATIONALIZATION OF CIVIL LIBERTIES 140-41 (1981). Adamson's holding that the
privilege against self-incrimination did not limit the states was rejected in Malloy v.
Hogan, 378 U.S. 1, 2-3 (1964). States were required to provide criminal juries for serious
offenses in Duncan v. Louisiana, 391 U.S. 145, 157-62 (1968).

29. See Adamson, 332 U.S. at 48-49.
30. See id. at 61 (Frankfurter, J., concurring) (discussing U.S. CONST. amend. V).
31. See, e.g., Twining v. New Jersey, 211 U.S. 78, 99 (1908) (holding that the privilege

against self-incrimination does not limit the states under the Fourteenth Amendment),
overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964); Patterson v. Colorado, 205 U.S.
454,459-62 (1907) (expressing doubt about the incorporation of the guarantee of freedom
of the press under the Fourteenth Amendment); Maxwell v. Dow, 176 U.S. 581, 604 (1900)
(holding that the right to a criminal jury trial does not limit the states under the
Fourteenth Amendment), abrogated by Williams v. Florida, 398 U.S. 78 (1970); Walker v.
Sauvinet, 92 U.S. 90, 92-93 (1876) (holding that the Seventh Amendment right to a civil
jury trial does not limit the states under the Fourteenth Amendment); see also CURTIS,
NO STATE SHALL ABRIDGE, supra note 22, at 171-211 (describing Supreme Court cases
on the application of the Bill of Rights to the states).

32. See Adamson, 332 U.S. at 53-54.
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addition to his due process claim, Adamson claimed that the
"privileges or immunities of citizens of the United States," which the
Fourteenth Amendment said no state could abridge, included Bill of
Rights protections such as the privilege against self incrimination.33

The Court also rejected Adamson's claim under the Privileges or
Immunities Clause.34

The Fourteenth Amendment provides that all persons born in
the United States and subject to its jurisdiction are citizens of the
United States. The Amendment also provides that "[n]o State shall
make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of
law."35 Based on text and precedent in 1868, one might have thought
citizens such as Mr. Adamson had a double protection against state
imposed self-incrimination. The Due Process Clause would have
protected Adamson as a person, and the Privileges or Immunities
Clause would have protected him as a citizen. But the Court had
rejected application on either theory.36

The Fifth Amendment privilege against self-incrimination is a
process or criminal procedure guarantee. Prior to the framing of the
Fourteenth Amendment, the Court had suggested that to determine
at least part of the content of the Fifth Amendment's Due Process
Clause one could look to the procedures required by the
Constitution.37 From that decision one might have concluded that the
process required by the Due Process Clause of the Fourteenth
Amendment would include, for example, those procedures for jury
trial and against compelled self-incrimination provided in the original
Bill of Rights.38 By this theory, the Fourteenth Amendment's Due
Process Clause would extend procedural protections of the Bill of
Rights to all "persons" within state jurisdiction.

33. See Appellant's Brief at 21, Adamson v. California, 332 U.S. 46,77,85 (1947) (No.
102), reprinted in 45 LANDMARK BRIEFS AND ARGUMENTS OF THE SUPREME COURT OF

THE UNITED STATES: CONSTITUTIONAL LAW 535, 558 (Philip B. Kurland & Gerhard
Casper eds., 1975).

34. See Adamson, 332 U.S. at 51-53.
35. U.S. CONST. amend. XIV, § 1.
36. See Adamson, 332 U.S. at 50-54 (citing Palko v. Connecticut, 302 U.S. 319, 328

(1937), overruled by Benton v. Maryland, 395 U.S. 784 (1969); Twining, 211 U.S. at 91-98).
37. See Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.)

272, 276-77 (1855); AMAR, supra note 22, at 173; CURTIS, No STATE SHALL ABRIDGE,
supra note 22, at 166; Crosskey, supra note 21, at 6-7.

38. See Murray's Lessee, 59 U.S. (18 How.) at 276-77; AMAR, supra note 22, at 173;
CURTIS, No STATE SHALL ABRIDGE, supra note 22, at 166; Crosskey, supra note 21, at 6-
7.

2000] 1079

HeinOnline -- 78 N.C. L. Rev.  1079 1999-2000



NORTH CAROLINA LAW REVIEW

Because Adamson was also a citizen, the plain meaning of the
text of the Privileges or Immunities Clause suggests that the privilege
against self-incrimination was one of those Bill of Rights privileges of
citizens of the United States that states could no longer abridge. A
modem dictionary, for example, defines a privilege as "a right,
immunity, or benefit enjoyed by a particular person or a restricted
group of persons" (one restricted group is citizens of the United
States); as "the principle or condition of enjoying special rights or
immunities;" and as "any of the rights common to all citizens under a
modem constitutional government. 39

The Supreme Court, of course, had seen things differently. In
1937, ten years before Adamson, in Palko v. Connecticut,40 the Court
gave a fairly elaborate explanation of why certain Bill of Rights
provisions did not limit the states.41 By the time Palko was decided,
some liberties in the Bill of Rights, such as free speech and free press,
had been held to limit the states.42 Other liberties, such as jury trial,
the privilege against self-incrimination, and the immunity from
double jeopardy, had not. 3 Justice Cardozo attempted to explain
why some, but not all, Bill of Rights liberties were protected from
state action under the Due Process Clause of the Fourteenth
Amendment. In doing so, he described all the rights in the Bill of
Rights collectively as privileges and immunities:

The exclusion of these immunities and privileges [jury trial,
the privilege against self-incrimination, etc.] from the
privileges and immunities [e.g., freedom of speech and press]
protected against the action of the states has not been
arbitrary or casual. It has been dictated by a study and
appreciation of the meaning, the essential implications, of

39. RANDOM HOUSE WEBSTER'S COLLEGE DIcIONARY 1036 (2d ed. 1997). These
are three of nine definitions.

40. 302 U.S. 319 (1937), overruled by Benton v. Maryland, 395 U.S. 784 (1969).
41. See id. at 323-26. Palko upheld another death sentence, this time against a double

jeopardy claim. See id. at 322.
42. See Near v. Minnesota, 284 U.S. 697, 707 (1931) (holding that liberty of the press

is protected by the Fourteenth Amendment); Stromberg v. California, 283 U.S. 359, 368
(1931) (holding that the right of free speech is protected by the Fourteenth Amendment).

43. See, e.g., Twining v. New Jersey, 211 U.S. 78, 99 (1908) (holding that the privilege
against self-incrimination does not limit the states under the Fourteenth Amendment),
overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964); Maxwell v. Dow, 176 U.S. 581,
604 (1900) (holding that the right to a criminal jury trial does not limit the states under the
Fourteenth Amendment), abrogated by Williams v. Florida, 398 U.S. 78 (1970); Palko, 302
U.S. at 322 (holding that immunity from double jeopardy does not limit the states under
the Fourteenth Amendment); Walker v. Sauvinet, 92 U.S. 90, 92-93 (1876) (holding that
Seventh Amendment right to civil jury trial does not limit the states under the Fourteenth
Amendment).
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liberty itself.
We reach a different plane of social and moral values

when we pass to the privileges and immunities that have
been taken over from the earlier articles of the federal bill of
rights and brought within the Fourteenth Amendment by a
process of absorption. These in their origin were effective
against the federal government alone. If the Fourteenth
Amendment has absorbed them, the process of absorption
has had its source in the belief that neither liberty nor justice
would exist if they were sacrificed. This is true, for
illustration, of freedom of thought and speech. 4

So, in 1947, when the Supreme Court held the privilege against
self-incrimination did not protect Adamson, it was following well-
established precedent. Justice Black sought to reverse a host of
earlier decisions and to apply all the guarantees of the Bill of Rights
to the states, but he faced a tenacious opponent in Justice Felix
Frankfurter. Justice Frankfurter wrote a concurring opinion in
Adamson aimed directly at Black's dissent.

Justices Black and Frankfurter differed on the application of the
Bill of Rights to the states in at least three major ways. Justice
Frankfurter had a rather low opinion of some of the guarantees of the
Bill of Rights and a higher regard for decisions holding that not all
those rights limit the states. He explained that "[s]ome of these
[guarantees of the Bill of Rights] are enduring reflections of
experience with human nature, while some express the restricted
views of Eighteenth-Century England regarding the best methods for
the ascertainment of facts." 45

Justice Black, on the other hand, had an almost religious
reverence for the Bill of Rights and a correspondingly lower opinion
of precedent refusing to apply the guarantees to the states. Justice
Black wrote:

I cannot consider the Bill of Rights to be an outworn 18th
Century "strait jacket" as the Twining opinion did. Its
provisions may be thought outdated abstractions by some.
And it is true that they were designed to meet ancient evils.
But they are the same kind of human evils that have
emerged from century to century wherever excessive power
is sought by the few at the expense of the many. In my

44. Palko, 302 U.S. at 325-26 (emphasis added) (citations omitted). Palko was
overruled in Benton, 395 U.S. at 794.

45. Adamson v. California, 332 U.S. 46, 63 (1947) (Frankfurter, J., concurring),
overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964).
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judgment the people of no nation can lose their liberty so
long as a Bill of Rights like ours survives and its basic
purposes are conscientiously interpreted, enforced and
respected so as to afford continuous protection against old,
as well as new, devices and practices which might thwart
those purposes.46

Justices Black and Frankfurter also disagreed about the
Fourteenth Amendment's history. Justice Black thought, correctly in
my view, that the history of the adoption of the Fourteenth
Amendment supported application of the guarantees of the Bill of
Rights to the states.4 7 He pointed to remarks by Representative John
Bingham, the primary author of Section 1 of the Fourteenth
Amendment, and Senator Jacob Howard, who presented the
Amendment to the Senate on behalf of the committee that wrote it.45
Both Bingham and Howard had explained that the Privileges or
Immunities Clause of the Fourteenth Amendment required states to
obey the guarantees of the Bill of Rights.49 Justice Frankfurter, on
the other hand, thought contemporary judicial opinions were a better
historical guide. Frankfurter wrote that the idea that the Fourteenth
Amendment imposes the dictates of the Bill of Rights on the states
"was rejected by judges who were themselves witnesses of the process
by which the Fourteenth Amendment became part of the
Constitution.

' 50

Justices Black and Frankfurter also differed about method.
Frankfurter said that remarks of particular senators and
representatives were not conclusive evidence of the Amendment's
meaning. What counted instead were the words of the proposal, not
the words in congressional speeches about it. "After all," Frankfurter
explained "an amendment to the Constitution should be read in a

46. Id at 89 (Black, J., dissenting).
47. For support for the Black view, see, for example, HENRY ABRAHAM, FREEDOM

AND THE COURT 45-46 (1977) (providing substantial, but not unqualified, support for
Justice Black); CURnTS, No STATE SHALL ABRIDGE, supra note 22, passim; Alfred Avins,
Incorporation of the Bill of Rights: The Crosskey-Fairman Debates Revisited, 6 HARV. J.
ON LEGIS. 1, 25-26 (1968); Aynes, supra note 22, at 63-66; Crosskey, supra note 21, at 2-
119; see also AMAR, supra note 22, at 215-94 (providing substantial, but not unqualified,
support for Justice Black).

48. See Adamson, 332 U.S. at 68, app. at 93, 98, 100-102, 106-07 (Black, J.,
dissenting).

49. See CONG. GLOBE, 42d Cong., 1st Sess. app. 84 (1871) (statement of Rep.
Bingham); CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866) (statement of Sen. Howard);
CONG. GLOBE, 39th Cong., 1st Sess. 2542 (1866) (statement of Rep. Bingham); CONG.
GLOBE, 39th Cong., 1st Sess. 1294 (1866) (statement of Rep. Bingham).

50. Adamson, 332 U.S. at 63-64 (Frankfurter, J., concurring).
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' "sense most obvious to the common understanding at the time of its
adoption."... For it was for public adoption that it was proposed.' "51

C. Applying Justice Frankfurter's Method to the Privileges or
Immunities Clause

Frankfurter insisted that the language of the Due Process Clause
would hardly have been commonly understood by the general public
as including "all the rights" in the Bill of Rights. According to
Frankfurter, the language of the Due Process Clause would be an
"extraordinarily strange" way of saying that "every State must
thereafter initiate prosecutions through indictment by a grand jury,
must have a trial by a jury of twelve in criminal cases, and must have
trial by such a jury in common law suits where the amount in
controversy exceeds twenty dollars."52

In arguing that it was bizarre to find the procedural guarantees of
the Bill of Rights encompassed in the Due Process Clause, Justice
Frankfurter was mistaken. After all, the privilege against self-
incrimination was a process guarantee; prior precedent had suggested
that the procedures required by the Constitution were at least part of
what the Due Process Clause required,53 and state courts had
sometimes interpreted due process or the analogous law-of-the-land
clauses of their states' constitutions to require procedures, such as
grand jury indictment, that were also enshrined in the Bill of Rights.5 4

In addition, Sir Edward Coke's great book on the Magna Carta had
considered its law-of-the-land clause,55 the predecessor of our Due
Process Clause, to require a grand jury indictment. William Penn,
John Adams, and Massachusetts' Chief Justice Lemuel Shaw took the
same position.5 6 In addition, William Blackstone said that the law-of-

51. Id. at 63 (Frankfurter, J., concurring) (quoting Eisner v. Macomber, 252 U.S. 189,
220 (1920) (Holmes, J., dissenting) (quoting Bishop v. State, 48 N.E. 1038, 1040 (Ind.
1898))).

52. Id. (Frankfurter, J., concurring).
53. See Murray's Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18 How.)

272, 276-77 (1855); AMAR, supra note 22, at 173; CURTIS, No STATE SHALL ABRIDGE,

supra note 22, at 166; Crosskey, supra note 21, at 6-7.
54. See, e.g., Jones v. Robbins, 74 Mass. (8 Gray) 329,344 (1857).
55. Chapter 39 of the Magna Carta provides: "No freeman shall be captured or

imprisoned or disseised or outlawed or exiled or in any way destroyed ... except by the
lawful judgment of his peers or by the law of the land." MAGNA CARTA ch. 39 (1215),
reprinted in 1 THE BILL OF RIGHTS, A DOCUMENTARY HISTORY 8, 12 (Bernard
Schwartz ed., 1971) [hereinafter DOCUMENTARY HISTORY]. The law-of-the-land clause
was interpreted to require due process before deprivation of life or liberty.

56. For a discussion of Sir Edward Coke, John Adams, Chief Justice Shaw, and
William Penn on the law-of-the-land clause and the right to a grand jury, see CURTIS, No
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the-land clause required a criminal jury trial.57 As Akhil Amar has
noted, James Kent, the great commentator on American law;
Supreme Court Justice Joseph Story in his Commentaries on the
Constitution; and abolitionist Alvin Stewart also insisted that due
process or the law of the land-the two were regarded as
equivalent-required grand juries.5  On the other hand, as
Frankfurter noted, a number of states did not specifically require
grand-jury indictment at the time the Fourteenth Amendment was
adopted, and some states held that it was not required under their
state constitutions. 9

Although Justice Frankfurter may have been mistaken about the
lack of historic support for finding the procedural guarantees of the
Bill of Rights in the Due Process Clause of the Fourteenth
Amendment, his larger point about method was an important one. In
a government based on popular sovereignty, the general
understanding of the people at the time of ratification of a
constitutional provision is a more important factor in determining
constitutional meaning than the views of the provision's framers.
Because the Constitution is legitimated by its enactment by "We the
People" through our representatives, the understanding of the people
is what counts. Those who ratify constitutional amendments, by this
theory, are analogous to agents or representatives of the sovereign
people. Ratification based on recondite meanings not understood by
people at large, as Frankfurter suggested, would be illegitimate.

Of course, remarks of Senators and Representatives are some
evidence not only of original intent of the legislators who proposed an
amendment, but also of popular original understanding of the
meaning of the words. (Intent and popular understanding might or
might not coincide.) In the case of the Fourteenth Amendment, for
instance, many would read and be influenced by remarks of leading
framers such as John Bingham and Jacob Howard, as reported in the
press and in the Congressional Globe.' In addition, Bingham and

STATE SHALL ABRIDGE, supra note 22, at 181.
57. For Blackstone on the criminal trial jury as required by the law-of-the-land clause

of the Magna Carta, see 3 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAWS OF
ENGLAND *379.

58. See AMAR, supra note 22, at 201.
59. See Adamson v. California, 332 U.S. 46, 64 (1947) (Frankfurter, J., concurring),

overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964); see also Felix Frankfurter,
Memorandum on "Incorporation" of the Bill of Rights into the Due Process Clause of the
Fourteenth Amendment, 78 HARV. L. REV. 746, 768-83 (1965) (providing examples of
state constitutional provisions).

60. See, e.g., Crosskey, supra note 21, at 102-03 (reporting that the New York Times
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Howard's understanding of the words "privileges or immunities" is
some evidence of how the words were generally used.

Justice Frankfurter's textual argument about the Due Process
Clause dealt with only one of the two clauses that had been invoked
to justify application of the Bill of Rights (and specifically the
privilege against self-incrimination) to the states. How did he deal
with the Privileges or Immunities Clause? Significantly, he did not
claim that the phrase "privileges or immunities of citizens of the
United States" would be a very odd way to describe the guarantees of
the Federal Bill of Rights. Instead, Justice Frankfurter said he was
"concerned solely with a discussion of the Due Process Clause of the
Fourteenth Amendment ... put[ting] to one side the Privileges or
Immunities Clause of that Amendment" because of the "mischievous
uses to which that clause would lend itself."'" Here again, Frankfurter
had a legitimate concern. Courts had struck down minimum wage,62

maximum hour,63 and worker protection' laws under a doctrine of
liberty of contract they found in the Due Process Clause. Frankfurter
feared the Privileges or Immunities Clause could provide a vehicle for
doing the same thing.' Of course, many constitutional provisions,

and the New York Herald reprinted Howard's speech saying that the Privileges or
Immunities Clause would require states to obey the Bill of Rights); Amending the
Constitution-Federal Power and State Rights, N.Y. TIMES, Mar. 2, 1866, at 2 (reporting
Representative Bingham's statement that the an early version of the Privileges or
Immunities Clause would require states to obey guarantees of the federal Bill of Rights);
Senator Howard's Speech, PHILADELPHIA INQUIRER, May 24, 1866, at 8 (recounting
Howard's speech); Thirty-Ninth Congress, The Reconstruction Resolutions, N.Y. TIMES,
May 24, 1866, at 1 (recounting Senator Howard's statement, "I believe to these privileges
and immunities may be added the personal right [sic] guaranteed by the first eight
amendments"); Thirty-Ninth Congress, The Constitutional Amendment, N.Y. TIMES, Mar.
1, 1866, at 5 (reporting similar views by Representative Bingham); see also CONG. GLOBE,
39th Cong., 1st Sess. 2765-66 (1866) (statement of Sen. Howard) (discussing the
Fourteenth Amendment's Privileges or Immunities Clause); CONG. GLOBE, 39th Cong.,
1st Sess. 2542 (1866) (statement of Rep. Bingham) (commenting on the Fourteenth
Amendment); CuRTIs, NO STATE SHALL ABRIDGE, supra note 22, at 128 (citing news
accounts); STEPHEN P. HALBROOK, FREEDMEN, THE FOURTEENTH AMENDENT, AND
THE RIGHT TO BEAR ARMS, 1866-1876, at 36 (1998) (quoting the New York Times, New
York Herald, and the National Intelligencer of May 24, 1866, which reported Howard's
statement about the Privileges or Immunities Clause and the Bill of Rights).

61. Adamson, 332 U.S. at 61 (Frankfurter, J., concurring).
62. See Adkins v. Children's Hosp., 261 U.S. 525, 562 (1923), overruled in part by

West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).
63. See Lochner v. New York, 198 U.S. 45, 64 (1905), reversed by West Coast Hotel

Co. v. Parrish, 300 U.S. 379 (1937).
64. See Coppage v. Kansas, 236 U.S. 1, 26 (1915), overruled in part by Phelps Dodge

Corp. v. NLRB, 313 U.S. 177 (1941).
65. Indeed, Frankfurter's fears may be realized. Today some seek to revive economic

substantive due process under the Privileges or Immunities Clause of the Fourteenth

2000] 1085

HeinOnline -- 78 N.C. L. Rev.  1085 1999-2000



NORTH CAROLINA LAW REVIEW

including the First Amendment, have the potential for mischief if
misapplied. That fact hardly justifies draining them of all significant
meaning.

Justice Black shared Justice Frankfurter's concern. His solution
was to limit the rights protected by the first section of the Fourteenth
Amendment to those set out in the text of the Constitution, such as
the guarantees of the Bill of Rights. Increasingly rigid application of
this method eventually led Justice Black to reject the claim that the
requirement of proof beyond a reasonable doubt could be found in
the Due Process Clause.66

Though Justice Frankfurter had suggested interpreting
constitutional language in accordance with the common
understanding at the time of the Amendment's ratification, in fact he
made no real effort to explore the common understanding of the
words "privileges or immunities of citizens of the United States" in
the years 1866-1868. He did, however, remark that "[a]rguments that
may now be adduced to prove that the first eight Amendments were
concealed within the historic phrasing of the Fourteenth Amendment
were not unknown at the time of its adoption." 67 He claimed that a
"surer estimate of their bearing was possible for judges at the time
than distorting distance is likely to vouchsafe."' '  The understanding
of Justices (at first a bare majority of the Court) seven years after the
Fourteenth Amendment was proposed and five years after
ratification was complete 69 is hardly conclusive proof of common
understanding at the time the amendment was proposed and ratified.
Judges have a specialized understanding that may be quite

Amendment. See, e.g., PAUL KENS, LOCHNER V. NEW YORK, ECONOMIC REGULATION
ON TRIAL 182-86 (1998) (describing calls for a return to a Lochner approach); Kimberly
C. Shankman & Roger Pilon, Reviving the Privileges or Immunities Clause to Redress the
Balance Among States, Individuals, and the Federal Government, 3 TEx. REv. L. & POL. 1,
41-44 (1999) (suggesting the Privileges or Immunities Clause should be used against
modem economic regulation). The Congressional history contains some statements that
support both an expansive and a more limited reading of privileges or immunities. See,
e.g., 2 CONG. REC. 384-85 (1874) (statement of Rep. Mills); CONG. GLOBE, 42d Cong., 2d
Sess. 843-44 (1872) (statement of Sen. Sherman); CONG. GLOBE, 42d Cong., 1st Sess. 334
(1871) (statement of Rep. Hoar); CONG. GLOBE, 42d Cong., 1st Sess. app. 84 (1871)
(statement of Rep. Bingham); CONG. GLOBE, 39th Cong., 1st Sess. 2765-66 (1866)
(statement of Sen. Howard); CONG. GLOBE, 39th Cong., 1st Sess. 2542 (1866) (statement
of Rep. Bingham); see also Crosskey, supra note 21, at 92 (delineating different
interpretations of "privileges" and "immunities" by legislators).

66. See In re Winship, 397 U.S. 358,377 (1970) (Black, J., dissenting).
67. Adamson v. California, 332 U.S. 46, 64 (1947) (Frankfurter, J., concurring),

overruled in part by Malloy v. Hogan, 378 U.S. 1 (1964).
68. Id (Frankfurter, J., concurring).
69. See Slaughter-House Cases, 83 U.S. (16 Wall.) 36passim (1873).
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uncommon. Furthermore, they are guided in their interpretations by
far more than the common understanding of the words of the
Constitution at the time of adoption. At the time the Justices that
Frankfurter cited wrote, the nation and the Court were beginning
their long retreat from Reconstruction, and the Fourteenth
Amendment, of course, was a centerpiece of Reconstruction.70 In
short, a judicial decision in 1873 or 1876 does not necessarily
represent popular understanding of the meaning of words in 1866-
1868.

In 1969, Justice Black returned to the issue raised by
Frankfurter's textual criticism. Justice John Marshall Harlan had
dissented from a decision requiring states to furnish jury trial for all
persons accused of offenses punishable by imprisonment of more
than six months.7' In the course of his dissent, Justice Harlan said
that "the great words of the four clauses of the first section of the
Fourteenth Amendment would have been an exceedingly peculiar
way to say that 'The rights heretofore guaranteed against federal
intrusion by the first eight Amendments are henceforth guaranteed
against state intrusion as well.' "72 Justice Black responded:

I can say only that the words "No State shall make or
enforce any law which shall abridge the privileges or
immunities of citizens of the United States" seem to me an
eminently reasonable way of expressing the idea that
henceforth the Bill of Rights shall apply to the States. What
more precious "privilege" of American citizenship could
there be than that privilege to claim the protections of our
great Bill of Rights? I suggest that any reading of
"privileges or immunities of citizens of the United States"
which excludes the Bill of Rights' safeguards renders the
words of this section of the Fourteenth Amendment
meaningless. 73

Justice Black reiterated that he relied on both the Due Process and
Privileges or Immunities Clauses to accomplish application of the Bill

70. See generally, e.g., CURTIS, No STATE SHALL ABRIDGE, supra note 22, at 57-91
(discussing the congressional history of the Fourteenth Amendment); WILLIAM E.
NELSON, THE FOURTEENTH AMENDMENT: FROM POLITICAL PRINCIPLE TO JUDICIAL
DOCrRINE 40-63 (1988) (considering the effects of Reconstruction on the drafting of the
amendment).

71. See Duncan v. Louisiana, 391 U.S. 145, 149-50 (1968); id at 172 (Harlan, J.,
dissenting).

72. Id at 174 n.9 (Harlan, J., dissenting) (citing Charles Fairman, Does the Fourteenth
Amendment Incorporate the Bill of Rights? The Original Understanding, 2 STAN. L. REV.
5 (1949)).

73. Id at 166 (Black, J., concurring).
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of Rights to the states.74

Like Frankfurter, some who appeal to common understanding or
original meaning make no serious effort to explore the common
historic understanding of the words "privileges or immunities of
citizens of the United States." The failure is perfectly understandable.
The task is immense, and the methods to be used are not clear. It
requires trying to understand how an entire political community in
1866-1868 commonly understood these words That fact may be
one reason scholars have often pursued intent rather than original
meaning and have looked at much smaller groups of people in an
effort to determine their intent.76 One could look, for example, at the
congressmen who framed the Fourteenth Amendment and at the
state legislators who ratified it. Most congressmen and state
legislators, however, did not address the subject. As a result, some
scholars look for still smaller groups-such as "leading proponents. '77

Even such people, however, rarely share an explicit, unequivocally
expressed, unanimous understanding. That is at least equally true, of
course, for original meaning, which involves a far greater number of
people.

Although its appeal as a matter of theory is substantial, as a
practical matter, original meaning is really quite difficult to
determine.78 Extensive research may show some usages to be so rare
or nonexistent that one can rule them out and others to be so
common, pervasive, and unambiguous that the case is clear. But for
most, if not all, controversial questions, there will be ambiguities and
cross currents raising the difficult question of how much proof is
enough. Probability is the very best we can hope for.

74. Id. at 166 n.1 (Black, I., concurring).
75. Justice Thomas is a notable exception to the failure to undertake historical

excavation. Indeed, he has also advocated reevaluating the historic meaning of the clause.
See Saenz v. Roe, 526 U.S. 489,522-23 (1999) (Thomas, J., dissenting). As Justice Thomas
explained in his Saenz dissent, "[b]ecause I believe that the demise of the Privileges or
Immunities Clause has contributed in no small part to the current disarray of our
Fourteenth Amendment jurisprudence, I would be open to reevaluating its meaning in an
appropriate case." Id at 527-28 (Thomas, J., dissenting).

76. See, e.g., RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE
TRANSFORMAnON OF THE FOURTEENTH AMENDMENT 190 (2d ed. 1997).

77. Id.
78. For proponents of original meaning, see, for example, supra notes 17-20 and

accompanying text. Professor William Winslow Crosskey was an early proponent of
original meaning. See Crosskey, supra note 21, at 2-10.
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II. AN OVERVIEW

This Article79 will show that in the thirty-five years or so before
the 1868 ratification of the Fourteenth Amendment, common usage
often referred to Bill of Rights liberties as "privileges," "immunities,"
or "rights" of Americans or of citizens of the United States. The
Article will show that the usage was widespread and that it had deep
historic roots. Few, if any, people in the years 1830-68 explicitly
denied that the phrase "privileges or immunities of citizens of the
United States" included rights listed in the Bill of Rights, and a
number supported the proposition. The evidence suggests that most
participants in the political community probably would have assented
to the following claim as a reasonable meaning of the words
"privileges or immunities of citizens of the United States": "The
privileges or immunities of citizens of the United States include the
privileges or immunities or rights set out in the Bill of Rights."
Perhaps most of these participants even would have suggested that
meaning if asked. But most of them, even most of the elite, were
silent. As to the rest, the words of most of those who may have
shared a common understanding of the clause have been lost. A poll
of public opinion would have been quite helpful, but none was taken.
It is far easier to say that one reconstruction of a past usage is a
reasonable one than to say it is the most reasonable. Similar
difficulties, of course, face any other proposed original meaning.

The research reported here shows that many Americans in the

79. This Article reports on recent discoveries in my ongoing search for "common
understanding" of the words "privileges or immunities of citizens of the United States."
Many of the examples I cite were discovered in research on free speech history. This
Article draws on my current research, on my own prior work on the meaning of privileges
or immunities in the Fourteenth Amendment, on important recent work by such scholars
as Akhil Reed Amar and Richard Aynes, and on the work of scholars who have explored
these questions before, especially Professors William Winslow Crosskey and Michael
Conant. See AMAR, supra note 22, passim (providing a particularly rich, eloquent, and
important source); CURTIS, No STATE SHALL ABRIDGE, supra note 22, passim; Aynes,
supra note 22, passim (particularly important for its examination of treatise writers around
the time of the Fourteenth Amendment); Michael Conant, Antimonopoly Tradition Under
the Ninth and Fourteenth Amendments: Slaughter-House Cases Re-Examined, 31 EMORY
LJ. 785 passim (1982) (an early and important influence on my thinking about what
Conant called "historical linguistics" and the source of several examples used in CURTIS,
No STATE SHALL ABRIDGE, supra note 22, and later in this Article); Crosskey, supra note
21, passim (the most important influence on my work); Curtis, Lovejoy, supra note 16, at
1147-50; Arnold T. Guminski, The Rights, Privileges, and Immunities of the American
People: A Disjunctive Theory of Selective Incorporation of the Bill of Rights, 7 WHITrIER
L. REV. 765, 790-97 (1985) (describing the use of privileges or immunities in treatises). In
the interest of space, I will not discuss academic controversies or opposing views
surrounding this subject.
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eighteenth and nineteenth centuries described certain fundamental
rights and liberties set out in the Bill of Rights specifically as
privileges or immunities of citizens." As time went on, references
began to evolve. Particularly by the late 1830s, more and more
people were likely to assert explicitly that the privileges belonged to
all Americans and were established or secured in the Federal
Constitution. Such usage was common in the years before the 1866
framing of the Fourteenth Amendment. 81

These findings are inclusive rather than exclusive. Other claims
need to be evaluated on a case-by-case basis. For a right to qualify,
based on original meaning, as a likely privilege or immunity of
citizens of the United States, it should meet at least two criteria.
First, the claimed right or liberty must have been described with some
regularity as a privilege or immunity or must be quite similar to ones
that were. Second, the privilege or immunity should have been
understood as one specifically, though not uniquely, belonging to
citizens of the United States, as opposed, for example, to a right
existing merely under state law. These criteria are based on a natural
reading of the text as well as on historical exploration.

I have come to the following conclusions: (1) The words
"privileges and immunities" often were used to describe fundamental
rights and liberties such as those in the Federal Bill of Rights. (2)
When they were used to describe fundamental constitutional rights,
the words "privileges" and "immunities" often were used as
synonyms for the words "rights" and "liberties." (3) This usage
stretches from the English and Colonial period, in which such rights
were considered privileges of freeborn Englishmen, through the
struggle for American independence, to the American Civil War and
the framing of the Fourteenth Amendment and beyond. (4) By the
late 1830s, such privileges and immunities were more and more often
spoken of as basic rights and liberties of all Americans, secured or
established by the federal as well as state constitutions. They were
not understood simply as the rights of citizens of particular states.
This usage became more frequent and explicit as the nation matured.
(5) The more one looks, the more examples one finds. Of course,
some examples are clearer than others. Some are ambiguous. (6)
The "Privileges and Immunities of Citizens in the several States" 82

referred to in Article IV were sometimes thought of as certain rights

80. See discussion infra Part IV.
81. See id
82. U.S. CONST. art IV, § 2, ci. 1.
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arising under state law that temporary visitors from other states were
entitled to share and were sometimes thought of as including national
constitutional privileges such as those in the Bill of Rights.83 This
Article will focus on conclusions one through five. The examples that
follow involve uses of the words "privileges" and "immunities" as
equivalent to fundamental rights set out in Bills of Rights.

There are three parts to the argument that follows: First, the
words "privilege" and "immunity" often were used historically as
synonyms for "right" or "liberty."'  Second, people commonly
described the rights in the Bill of Rights as "rights," "privileges," or
"immunities." Finally, these privileges, immunities, or rights often
were described as rights of Americans, American citizens, or citizens
of the United States.

Because the word "rights" was used commonly as a synonym for
"privileges" or "immunities," many would have understood a
statement that rights in the Bill of Rights are "rights of citizens of the
United States" as equivalent to saying that they are "privileges of
citizens of the United States." For example, a statement that free
speech is a fundamental constitutional right of citizens of the United
States is therefore relevant to whether free speech would be
understood as a privilege of citizens of the United States. That is so
because "right" and "privilege" were often used interchangeably. Of
course, the meaning of the Privileges or Immunities Clause remains
intensely controversial. Opposing perspectives are discussed in the
sources set out in the notes.'

Although the crucial original understanding of the words
"privileges or immunities of citizens of the United States" is the
understanding of citizens in 1866-1868 (the time of the proposal and

83. See CURTIs, No STATE SHALL ABRIDGE, supra note 22, at 37-38,42-44, 60-61.
84. Many people from 1835 to 1860 emphasized the right and the lack of any federal

or state power over freedom of speech. Discussions did not clearly distinguish between
rights and power.

85. See BERGER, supra note 76, at 30-56, 155-89; BOND, supra note 22, passim
(discussing the ratification of the Fourteenth Amendment by the Southern states); DAVID
CURRIE, THE CONSTITUTION IN THE SUPREME COURT: THE FIRST HUNDRED YEARS
342-52 (1985) (arguing mainly that Section 1 merely prohibited discrimination under state
law); NELSON, supra note 70, at 118 (same). But see NELSON, supra note 70, at 123 ("Only
one historical conclusion can therefore be drawn: namely, that Congress and the state
legislatures never specified whether section one was intended to be simply an equality
provision or a provision protecting absolute rights as well."). For another analysis, see
John Harrison, Reconstructing the Privileges or Immunities Clause, 101 YALE L.J. 1385,
1410-33 (1992) (interpreting the Privileges or Immunities Clause of Section 1 of the
Fourteenth Amendment as originally intended to limit discrimination under state law and
remaining agnostic on incorporation).
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ratification of the Fourteenth Amendment), we should also look at
earlier usage for at least three reasons. First, many of the earlier
sources were classics in law or the history of liberty and were likely to
be known to people in 1866-1868. Others involved controversial
events of national significance. The Writs of Assistance Cases,6 the
trial of William Penn,87 and the Revolutionary Declarations 8M would
probably have been familiar to many Americans. Blackstone's
Commentaries were read and relied on by people in 1866 as a
preeminent, but not infallible, legal authority.89 Revolutionary
declarations about the privileges of Englishmen were cited by James
Kent's Commentaries and other sources familiar to people in 1866-
1868.90 The Sedition Act debates were available in the Annals of
Congress and in newspapers of the day.91 As we move to public
discussion in the 1830s, 1840s, and 1850s, many citizens in 1866-1868
would themselves have read discussions of crucial events such as the
killing of abolitionist editor Elijah Lovejoy in 1837, just twenty-nine
years before the Fourteenth Amendment was framed.92 Discussion
on the eve of the Civil War would be more immediately familiar and
during the Civil War more immediate still. The similarity of rhetoric
used in 1866 with that used in earlier times also suggests familiarity
with historic sources.

Second, continuous usage of the word "privilege" (or
"immunity") as equivalent to the word "right" is some evidence that
later usage would be widely understood as having the same meaning.
The third point is related. If people at an earlier time referred to
liberties such as freedom of the press as a privilege or a privilege of
American citizens, their children would be more likely to adopt the

86. For an 1868 discussion of the Writs of Assistance Cases, citing earlier sources, see
THOMAS M. COOLEY, A TREATISE ON THE CONSTITUTIONAL LIMITATIONS WHICH

REST UPON THE LEGISLATIVE POWER OF THE STATES OF THE AMERICAN UNION *301-
04.

87. Penn's trial had long been a classic source for Quakers. It gave rise to Bushell's
case, a leading precedent on the freedom of the criminal jury from coercion by the bench.
For citations to these cases, see id at *321 n.1.

88. For a citation to the 1774 Declaration of Rights by the Continental Congress, see,
for example, CONG. GLOBE, 39th Cong., 1st Sess. 1833 (1866) (statement of Rep.
Lawrence).

89. See THE RECONSTRUCION AMENDMENTS' DEBATES 162, 164, 197, 205 (Alfred
Avins ed., 1967).

90. 2 JAMES KENT, COMMENTARIES ON AMERICAN LAW 1-32 (Da Capo Press 1971)
(1827). For a number of references to Kent's Commentaries, see THE RECONSTRUCrION
AMENDMENTS' DEBATES, supra note 89, at 755.

91. See JAMES MORTON SMITH, FREEDOM'S FETTERS: THE ALIEN AND SEDITION
LAWS AND AMERICAN CIVIL LIBERTIES 35-93,101-04 (1956).

92. See Curtis, Lovejoy, supra note 16, at 1160-62.
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usage, and such adoption of the language would also be likely in the
next generation. The fact that we will see such usage much earlier
and before, during, and after the Civil War tends to confirm that
point. Later usage can be relevant for similar reasons.

Of course, words are used in different contexts in different ways.
The word "privilege" was used historically at least as expansively as
people use the word "right" today. There are, for example, common-
law evidentiary privileges, privilege licenses under municipal law, and
privileges under state law. The words "privileges" and "immunities"
can be used to describe a broader and less well-defined group of legal
interests than fundamental constitutional rights of citizens of the
United States. For example, a Minnesota court said in 1862 that "a
mortgage given to secure a negotiable promissory note partakes of
the privileges and immunities of commercial paper."93

Of course, usage in 1866 may not be in accord with some modem
theories. In 1913, Professor Wesley Newcomb Hohfeld published an
influential article suggesting that important theoretical and legal
distinctions should be made between rights, privileges, and
immunities.94  Hohfeld's work had a substantial impact on many
trained in the law, though his call to use the words in distinct ways has
never fully triumphed. Still, Hohfeld wrote as a legal theorist, not as
a linguist or historian. It would be anachronistic to assume that
people in the nineteenth century used the words "rights,"
"privileges," and "immunities" exactly as Hohfeld later suggested
they should.

The pages that follow will look at usage of "privilege" and
"immunities" throughout American history. The discussion will show
that by 1866, when Section 1 of the Fourteenth Amendment was
proposed, many people described basic rights in the Bill of Rights as
"privileges" or "immunities" belonging to citizens of the United
States or to American citizens."

93. Johnson v. Carpenter, 7 Minn. 176,182 (1862).
94. See Wesley Newcomb Hohfeld, Some Fundamental Legal Conceptions as Applied

in Judicial Reasoning, 23 YALE L.J. 16, 30-44 (1913) (explaining the distinction between
rights and privileges).

2000] 1093

HeinOnline -- 78 N.C. L. Rev.  1093 1999-2000



NORTH CAROLINA LAW REVIEW

III. PRIVILEGES, IMMUNITIES, AND FUNDAMENTAL RIGHTS IN
AMERICAN HISTORY FROM ENGLISH ORIGINS TO THE AMERICAN

REVOLUTION

A. English and Colonial Background

By the time of the American Revolution, most basic liberties
later set out in the Bill of Rights had been asserted by Parliament as
liberties of Englishmen, though (by the orthodox view in England)
the guarantees limited only the King, not Parliament.9 5 These rights
had been asserted in a series of documents ranging from the Magna
Carta96 to the Petition of Right9 and the English Bill of Rights.9

American colonial laws quite early claimed that the colonists were
entitled to all the "rights liberties immunities priviledges and free
customs" enjoyed by "any naturall born subject of England," as
articulated in the Maryland Act for the Liberties of the People in
1639. 99 The 1677 Concessions and Agreements of West New Jersey
provided that "the common law or fundamental rights and privileges
of West New Jersey" were not to be altered by the legislature.' 00

These rights and privileges included due process, jury trial, freedom
of religious opinion, and public trials.101

Colonial Americans, of course, might have understood the words
"rights" and "liberties" to be distinct from the words "privileges" and
"immunities." However, colonial and revolutionary era American
attorneys, politicians, journalists, and scholars seem not to have
distinguished "privileges" and "immunities" from "rights" and
'"liberties." For example, Massachusetts attorney and colonial leader
James Otis argued in a 1761 case that writs of assistance were illegal.
The writs were general search warrants that did not specify the place
to be searched or the thing to be seized. In his argument to the court,
Otis said:

Now one of the most essential branches of English liberty is

95. See, e.g., 1 ANNALS OF CONG. 768-69 (Joseph Gales ed., 1789) (statement of
James Madison in the First Congress under the Constitution).

96. See MAGNA CARTA ch. 39, supra note 55, at 12.
97. See Petition of Right (1628), reprinted in 1 DOCUMENTARY HISTORY, supra note

55, at 19, 19-21.
98. See Bill of Rights (1689), reprinted in 1 DOCUMENTARY HISTORY, supra note 55,

at 41, 41-46.
99. Maryland Act for the Liberties of the People (1639), reprinted in 1

DOCUMENTARY HISTORY, supra note 55, at 68, 68.
100. See Concessions and Agreements of West New Jersey (1677), reprinted in 1

DOCUMENTARY HISTORY, supra note 55, at 126, 126.
101. See id.
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the freedom of one's house. A man's house is his castle; and
while he is quiet, he is as well guarded as a prince in his
castle. This writ, if it should be declared legal, would totally
annihilate this privilege.102

The words "rights" and "privileges" were used interchangeably
not only in American courtrooms, but also in the colonial press and
pamphlets. 0 3 Cato's Letters were influential essays on liberty that
were widely republished in colonial America and were "'quoted in
every colonial newspaper from Boston to Savannah.' "04 Cato used
the words "right" and "privilege" synonymously when discussing a
fundamental liberty such as free speech:

Without Freedom of Thought, there can be no such Thing as
Wisdom, and no such Thing as public Liberty, without
Freedom of Speech, which is the Right of every Man, as far
as by it he does not hurt or controul the Right of another:
And this is the only Check it ought to suffer, and the only
Bounds it ought to know.

This sacred Priviledge is so essential to free Governments,
that the Security of Property, and the Freedom of Speech
always go together .... 10

Similarly, William Penn, a Quaker and the founder of
Pennsylvania, asserted that a right to a jury trial was one of the
fundamental privileges of British subjects. 6 In 1670, after Quakers
had been forbidden to meet in their meeting houses, Penn was tried
for speaking to a religious meeting held in the street. When the jury
entered a verdict of not guilty, the jury was threatened by the
judges.' 7 Penn saw this threat as a violation of the basic right to a
jury trial. He admonished the jury: "'You are Englishmen; mind
your privilege, give not away your right.' "108 Later, in 1687, when
Penn wrote a treatise on English liberties for Americans, he entitled it

102. John Adams, Abstract of the Argument, in 2 LEGAL PAPERS OF JOHN ADAMS
134, 142 (L. Kinvin Wroth & Hiller B. Zobel eds., 1965) (emphasis added) (recounting
Otis's argument).

103. See LEONARD W. LEVY, THE EMERGENCE OF A FREE PRESS 109-14 (1985).
104. Id. at 113 (quoting ELIZABETH CHRISTINE COOK, LITERARY INFLUENCES IN

COLONIAL NEWSPAPERS: 1704-1750, at 81 (1912)).
105. Zenger's Journal Presents "Cato," in FREEDOM OF THE PRESS FROM ZENGER TO

JEFFERSON 10, 11-12 (Leonard W. Levy ed., Carolina Academic Press 1996) (1966)
[hereinafter FREEDOM OF THE PRESS] (emphasis added).

106. See CURTIS, No STATE SHALL ABRIDGE, supra note 22, at 64.
107. See The People's Ancient and Just Liberties Asserted, in the Trial of William Penn

and William Mead, in 1 SELECT WORKS OF WILLIAM PENN 179-96 (4th ed. 1825),
reprinted in 1 DOCUMENTARY HISTORY, supra note 55, at 144,144-58.

108. I& at 192, reprinted in 1 DOCUMENTARY HISTORY, supra note 55, at 154.
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The Excellent Priviledge of Liberty & Property Being the Birth-Right
of Free-Born Subjects of England.'"

Benjamin Franklin similarly used the terms "privileges" and
"rights" as equivalent. Writing as "Silence Dogood," Franklin said,
"I am naturally very jealous for the Rights and Liberties of my
Country; & the least appearance of an Incroachment on those
invaluable Priviledges, is apt to make my Blood boil exceedingly.' 10

The use of the terms "rights" and "privileges" in legal literature
mirrors that of the colonial press. William Blackstone's
Commentaries on the Laws of England were widely read and cited in
America."' As one of the few summaries of the English law, the
Commentaries were read by lawyers and laymen alike. Blackstone
wrote that the rights and liberties of "every Englishman" had been set
out in the Magna Carta, the Petition of Right, the Habeas Corpus
Act, The English Bill of Rights, and the Act of Settlement. These
documents contain many rights similar to those in the American Bill
of Rights. Blackstone described these rights collectively as the
"'privileges' " or " 'immunities' " of British subjects.' For
Blackstone, privileges or immunities seemed to refer to positive rights
or liberties secured by society." 4 In another place he describes the
right to trial by jury as a privilege, "the most transcendent privilege
which any subject can enjoy."" 5

B. Use of the Words "Privileges" and "Immunities" During the
American Revolution

At the time of the Revolution, Americans again seem to have
used the words interchangeably. As the American Revolution
approached, colonists adopted many protest resolutions. In 1774, a
resolution from Georgia insisted that Americans were entitled to
"'the same rights, privileges, and immunities with their fellow
subjects in Great Britain.' "116 A meeting that same year in Virginia

109. Excerpts of Penn's treatise are printed in A.E. DICK HOWARD, THE ROAD FROM
RUNNYMEDE: MAGNA CARTA AND CONSTITUTIONALISM IN AMERICA app. D at 412-
25 (1968).

110. Silence Dogood, No. 2, NEW-ENGLAND COURANT, Apr. 16, 1722, reprinted in
BENJAMIN FRANKLIN, WRITINGS 7,8 (J.A. Leo Lemay ed., 1987).

111. See HOWARD, supra note 109, at 268.
112. See CURTIS, NO STATE SHALL ABRIDGE, supra note 22, at 75-76 (quoting

Blackstone's Commentaries, 1 BLACKSTONE, supra note 57, at *123).
113. Id. at 76.
114. See icl
115. 3 BLACKSTONE, supra note 57, at *379.
116. CURTIS, NO STATE SHALL ABRIDGE, supra note 22, at 65 (quoting HOWARD,
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chaired by George Washington claimed "'all the privileges,
immunities, and advantages of the people of Great Britain.' ""v The
"resolves of the First Continental Congress also claimed 'all the
rights, liberties, and immunities of free' English subjects."" 8 One of
these was" 'the great and inestimable privilege of being tried by their
peers of the vicinage'" according to the due course of law."9 The
Continental Congress's Declaration to Take up Arms complained of
Parliament's unwarranted extension of the jurisdiction of Admiralty
and Vice Admiralty Courts and of "depriving us of the accustomed
and inestimable privilege of trial by jury, in cases affecting both life
and property."'" °

The colonists saw these rights, privileges, and immunities as
belonging to Americans. The Address of the Continental Congress to
the Inhabitants of Quebec in 1774 catalogued fundamental rights of
the English, including the rights of having a share in their own
government by representatives chosen by themselves, of habeas
corpus, of jury trial, and of freedom of the press. 2 ' The Address said
that press freedom served to advance truth, science, morality, and the
arts; to promote diffusion of liberal sentiments on administration of
government; to promote union among the people; and to shame or
intimidate oppressive officers into better behavior. These rights were
described not as belonging to this or that colony but belonging to "the
people" or the English.'22 The Address's claim for a free press right
to shame oppressive government officials went beyond the positive
law of England at the time, which treated the criticism of those in
power as seditious libel.'23 The Declaration of Independence went
even further than many of the revolutionary resolves, proclaiming
basic rights of all people to life, liberty, and the pursuit of

supra note 109, at 174).
117. Id. (quoting HOWARD, supra note 109, at 175).
118. Id. (quoting HOWARD, supra note 109, at 180).
119. Id. (quoting HOWARD, supra note 109, at 180); see also, e.g., The Address to the

Inhabitants of Quebec, 1774,1 JOURNALS OF THE AMERICAN CONGRESS: FROM 1774 TO
1788, at 40, 44 (Washington, D.C., Way & Gideon 1823) ("Privileges and immunities last
no longer than [a Minister's] smiles."), reprinted in 1 DOCUMENTARY HISTORY, supra
note 55, at 221, 225.

120. 2 JOURNALS OF THE CONTINENTAL CONGRESS 1774-1789, at 145 (1905); see 2
KENT, supra note 90, at 1-32.

121. See The Address to the Inhabitants of Quebec, 1774, supra note 119, at 41-43,
reprinted in 1 DOCUMENTARY HISTORY, supra note 55, at 222-23.

122. Id.
123. See Rex v. Tutchin, 14 HOWELL STATE TRIALS, 1095, 1128 (1704), quoted in 2

JAMES FITZJAMES STEPHEN, A HISTORY OF THE CRIMINAL LAW OF ENGLAND 317-18
(London, MacMillan 1883). Truth was no defense. See id.
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happiness.24

Though Americans had a common heritage of liberty, they also
lived in separate states. During the Revolution, state after state
adopted new constitutions, typically with guarantees of fundamental
liberties or with separate state bills of rights. Though many of the
provisions of these state constitutions were identical, they also varied
somewhat from state to state.'21 For many people, these state
constitutions seemed to declare and secure basic common rights of
the American people, the somewhat mythical and somewhat genuine
rights of freeborn Englishmen, or the basic rights of human nature.2 6

For others, they may simply have declared the rights of Virginians or
New Yorkers. So from the beginning, Americans thought of
themselves as one people with a common heritage of liberty and as
many people with distinct heritages living in separate states. The
motto of the new nation underlined this tension-e pluribus unum,
out of many one. The new Constitution would bind Americans
together more closely as one people. In this new era, Americans
continued to refer to basic rights as privileges and immunities of
Americans.

IV. A NEW CONSTITUTION: USE OF THE WORDS "PRIVILEGES"
AND "IMMUNITIES"

A. Ratification Debates

In early discussions of the Federal Bill of Rights, speakers often
claimed it protected the pre-existing rights of the people.1 27 After the

124. See THE DECLARATION OF INDEPENDENCE para. 1 (U.S. 1776), reprinted in 1
DOCUMENTARY HISTORY, supra note 55, at 251,251-52.

125. See, e.g., Virginia Declaration of Rights, 1776, reprinted in 1 DOCUMENTARY
HISTORY, supra note 55, at 234, 234-36; Pennsylvania Declaration of Rights, 1776,
reprinted in 1 DOCUMENTARY HISTORY, supra note 55, at 263, 263-75; Delaware
Declaration of Rights, 1776, reprinted in 1 DOCUMENTARY HISTORY, supra note 55, at
276, 276-78; Maryland Declaration of Rights, 1776, reprinted in 1 DOCUMENTARY
HISTORY, supra note 55, at 280, 280-85; North Carolina Declaration of Rights, 1776,
reprinted in 1 DOCUMENTARY HISTORY, supra note 55, at 286,286-88.

126. See Letter from Richard Henry Lee to George Mason (Oct. 1, 1787), in 1 THE
DEBATE ON THE CONSTITUTION: FEDERALIST AND ANTIFEDERALIST SPEECHES,
ARTICLES, AND LETTERS DURING THE STRUGGLE OVER RATIFICATION 45,45 (Barnard
Bailyn ed., 1993) [hereinafter DEBATE ON THE CONSTITUTION] (referring to the
unwillingness in the Continental Congress to make "such changes and securities [in the
proposed Constitution] as Reason and experience prove to be necessary against the
encroachments of power upon the indispensable rights of human nature").

127. 1 ANNALS OF CONG. 437, 440-41 (Joseph Gales ed., 1789) (statement of Rep.
Madison) (proposing the Bill of Rights in the first Congress), reprinted in 2
DOCUMENTARY HISTORY, supra note 55, at 1012,1028-29, 1032-33.
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adoption of the Bill of Rights and by the late 1830s, references to the
Constitution as establishing or securing to all Americans the rights
enumerated in the Bill of Rights became more common.

In debates on ratification of the Constitution, basic rights were
described as "privileges" and "immunities." These included the
"great" and "darling privilege" of the writ of habeas corpus. 128

Samuel Bryan, writing in the Independent Gazetteer in 1787, warned
Pennsylvanians that certain "liberties and privileges" were "secured
to you by the constitution of this commonwealth.' 1 29 He urged his
readers to consider carefully before they "surrender these great and
valuable privileges up forever" by adopting the Federal Constitution
without a bill of rights.3 ' As apparent examples of these rights, he
listed protections from unreasonable searches, civil jury trial, and
freedom of speech and writing.13 ' Writing again a few weeks later,
Bryan noted that many nations in Europe had lost the "invaluable
privilege" of civil jury trial. A letter to James Madison defended
the Constitution against the objection of a "total want of a Bill of
Rights" because the "enumeration of those priviledges which we
retained" would have "left floating in uncertainty a number of non
enumerated contingent powers and priviledges." 3  As a result
enumeration would trench "upon the powers of the states-& of the
Citizens.,,134

Anti-Federalists feared broad national powers in a federal
constitution that lacked a bill of rights. They said that supreme
national law undermined the security of fundamental rights provided
by their state guarantees. 35 In light of the Supremacy Clause, Anti-
Federalists wisely asked, "what security does [sic] the Constitutions of

128. E.g., 2 TlE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION
OF THE FEDERAL CONSTITUTION at 108, 137 (Jonathan Elliot ed., Philadelphia, J.B.
Lippincott Co. 2d ed. 1836) [hereinafter ELLIOT'S DEBATES] (statement of Mr. Nason)
(reprinting Massachusetts' ratification debate). The Constitution itself, of course, referred
to the right to habeas corpus as a "privilege." U.S. CONST. art. I, § 9, cl. 2.

129. Samuel Bryan, A Most Daring Attempt to Establish a Despotic Aristocracy, INDEP.
GAZETTEER (Phila.), Oct. 12, 1787, (emphasis omitted) (published under the pseudonym
"Centinel"), reprinted in 1 DEBATE ON THE CONSTITUTION, supra note 126, at 52,52.

130. Id.
131. See id.
132. Samuel Bryan, Letter, FREEMAN'S J. (Phila.), Oct. 24, 1787, reprinted in 1

DEBATE ON THE CONSTITUTION, supra note 126, at 74, 84; see also id. at 82 (describing
civil jury trial as a "transcendent privilege").

133. Letter from George Lee Tuberville to James Madison (Dec. 11, 1787), in 1
DEBATE ON THE CONSTITUTION, supra note 126, at 477,477.

134. Id. at 478.
135. Explicit plans to require states to obey the Bill of Rights emerged in 1789 and

later, in the era of the Fourteenth Amendment.
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