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I. INTRODUCTION

A central political question racked the United States in 1835-37:
Would government prohibit abolitionists from criticizing the institu-
tion of slavery and from calling for its abolition? The question was
perplexing. It directly pitted cherished, though poorly defined, ideas
of free expression against perceived needs to protect public safety and
preserve the Union.

Those who sought to silence abolitionists pursued various ap-
proaches. In the South, legislatures passed laws that could be used
against abolitionist expression. In the North, legislatures considered
laws to muzzle abolitionists, and in some cases Northern mobs took to
the streets to silence abolitionists. Congress muzzled its own debates
on abolition petitions. It also considered censoring the mails by ban-
ning abolitionist publications directed at the South. Each of these
controversies raised again a basic question: was it legitimate to elimi-
nate antislavery ideas and arguments from public debate—at least in
the South and perhaps throughout the nation?

The years 1835-37 provide a defining moment for American con-
ceptions of freedom of expression. Would some topics be eliminated
from the political debate? Whether to ban abolitionist expression was
a hard question as a matter of judicial precedent because there was no
precedent directly on point. Many thought what precedent existed
could, by analogy, justify state laws outlawing at least some antislav-
ery speech and press.! But the debate did not merely focus on the
musty precedents of the common law. Legislative and community no-
tions of free expression defined the limits of government suppression.
Public and legislative debates focused on constitutional provisions, on
the function of free speech, on federalism, and on the teachings of
history. One debate focused on federal power over the press. Most
who discussed that subject implicitly rejected judicial decisions under

1 See, e.g., T. R. SULLIVAN, LETTERS AGAINST THE IMMEDIATE ABOLITION OF SLAVERY
ADDRESSED TO THE FREE BLACKS OF THE NON-SLAVE-HOLDING STATES COMPRISING A LEGAL
OPINION ON THE POWER OF LEGISLATURE IN NON-SLAVE-HOLDING STATES TO PREVENT MEAS-
URES TENDING TO IMMEDIATE AND GENERAL EMANCIPATION IN A LETTER TO THE AUTHOR
FROM WILLIAM SuULLIVAN, L.L.D. 42 (Boston 1835) [hereinafter SULLIVAN, LETTERS AGAINST
IMMEDIATE ABOLITION] (setting forth letters originally printed in the Boston Courier); THE
TrIAL OF REUBEN CRANDALL, M.D. CHARGED WITH PUBLISHING AND CIRCULATING SEDI-
TIOUS AND INCENDIARY PAPERS &C. IN THE DISTRICT OF COLUMBIA, WITH THE INTENT OF Ex-
CITING SERVILE INSURRECTION (Washington 1836) reprinted in SLAVE REBELS, ABOLITIONISTS,
AND SOUTHERN CourTts: THE PAMPHLET LITERATURE 364 (Paul Finkelman ed., 1988).
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the Sedition Act as wrong.?

This story of abolition and free expression is mainly about North-
ern and national laws that did not pass, about suppression considered
and rejected. Southern states passed laws suppressing antislavery
speech and press; the national administration censored the U.S. mails;
and Congress set severe limits on its discussion of abolition petitions.
But these measures did not spread to form a comprehensive system of
suppression. The repression of antislavery petitions and debate in
Congress was a victory for suppression. But suppression of discussion
of antislavery petitions in Congress proved to be a Pyrrhic victory for
slavery precisely because it violated a broad public consensus about
the meaning of the right to petition.

At first, many in the North accepted Southern repression as legit-
imate. But as the controversy intensified in 1835-37, abolitionists and
others reframed the issue from one limited to slavery in the South to
one embracing liberty in the North. More and more Northerners be-
gan to see the slave system not as a limited (and even useful) Southern
domestic institution, but as a system whose demands for security
threatened the liberty of the North. Just as Northerners eventually
demanded that slavery be contained within its present boundaries,
they also eventually rejected its claim to even local immunity from
criticism.

The story of how the North rejected suppression has some impor-
tant lessons. First, the story shows that inchoate public ideas of free
speech and press are of crucial importance in protecting freedom of
expression. Two of the most crucial decisions about free expression in
American history—the demise of the Sedition Act and the North’s
refusal to suppress antislavery speech—were not based on court deci-
sions or recondite doctrine.? Preserving the right of Northerners to
criticize slavery and to call for its abolition turned, in part, on broad,
simple, and widely held ideas of free speech and press.

Second, this story illustrates how divisions of power limited
power. The federal system and the pre-Civil War idea that the federal
government had no broad power to suppress abolitionist ideas meant
that the issue of suppression was decided state by state. Southern
states generally chose legislative suppression. Northern states re-
jected it. For the nation at large, piecemeal suppression meant that
discussion of the legitimacy of slavery continued.

Although this Article is limited to a few years, these years over-
flow with events bearing on free speech and slavery. To understand

2 See 24 Cona. DEB. 1152 (1836) (Sen. Davis); id. at 1721 (Sen. Webster); id. at 172324
(Sen. Buchanan). But see 2 JAMES KENT, COMMENTARIES ON AMERICAN Law 21, 23-24 (New
York 1836) [hereinafter 2 Kent’s COMMENTARIES].

3 For an example of the recondite doctrine, see R.A.V. v. City of St. Paul, 112 8. Ct. 2538

(1992).
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the defining events of 1835-37, Part II looks at the historical back-
ground of the controversies—first, at the Constitution, slavery, the
Federal Bill of Rights, and the Sedition Act; and second, at some
more immediate background from the 1830s. Part III focuses on three
controversies of this period: the mails, the call for Northern anti-aboli-
tion laws, and the petition issue. It looks at the general case for sup-
pression, the range of options—from reinforcing Southern censorship
to establishing Northern anti-abolition laws—and the legal categories
that allegedly justified anti-abolition laws. Part IV considers the abo-
litionists’ arguments for free speech as well as those of others.

The Article concludes with a reflection on the meaning of these
events. In the 1830s as today, arguments raged about race and free
speech, about “libel” of large groups, about protecting citizens from
emotional distress caused by denunciations of the group to which they
belonged, and about exceptions to broad ideas of free speech and
press.

One conclusion is obvious. Controversies over free speech and
press did not begin with judicial cases during and after World War I as
some students of constitutional law might assume.* The story begins
much earlier, and it is a story lawyers are beginning to examine. In
1835-37, the system of freedom of expression was shaped by political
and social ideas and decisions about free speech held by a broad
group of politicians, writers, and citizens. Their ideas operated far be-
yond that elite legal institution—the United States Supreme Court.
For a better understanding of the system of freedom of expression, we
should enlarge our focus to include political events and ideas beyond

4 Examples of casebooks that start with World War I cases include WiLLIAM LOCKHARD ET
AL., CONSTITUTIONAL LAw 645-46 (7th ed. 1991); GERALD GUNTHER, CONSTITUTIONAL LAw
1008-20 (12th ed. 1991). For a general casebook with a good brief history of free speech and the
best historical presentation of the closely related issue of incorporation of the Bill of Rights, see
WiLLiaM COHEN & JONATHON D. VARAT, CONSTITUTIONAL LAw 1194-1204 (Sth ed. 1993). For
an excellent historical presentation in a First Amendment casebook, see WiLLiam W. VAN AL-
STYNE, FIRsT AMENDMENT (1991). Scholars have done much to explore the early history of free
speech and press and much more remains to be done. See, e.g., DONNA L. DICKERSON, THE
Course oF TOLERANCE: FREEDOM OF THE PRESS IN NINETEENTH-CENTURY AMERICA (1990)
[hereinafter THE COURSE OF TOLERANCE]; LEONARD W. LEvY, THE EMERGENCE OF A FREE
Press (1985); RusseLL B. NYE, FETTERED FREEpDOM: CIVIL LIBERTIES AND THE SLAVERY CON-
TROVERSY 1830-1860 (1972); FREDRICK S. SIEBERT, FREEDOM OF THE PRESS IN ENGLAND 1476-
1776 (1952); David A. Anderson, The Origins of the Press Clause, 30 UCLA L. Rev. 455 (1983);
Walter Berns, Freedom of the Press and the Alien and Sedition Laws: A Reappraisal, 1970 Sup.
Cr. Rev. 109; Michael T. Gibson, The Supreme Court and Freedom of Expression from 1791 to
1917, 55 ForpHAM L. REV. 263 (1986); William T. Mayton, Seditious Libel and the Lost Guaran-
tee of A Freedom of Expression, 84 CoLuM. L. Rev. 91 (1984); David M. Rabban, The Ahistori-
cal Historian: Leonard Levy on Freedom of Expression in Early American History, 37 StTan. L.
REv. 795 (1985) [hereinafter Rabban, Levy on Freedom of Expression]; David M. Rabban, The
First Amendment in Its Forgotten Years, 90 YaLE L. I. 514 (1981); Stephen Smith, The Origins of
the Free Speech Clause, 29 FReE SpeecH Y.B. 48 (1991); David Yassky, Eras of the First Amend-
ment, 91 Corum. L. REv. 1699 (1991).
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Supreme Court doctrines and decisions. From the Sedition Act to the
crisis of 1835-37, free speech and press were not even primarily de-
fined by Supreme Court decisions.

A second conclusion follows from the recognition that popular
ideas of free speech and press are an important part of the system of
freedom of expression. Proposed exceptions to free speech and press
cannot be evaluated simply in light of how they affect Supreme Court
doctrine. Recently, some have suggested expanded power to suppress
racist political speech, press, and petition. These scholars have said,
for example, that the group libel case of Beauharnais v. Illinois® was
correctly decided after all, and that it is appropriate criminally to pun-
ish racist political speech expressed in a petition to the government.5
Free speech doctrine, critics suggest, is really a series of very discrete
decisions about disparate subjects, not conclusions from over-arching
principles. According to these critics, exceptions should be evaluated
on a specific or ad hoc basis, and not evaluated based on the assump-
tion that exceptions may threaten the larger edifice of freedom of
speech.”

A broader view of history provides a larger context for consider-
ing proposals to redefine the system of freedom of expression. The
attempt to suppress Northern abolitionist speech in the 1830s did not
fail because most in the North thought abolition agitation was an in-
trinsically valuable contribution to public dialogue that deserved
heightened protection. Abolitionist agitation was widely disliked. In-
stead, suppression in the North failed, in part, because of a public per-
ception that suppression threatened broader ideas of free speech and
press. Northerners feared that making an exception to allow suppres-
sion of abolition expression, however desirable such an exception

5 Beauhamais v. Illinois, 343 U.S. 250 (1952). The premises of Beauharnais seem to have
been undercut by New York Times v. Sullivan, 376 U.S. 254 (1964).

6 See, e.g., Note, A Communitarian Defense of Group Libel Laws, 101 Harv. L. REv. 682,
682-83 (1988). For a case suggesting that Beauharnais has been undercut by later cases, see
American Booksellers Ass’n v. Hudnut, 771 F.2d 323 (7th Cir. 1985), aff’d, 475 U.S. 1001 (1986).

7 Mari J. Matsuda, Public Response to Racist Speech: Considering the Victim’s Story, 87
MicH. L. Rev. 2320, 2351-69 (1989). Professor Matsuda demonstrates that speech is dangerous
and that words can wound. In response to these insights she would criminally punish racist
speech (including, as I read it, political speech not directed at a particular individual). She would
have an exception for racist and hateful speech directed by minorities at the “dominant” group
or its members. Id. at 2361. Marxist speech would also be protected, because it is “not univer-
sally condemned” and because “many nations adhere to Marxist ideology,” a justification some-
what weakened by recent events. Id. at 2359. Many would see Marxism as dangerous hate
speech directed at “capitalists” (a category that historically has included small landowners who
were in some cases “liquidated” based on economic group membership). Professor Matsuda,
however, would protect Marxism as core political speech. Id. at 2359-60. She seems ready to
eliminate Mark Twain from schools to protect African-American children. Id. at 2369. Her
article was cited with approval by the Supreme Court of Minnesota in In re Welfare of R.A.V.,
464 N.W.2d. 507, 508 (Minn. 1991).
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might otherwise be, would undermine the citadel protecting free ex-
pression and leave free speech vulnerable to a variety of other as-
saults. Ideas that supported free speech for abolitionists were broad
and general ideas about the value of unfettered political, philosophi-
cal, and scientific inquiry and discussion. They were not ideas about
the appropriateness of abolitionist expression.

So before creating new or justifying old exceptions to protections
for free speech and press on political, scientific, or social topics, schol-
ars might consider the effect of such exceptions on the broad popular
consensus that supports a system of freedom of expression. Agree-
ment about the virtue of the particular ideas we want protected may
be far harder to marshal that agreement on broad principles protect-
ing freedom of expression. While history does not provide unambigu-
ous answers to current problems, it does provide a broader context
and deeper experience by which to evaluate current ideas.

II. HisTorICAL BACKGROUND
A. From the Revolution to the 1830s

The American revolutionaries understood their cause as a battle
for liberty against a government threatening to enslave them. The
slavery consisted of threats to their systems of representative govern-
ment, threats to the basic rights of Englishmen, and threats to other
basic rights. These rights American revolutionaries later enshrined in
early state constitutions and bills of rights and still later in the Federal
Bill of Rights.2 The Declaration of Independence made broad claims
for self-evident human rights:

[T)hat all men are created equal; that they are endowed, by their creator
with certain unalienable rights; that among these are life, liberty, and the
pursuit of happiness. That to secure these rights, governments are insti-
tuted among men, deriving their just powers from the consent of the
governed.” :

Of course, reality fell short of rhetoric, most notably in the case
of slavery. Slaves were unprotected by bills of rights and slaves had
no voice in their government or in basic aspects of their lives.1® The
tension between American professions and practice was one that abo-

8 See ZecHARIAH CHAFEE, JR., FREE SPEECH IN THE UNITED STATES 21, 499, 501, 522
(1954); Michael K. Curtis, In Pursuit of Liberty: The Levellers and the American Bill of Rights, 8
Const. COMMENTARY 359 (1991).

9 The Declaration of Independence, in 1 THE BiLL OF RiGHTs: A DOCUMENTARY HISTORY
252 (Bemard Schwartz ed., 1971) [hereinafter 1 DocuMENTARY HiSTORY].

10 Aldridge v. Commonwealth, 4 Va. (2 Va. Cas.) 447 (1824). The Supreme Court later de-
prived even free blacks of the protections of the Federal Constitution. Dred Scott v. Sandford,
60 U.S. (19 How.) 393 (1856).
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litionists pointed out again and again.!!

In the Constitution, the framers made no explicit effort to pro-
hibit slavery anywhere; indeed, they crafted provisions that recog-
nized its existence and offered it protection. The slave trade could not
be prohibited before 1808 and that provision could not be amended.1?
Northerners were required to return fugitive slaves.!3 The slave popu-
lation swelled Southern representation in the House and electoral col-
lege since each slave counted as three-fifths of a free white person for
purposes of representation.)* There was a provision applicable to
slave revolts: on application of the state legislature, or the governor if
the legislature could not be convened, the United States was required
to protect each state against domestic violence.'>

By 1835, many Americans believed that the Constitution was
founded on a “compact” between slave and nonslave states. Slavery
was recognized by the Constitution in the states where it existed: an
implied provision of the constitutional bargain was that Northerners
would not interfere with slavery in the South. In fact, in the 1830s,
Northerners repeatedly said that they were legally bound to help sub-
due slave revolts.16

But the Constitution contained other provisions potentially
threatening to slavery. It announced that its object was to “secure the
Blessings of Liberty to ourselves and our Posterity.”'? It recognized
freedom of speech, press, religion, and petition and it provided that
Congress shall make no law abridging these freedoms.'® It defined
treason in a way that did not cover political speech or press.!? It pro-
tected congressional debate from criminal or civil sanctions.?0 It guar-
anteed a host of rights to those accused of crimes, though by
conventional understanding these federal guarantees applied only in
federal courts.2! It guaranteed to each state a republican form of gov-

11 R, ALVAN STEWART, WRITING AND SPEECHES OF ALVAN STEWART ON SLAVERY (Luther
Marsh ed., 1969).

12 U.S. ConsT. art. I, § 9. See WiLLIaM M. WIECEK, THE SOURCES OF ANTISLAVERY CON-
STITUTIONALISM IN AMERICA, 1760-1848, at 62-63 (1977).

13 U.S. Consr. art. IV, § 2, cl. 3.

14 U.S. Consr. art. 1, § 2, cl. 3.

15 U.S. ConsT. art. IV, § 4.

16 See Speech by Harrsion Gray Otis, NILEs’ WKLY. REG., Sept. 5, 1835, at 10.

17 U.S. ConsT. pmbl.

18 1.8, ConsT. amend. L.

19 U.S. Consr. art, I11, § 3.

20 U.S. ConsT. art. I, § 6, cl. 1.

21 {J.S. ConsrT. amend. IV (protecting against unreasonable search and seizure); U.S. CONsT.
amend. V (protecting against double jeopardy, self-incrimination, and violation of due process);
U.S. ConsT. amend. VI (providing for a right to a speedy trial and the right to confront wit-
nesses); U.S. ConsT. amend. VIII (prohibiting cruel and unusual punishment). See also Barron
v. Baltimore, 32 U.S. (7 Pet.) 243 (1833).
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ernment.?? It allowed Congress to regulate commerce among the
states and to establish post offices and post roads.?®> It provided for
the supremacy of federal law.24 Finally, it gave Congress the power
“to exercise exclusive Legislation in all cases whatsoever” over the
seat of government and at places “purchased by the Consent of the
Legislature of the State” for federal forts, arsenals, dockyards, and
“other needful Buildings.”?5 It provided power to “make all needful
Rules and Regulations respecting the Territory or other Property be-
longing to the United States.”26

The power over territories seemed to give Congress power to
contain slavery by limiting it to the states where it existed. Indeed, in
the final year of the Articles of Confederation and in the first Con-
gress under the new Constitution, Congress banned slavery from terri-
tory then under the control of Congress and provided for certain
“perpetual” guarantees of civil liberties.2? But in the face of rising
southern demands, the national government repeatedly compromised
its policy of excluding slavery from new territories. The issue was cru-
cial to the Southern political elite. If all new states were free states,
the peculiar interests and institutions of the South might eventually
lose the protection of the constitutional “compact.” With the neces-
sary majority, free states might amend or re-interpret the Constitution
and insist on some form of emancipation.

The issue of new slave states reached a crisis over the proposed
admission of Missouri. In 1819, James Tallmadge, Jr., a New York
member of Jefferson and Madison’s Republican Party, proposed re-
quiring gradual emancipation as a condition of the admission of Mis-
souri.28 Initially, the House divided along sectional lines: Northerners
voted for the amendment and Southerners voted against it.2° Eventu-
ally Congress embraced the Missouri Compromise: states from Louisi-
ana Purchase territory above the latitude of thirty-six degrees, thirty
minutes would be admitted as free states, and states from below
thirty-six degrees, thirty minutes could be slave states.30

The aged Thomas Jefferson, from the vantage point of Monti-
cello, saw the sectional division over slavery as a prologue to disunion.
He called the controversy a “fire bell in the night.” A “geographical

22 U.S. ConsrT. art. IV, § 4.

23 U.S. Consr. art. I, § 8, cls. 3, 7.

24 U.S. Const. art. VI

25 U.S. Consr. art. I, § 8, cl. 17.

26 U.S. Consr. art. IV, § 3, cl. 2.

27 1 DocUMENTS OF AMERICAN CONSTITUTIONAL AND LEGAL HisTORY 86-89 (Melvin
Urosky ed., 1989) [hereinafter DocUMENTS OF AMERICAN HISTORY].

28 WiLLIAM W, FREEHLING, THE RoAD TO DisunioN: VOLUME I, SECESSIONISTS AT Bay,
1776-1854, at 144-48 (1990) [hereinafter FREEHLING, ROAD TO DISUNION].

29 Id. at 149.

30 Id. at 153.
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line, coinciding with a miarked principle, moral and political, once con-
ceived and held up to the angry passions of men, will never be obliter-
ated; and every new irritation will mark it deeper and deeper,” he
wrote.3! In the institution of slavery, Jefferson lamented, the South
had “the wolf by the ears.” It could neither safely hold it nor let it go.
Jefferson grimly foretold the destruction of the Union and the wreck
of the work of 1776.32

In the controversy over abolitionist literature, many had similar
forebodings. The solution of 1820 had been to compromise the issue
of slavery in the territories and to remove slavery from the political
agenda. In 1835, however, Abolitionists threatened to put the divisive
issue back on the agenda. The events of the 1830s involved not only
slavery but a further issue as well—the meaning of constitutional
guarantees of free speech, press, petition, and religion. Did these
guarantees mean that abolitionists had a right to “agitate” the issue of
slavery—to try to put it on the national agenda or to place it squarely
before the conscience of slaveholders?

The failure to include a bill of rights in the new Federal Constitu-
tion had been one of the arguments against its adoption. Both during
and after the Constitutional Convention, some leading Federalists had
argued that a guarantee for freedom of the press was unnecessary be-
cause the new government had no power over the press.®® In the face
of mounting opposition some Federalists relented and suggested a bill
of rights would be added as an amendment to the new Constitution.34
In the first Congress under the new Constitution, James Madison
sought to fulfill that pledge. Most of Madison’s proposed amend-
ments passed Congress, were ratified by the states, and became the

31 Letter from Thomas Jefferson to John Holmes (Apr. 22, 1820), in THOMAS JEFFERSON,
WRITINGS 1434 (Library of America ed., 1984) [hereinafter THOMAS JEFFERSON, WRITINGS];
FREEHLING, ROAD TO DiSUNION, supra note 28, at 155.

32 Id. See also JouN CHESTER MILLER, THE WOLF By THE EARS: THOMAS JEFFERSON AND
SLAVERY 243-52 (1977).

33 See, e.g., JAMES MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787
640 (Adrienne Koch ed., 1966) (recording Sherman as saying that protection of freedom of the
press was “unnecessary” and that “[tJhe power of Congress does not extend to the Press”); THe
FeperaLIST No. 84, at 579 (Alexander Hamilton) (Jacob Cooke ed. 1961); 2 THE BILL OF
RiGHTSs: A DOCUMENTARY HisTORY 1030-34 (Bernard Schwartz ed., 1971) [hereinafter 2 Docu-
MENTARY HIsTORY] (setting forth comments by Jackson in debate on the Bill of Rights in the
House saying the press was in no danger because “[t]here is no power given to Congress to
regulate this subject as they can commerce”); William Van Alstyne, Congressional Power and
Free Speech: Levy’s Legacy Revisited, 99 HArv. L. Rev. 1089 (1986) (reviewing Leonard Levy’s
Emergence of a Free Press (1988)). For recent commentary, see Akhil Amar, The Bill of Rights
as a Constitution, 100 Yare L.J. 1131 (1991); Paul Finkelman, A Reluctant Paternity: James
Madison and the Bill of Rights, 1990 Sup. Cr. REv. 301; Paul Finkelman, The Ten Amendments
as a Declaration of Rights, 16 S. ILL, U. L.J. 351 (1992).

34 BERNARD SCHWARTZ, THE GREAT RIGHTS OF MANKIND: A HisTORY OF THE AMERICAN
BiLL oF RiGHTs 119-59 (1977).
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Bill of Rights. Madison apparently conceived of most of his provi-
sions as limits only on federal power. He proposed to put most of
them in Article I, section 9 with other limitations on the power of
Congress.3> However, he also insisted that federal limits should be set
on some state powers: “no State shall violate the equal right of con-
science, freedom of the press, or trial by jury in criminal cases.”36

Madison described freedom of the press, trial by jury, and the
right of conscience interchangeably as “rights” and as “privileges.”
He used the “no state shall” form specifically to limit states in refer-
ence to these rights.3” While most state constitutions secured these
rights, Madison favored a “double security on those points.”38 “State
governments,” Madison warned, “are as liable to attack the invaluable
privileges as the General Government is.”3° Madison rejected a sug-
gestion to leave the matter to the states: the limitation on state power
was “the most valuable amendment in the whole list.”#0 If that was
the view of Madison and the House, the Senate did not concur. It
rejected Madison’s “most valuable” amendment.

Still, the understanding of 1789, when the Bill of Rights was
framed, was different from our contemporary understanding. By the
consensus of 1789, the people already had the rights referred to in the
Bill of Rights. These were pre-existing rights, either natural or inher-
ited rights of “freeborn Englishmen.” The Bill of Rights recognized
them but did not create them. Its provisions were “declaratory” and
“prohibitory” but not creative.4!

The Sedition Act of 1798 put constitutional protections of speech
and press to their first major test. In this act, Congress made it a
crime to subject the President, the government, or either house of the
Congress to “false, scandalous and malicious™ criticisms.4> Truth was
admissible and “the jury who shall try the cause, shall have a right to
determine the law and the fact, under the direction of the court, as in
other cases.”3 The political purposes of the act were clear. It had a
sunset provision so that it would expire with the term of President

35 2 DocuMENTARY HiIsTORY, supra note 33, at 1026.

36 Id. at 1030.

37 Id. at 1033.

38 1q.

39 Id

40 Id. at 1113; see also id. at 1053, 1033.

41 See COMMISSION ON THE BICENTENNIAL OF THE U.S. CONSTITUTION, THE CONSTITUTION
OF THE UNITED STATES AND THE DECLARATION OF INDEPENDENCE 10 (1991) (setting forth a
resolution of Congress March 4, 1789 transmitting proposed amendments to the states and
describing them as “declaratory and restrictive clauses™).

42 Ch. 74, 1 Stat. 596, § 2 (1798) [hereinafter Sedition Acf]. For further discussion see JAMES
M. SmriTH, FREEDOM’s FETTERS, THE ALIEN AND SEDITION LAWS AND AMERICAN CiviL LIBER-
TIES (1966).

43 Sedition Act, supra note 42, § 3.
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John Adams. It protected the President, but not the Vice President,
Thomas Jefferson, his likely rival in the election of 1800. The adminis-
tration used the act to prosecute supporters of Jefferson. Juries
(packed juries, Jefferson insisted)* convicted Jefferson’s supporters of
violating the act, and Federalist federal judges upheld the act against
constitutional challenges.4>

The Jeffersonian-Republicans attacked the Sedition Act on tex-
tual, structural, and functional grounds. Their attack also had a strong
flavor of states’ rights.#¢ The Constitution gave Congress no power
over the press; the First Amendment reiterated this lack of power; and
finally, republican government required a free press. The Virginia res-
olutions announced that the Sedition Act should “produce universal
alarm, because it is levelled against the right of freely examining pub-
lic characters and measures, and of free communication among the
people thereon, which has ever been justly deemed the only effectual
guardian of every other right.”47 The functional argument suggested
that political expression ought to be free. It built on, developed, and
elaborated a principal-agent argument espoused by the 17th century
Levellers, the Radical Whigs, and the revolutionary Congress’s Ad-
dress to the Inhabitants of Quebec.#® The sovereignty of the people
meant that rulers were the agents, and the people were the principal.
Free press was a crucial means by which the principal learned about
the actions of the agent and consulted for purposes of making new
decisions about the agent’s conduct. This argument was in considera-
ble tension with the Jeffersonian tenet that suppression of seditious
libel was up to the states.4?

By the time of the Constitution, this principal-agent popular sov-

44 Amar, supra note 33, at 1188 n.254.

45 See, e.g., United States v. Callender, 25 F. Cas. 239 (C.C.D. Va. 1800); Lyon’s Case, 15 F.
Cas. 1183 (C.C.D. Vt. 1798).

46 Walter Berns, Freedom of the Press and the Alien and Sedition Laws: A Reappraisal, 1970
Sup. Cr. Rev. 109.

47 See DOCUMENTS OF AMERICAN HISTORY, supra note 27, at 160 (setting forth the Virginia
Resolutions of December 21, 1798).

48 1 DoCUMENTARY HISTORY, supra note 9, at 223; JOHN TRENCHARD & THoMAS GORDON,
1 CATO’s LETTERS: EssaYs ON LIBERTY, CiviL AND RELIGIOUS, AND OTHER IMPORTANT SUB-
JECTs 96-103, 249-50, 253 (De Capo Press 1971) (6th ed. 1755) [hereinafter CATO’s LETTERS];
Curtis, supra note 8; Rabban, Levy on Freedom of Expression, supra note 4, at 823.

49 Letter from Thomas Jefferson to Abigail Adams, in LEONARD W. LEvVY, FREEDOM OF
THE PRESS FROM ZENGER TO JEFFERSON 367 (1966) (stating that: “[w]hile we deny that Con-
gress have a right to control the freedom of the press, we have ever asserted the right of the
States, and their exclusive right, to do so0”). The Jeffersonian tradition often cited in the 1830s
was from Jefferson’s public and broad statements in favor of freedom of opinion, not his states’
rights qualifications to those statements. “If there be any among us who would wish to dissolve
this Union or change its republican form,” Jefferson wrote in a passage from his first inaugural
often cited in the 1830s, “let them stand undisturbed as monuments to the safety with which
error of opinion may be tolerated where reason is left free to combat it.” THOMAS JEFFERSON,
WRITINGS, supra note 31, at 493,
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ereignty rhetoric was used by both sides in the political debate.5° In
stark contrast to the Madisonian argument, supporters of the Sedition
Act cited Blackstone, an exponent of parliamentary sovereignty, for
the proposition that freedom of the press was limited to protection
against censorship before publication and did not prevent punishment
after publication.>!

Public reaction (or at least Jefferson’s election) doomed the Sedi-
tion Act. After Jefferson was narrowly elected President, the act ex-
pired, and Jefferson pardoned those convicted under it. For the
nation at that time and later during the controversy over abolition
publications in the 1830s, the Sedition Act was a defining constitu-
tional moment.52 The history of the Sedition Act shaped the debate
on free speech in the 1830s at the height of Northern and Southern
demands for suppression of abolitionist expression. But if the Sedi-
tion Act was the story, what was its moral? Was it that no government
had power to suppress speech about public men and public measures?
Or was it simply that the federal government lacked such power?

B. The 1830s

In Barron v. Baltimore,>? in 1833, the Supreme Court ruled that
guarantees of the Bill of Rights did not limit the states. Had the fram-
ers intended such a result, Chief Justice Marshall said, they would
have used the “no state shall” words before the general prohibitions.>*
So it seemed the security of the rights of American citizens had a two-
fold aspect. They were protected against federal action by the Federal
Bill of Rights; but, to the extent they were protected against state ac-
tion, it was by state constitutions and bills of rights. By the time Chief
Justice Marshall wrote in 1833, the right to criticize slavery had suf-
fered serious erosion in the South.

By the 1830s, the tide of history seemed to be running against
slavery. By 1804, Northern states had either abolished slavery or
adopted programs of gradual emancipation. In Haiti, black revolu-
tionaries had abolished slavery by force. In 1813 and 1814, Argentina
and Columbia abolished slavery. Chile followed in 1823, Central
America in 1824, Mexico in 1829, and Bolivia in 1831. By the autumn

50 See, e.g., THE FEDERALIST NoO. 78, at 395 (Alexander Hamilton) (Bantam Books ed.,
1982). For background, see CATO’s LETTERS, supra note 48, at 96-103, 249-50, 253; Curtis, supra
note 8, at 367-68; Rabban, Levy on Freedom of Expression, supra note 4, at 823.

51 4 WiLL1aM BLACKSTONE, COMMENTARIES ON THE Laws oF ENGLAND 151-52 (University
of Chicago Press 1979) (1st ed. 1769). For scholarly discussions of the Sedition Act, see gener-
ally, Anderson, supra note 4; LEvy, supra note 4; Mayton, supra note 4; Rabban, supra note 4;
Smith, supra note 4.

52 For historical analysis of constitutional law, see generally, BRUCE ACKERMAN, WE THE
PeorLE (1991).

53 Barron v. Baltimore, 32 U.S. (7 Pet.) 243 (1833).

54 Id. at 248.
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of 1833, news reached the United States that Britain had abolished
slavery in the West Indies.>S In the crisis of 1859-60, a Southern con-
gressman compared the institution of slavery to sand castles and sug-
gested slavery needed to be moved out of the Union to protect it from
the inexorable tide of antislavery sentiment.56 Similar, though less
desperate, feelings of insecurity seized parts of the Southern elite in
the 1830s.

The insecurity was heightened by rumors of slave uprisings, and
news of real incitements, plots, and rebellions. Denmark Vesey, after
allegedly reading newspaper stories of Northern congressmen urging
abolition during the Missouri controversy, plotted a slave insurrection
in Charleston, South Carolina in 1822.57 In 1829, David Walker, a free
Negro, sent pamphlets south urging a slave rebellion. The authorities
discovered some of Walker’s pamphlets in the port city of Wilmington,
North Carolina, and elsewhere in the South.58 In 1831, William Lloyd
Garrison launched the Liberator, a paper filled with harsh denuncia-
tion of slavery and slaveholders.>® Some Southern papers began to
inform their readers of what the Liberator was saying. In 1831, Nat
Turner led a slave revolt in Virginia, killing sixty whites before his
rebellion was suppressed.®¢ Governor Floyd of Virginia attributed
Nat Turner’s rebellion to abolitionist papers.5!

The revolt produced panic in Virginia and throughout the South.
Proposals to rid Virginia of slavery by gradual emancipation were de-
bated in the Virginia legislature, reported in the press, and narrowly
defeated. Opponents of slavery in Virginia had suggested that slavery
was a public nuisance, that owners of slaves were like receivers of sto-
len goods and therefore not entitled to compensation, and that slavery
violated basic rights.52 Opponents of the plan to rid Virginia of slav-
ery not only defended the slave system but also suggested that dissent

55 LeoNARD L. RicHARDS, THE LIFE AND TIMES OF CONGRESSMAN JOHN QUINCY ADAMS
90-91 (1986) [hereinafter RICHARDS, JOHN QUINCY ADAMS].

56 Cong. GLOBE, 36th Cong,, 1st Sess. 285 (1859) (Rep. Pryor).

57 FREEHLING, ROAD TO DISUNION, supra note 28, at 79.

58 CLeMENT EATON, THE FREEDOM OF THOUGHT STRUGGLE IN THE OLp SoutH 89-117
(1964).

39 Id.

60 Id. at 92.

61 W. SHERMAN SAVAGE, THE CONTROVERSY OVER THE DISTRIBUTION OF ABOLITION
LiterATURE 1830-1860, at 3-4 (photo. reprint 1968) (1938).

62 CHARLES J. FAULKNER (OF BERKELEY), SPEECH IN THE HOUSE OF DELEGATES OF ViR-
GINIA ON THE POLICY OF THE STATE WITH ReESPECT TO HER SLAVE PoPuLATION 9, 14 (Jan. 20,
1832) (transcript on file with the author); Joun A. CHANDLER (OF NORFOLK COUNTY), SPEECH
IN THE HoOUSE OF DELEGATES OF VIRGINIA ON THE POLICY OF THE STATE WITH RESPECT TO
HEer Srave PorurLaTion 6-7 (Jan, 17, 1832) (transcript on file with the author); THOMAS J.
RANDOLPH (OF ALBEMARLE), SPEECH IN THE HOUSE OF DELEGATES OF VIRGINIA ON ABROLI-
TION OF SLAVERY 7 (Jan. 16, 1832) (transcript on file with the author). Generally, these items
can be found in SLAVERY SOURCE MATERIAL AND CriTicAL LITERATURE (Lost Cause Press
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on the issue was illegitimate and that press accounts of the debates
could cause slave revolts.s3

Faced with these developments, Southern legislatures began to
construct a legal Maginot Line to quarantine themselves against aboli-
tionist ideas. In 1830, for example, North Carolina prohibited dissem-
ination of publications that tended to produce slave revolt or
dissension.%* Since free blacks on ships were a suspected source of
“incendiary” publications, North Carolina, like South Carolina and
some other Southern states, provided for temporary imprisonment of
free black sailors who came into Southern ports.5> A case concerning
the constitutionality of a Negro Seaman Act came before Justice Mar-
shall on circuit, but he avoided deciding the main issue. He wrote that
he was not fond of butting his head against a stone wall in sport.s6
The decision in Barror meant the Chief Justice could avoid butting his
head against another part of the Southern stone wall.

The state of North Carolina also made it a crime to teach slaves
to read.” If the dreaded propaganda made it past the quarantine, at
least blacks could be vaccinated against infection by enforced illiter-
acy. Other Southern states passed similar laws. Most were in place at
the time of the controversy over abolitionist literature in 1835-36.68

Meanwhile in 1833, abolitionists began to organize societies, in-
cluding a national one, and to engage in a publicity campaign aimed at
ending slavery. They proclaimed their sentiments to the world: slav-
ery was a sin and slaveholders should immediately renounce it. Still,
the American Anti-Slavery Society recognized that states had control
over slavery within their boundaries. The Society admitted that Con-
gress had no power to abolish slavery in the slave states. The aboli-
tionists believed, however, that Congress did have power to prohibit
slavery in the District of Columbia and in the national territories, and
they suggested Congress should exercise that power to ban slavery in
those places. The Society thought Congress should also ban the inter-

1971) and in COLLECTION OF ANTISLAVERY PROPAGANDA IN OBERLIN COLLEGE LIBRARY
(Lost Cause Press, microfiche reprint 1964).

63 See, e.g., The Letter of Appomattox to the People of Virginia 18 (1832), in SLAVERY
SOURCE MATERIAL AND CRITICAL LITERATURE (Lost Cause Press 1971).

64 Act to Prevent Circulation of Seditious Publications, ch. 5, 1830 N.C. Sess. Laws 10 (codi-
fied at 1837 N.C. REv. StTAT. ch. 34, § 517).

65 Acts Passed by the General Assembly of North Carolina, ch. 30, 1831 N.C. Sess. Laws 29.

66 CuaRLEs WARREN, 1 THE SUPREME CoOURT IN UNITED STATES HisTORY 1789-1835, at
626 (1926). But see Justice Johnson’s more active approach to the problem in Elkison v. Delies-
seline, 8 F. Cas. 493 (C.C.D.S.C. 1823). See Paul Finkelman, States Rights North and South in
Antebellum America, in AN UNCERTAIN TRADITION, CONSTITUTIONALISM AND THE HISTORY OF
THE SouTtH (Kermit Hall & James W, Ely, Jr. eds., 1989).

67 Act to Prevent Circulation of Seditious Publications, ch. 5, 1830 N.C. Sess. Laws 10.

68 See, e.g., id.; An Act to Suppress the Circulation of Incendiary Publications, ch. 66, 1836
Va. Acts 44, 45; see also 2 KENT’s COMMENTARIES, supra note 2, at 253-54; Southern Assertions
Compared with Southern Evidence, EVENING Post (NY), Nov. 19, 1835, at 2.

798

HeinOnline-- 89 Nw. U. L. Rev. 798 1994-1995



89:785 (1995) ATTEMPTS TO SUPPRESS ANTISLAVERY

state slave trade. Finally, the Society renounced the use of violence by
its members or by the slaves.?

In these respects, the practical and political aspects of the Ameri-
can Anti-Slavery Society’s program clearly resemble the platform that
the Republican Party would adopt twenty-six years later. The Repub-
lican platform of 1860 also recognized the legal right of Southern
states to control their “domestic institutions,” but it favored a ban on
slavery in the territories.’® Republicans also hoped that free speech
would spell the end of Southern slavery.

In addition to its attack on slavery in federal territories, the
American Anti-Slavery Society also advocated immediate and uncom-
pensated emancipation and incorporation of the newly freed slaves
into American society as citizens, though there was some equivocation
on the last point.7? In this respect, its position was not reached by the
Republican Party until after the revolutionary experience of the Civil
War and the passage of the Thirteenth, Fourteenth, and Fifteenth
Amendments. '

There was less to immediate emancipation than met the eye, how-
ever. Abolitionists sought to persuade Americans and slaveholders
that slavery was a sin; they argued that slaveholders should voluntarily
and immediately relinquish their slaves, just as other sins should be
immediately abjured. Abolitionists expected change through change
in public opinion. Eventually, as Southerners were persuaded, slavery
would be abolished by individual action or, perhaps, by state legisla-
tion. Abolitionist leaders were influenced by the great religious awak-
ening of their time, and they used similar techniques to seek converts
from the sin of slavery.’? Abolitionist denunciations were blunt and
often bitter—slaveowners were wilful sinners: “[E]very American citi-
zen, who retains a human being in involuntary bondage as his prop-
erty, is, (according to scripture) a manstealer . . . .”73

In 1860, with the election of a Republican president who was
committed to containment of slavery and who hoped for its ultimate
extinction, the South seceded. Leaders of the secessionist movement
announced that they were threatened by abolition. The similarity of

69 Declaration of the Anti-Slavery Convention, U.S. TELEGRAPH, Dec. 21, 1833, at 69.

70 NATIONAL PARTY PLATFORMS 1840-1964, at 32 (Kirk Porter & Donald Johnson eds.,
1956).

71 For an example of equivocation, see Letter of J.A. Thome & J.W. Alford to Theodore
Weld (Feb. 9, 1836), in 1 LETTERS OF THEODORE DWIGHT WELD, ANGELINA GRIMKE, AND
SarAH GRMKE 257 (Gilbert H. Bamnes & Dwight L. Dumond eds., 1965) [hereinafter 1 WELD-
GRIMKE LETTERS].

72 GuserT H, BARNES, THE ANTISLAVERY IMPULSE 1830-1844, at 3-28, 100-08 (1933);
CHARLES S. SYDNOR, THE DEVELOPMENT OF SOUTHERN SECTIONALISM 1819-1848, at 238-42
(1962).

73 Declaration of the Antislavery Convention, U.S. TELEGRAPH, Dec. 21, 1833, at 69.

799

HeinOnline-- 89 Nw. U. L. Rev. 799 1994-1995



NORTHWESTERN UNIVERSITY LAW REVIEW

some practical aspects of the abolitionist and Republican programs
helps explain why the secessionist leaders thought this was so.

Abolitionists sent paid agents throughout the North to prosely-
tize the new antislavery gospel; took advantage of cheap printing and
the wealth of their supporters to flood the country with abolition liter-
ature; and finally, aimed their efforts not just at men, but at women
and children. As a result, their opponents found them sinister and
threatening.’# The abolitionists were tireless organizers. Starting with
a few societies in the early 1830s, they had increased to 1006 by 1837.75
In 1835, they engaged in a mass mailing (sending abolition literature
south), conducted a petition campaign (sending massive petitions to
Congress to abolish slavery in the District of Columbia), held public
meetings, and organized new antislavery societies. In response, their
critics called for suppressing abolition thereby raising questions about
the meaning of free speech, free press, and freedom to petition.

When the American Anti-Slavery Society announced its goal of
immediate abolition, the conventional national wisdom was that slav-
ery was an evil, one imposed by the legacy of the past, and one that
was so difficult to change that little could be done. Those who op-
posed both slavery and the abolitionists often suggested leaving re-
form of the slave system to providence.’¢ Moderate reformist efforts
were channeled into the American Colonization Society. It proposed
to colonize free blacks in Africa or in some equally distant location.
But the growth of the slave population far exceeded the number of
free blacks colonized, as the abolitionists demonstrated.”” Indeed, ab-
olitionists charged that the South used colonization as a scheme to
strengthen slavery by ridding the South of its “anomalous” free black
population.”®

Formation of antislavery societies in the North and calls for im-
mediate abolition produced a harsh and violent reaction in the North
as well as in the South. Indeed, anti-abolition incidents were probably
more numerous in the North than in the South because the North was
where the abolitionists usually were located. From 1833-37, mobs or-
ganized to prevent or disrupt abolitionist meetings in Utica, New
York, in Boston, Massachusetts, and throughout the North. In Octo-

74 See, e.g., LEONARD L. RICHARDS, “GENTLEMEN OF PROPERTY AND STANDING™ ANTI-
ABOLITION MOBS IN JACKSONIAN AMERICA 47-49, 55-59 (1970) [hereinafter GENTLEMEN OF
PROPERTY AND STANDING].

75 Id. at 158-59.

76 Cong. GLOBE 24th Cong., st Sess. 93 (1836) (setting forth the remarks of Representative
Bouldin urging afl, North and South, to “leave this subject—too mysterious, deep, and danger-
ous for man’s management, (or that of woman either)—to the operation of . . . the providence of
God”).

77 WiLLiaM JAY, MISCELLANEOUS WRITINGS ON SLAVERY 12-13, 124 (1968) [hereinafter
JAY, WRITINGS ON SLAVERY].

78 Id.
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ber 1835, William Lloyd Garrison was captured by a mob that invaded
an abolitionist meeting; the mob led him around the streets of Boston
with a rope around his neck.” In 1834, a mob broke into the home of
Lewis Tappan, a leader and financial angel of the abolitionists, and
destroyed his belongings.80 Tappan wrote that he would leave his de-
spoiled house throughout the summer as a silent monument to the
corrupting effect of slavery on the American Republic.8!

The Boston Atlas blamed Boston violence on the provocative po-
sition taken by the abolitionists. It branded “free discussion on the
subject of slavery” as “the mischief . . . in a nut shell,” and hoped that
new efforts by abolitionists to renew excitement on the subject of slav-
ery would be met with “universal scorn and indignation, that they may
be indicted before the Grand Jury as PUBLIC NUISANCES, and if
t[h]is fail, that they may be provided at the public expense with a
wholesome . . . coat of Tar and Feathers.”82 Mobs organized to sup-
press abolitionist expression were typically led by community leaders,
by “gentlemen of property and standing.”33 Anti-abolition furor
reached a climax in 1835, as the presidential election approached.?4
The American Anti-Slavery Society had sent antislavery publications
to the South in the mails, a new technique in its antislavery proselytiz-
ing. The South responded furiously. In July 1835, a mob in Charles-
ton, South Carolina entered the post office, removed abolition
literature and publicly burned it.85 Southern states already had laws
against publications tending to cause rebellion or resistance among
slaves, and Southern leaders interpreted the abolitionist literature as a
violation of their statutes. Southern governors and state legislatures
demanded that the North suppress abolitionists in the North and stop
their “interference” with the South’s peculiar institution.8

These events came at a sensitive time for the then dominant na-
tional Democratic Party. Andrew Jackson’s Presidency was drawing
to a close, and Martin Van Buren of New York was his hand-picked
successor. The slavery issue threatened to disrupt the national Demo-
cratic coalition by driving a wedge between its Northern and Southern
Wings. Martin Van Buren, the first Northern candidate of Jefferson’s

79 GENTLEMEN OF PROPERTY AND STANDING, supra note 74, at 64; NYE, supra note 4, at 161-
62.

80 Mob in New York—Slavery, U.S. TELEGRAPH, June 14, 1834, at 817.

81 Letter from Lewis Tappan to Theodore Weld (July 10, 1834), in 1 WELD-GRIMKE LET-
TERS, supra note 71, at 155.

82 Anti Slavery Riots, U.S. TELEGRAPH, July 24, 1834, at 853.

83 See GENTLEMEN OF PROPERTY AND STANDING, supra note 74, at 131-54; NYE, supra note
4, at 194,

84 GENTLEMEN OF PROPERTY AND STANDING, supra note 74, at 15.

85 Wash. GLOBE, Aug. 6, 1835, at 3.

86 The Richmond Meeting—Southern Pretensions, Evening Post (NY), Aug. 17, 1835, at 3;
WasH. GLogg, Oct. 5, 1835, at 3; Governor Swain, NiLES’ WKLY. REG., Dec. 5, 1835, at 228.
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party, particularly needed to reassure his Southern supporters.8” The
Van Buren press accused Southern pro-slavery “Nullifiers” and
Northern Whigs of exacerbating the issue in order to disrupt the Dem-
ocratic North-South coalition and to throw the election into the
House of Representatives.8® They also accused Southern “nullifiers”
of acting in implicit concert with abolitionists to agitate the slavery
issue in order to produce a united Southern party. This in turn would
lead to disunion and civil war.?? In this context the nation debated
sensitive issues of the meaning and limits of free speech, free press,
and the right to petition.

III. THE Issues oF 1835-37: THE PosT, PETITIONS, AND POLITICAL
LIBERTY OF SPEECH AND PRESS

A. The Case for Suppression

Advocates of suppression made two basic points to justify outlaw-
ing abolition societies and publications. First, abolition threatened to
ignite slave rebellion in the South. Second, it threatened the survival
of the Union. Closely tied to both concerns was a view of the consti-
tutional compact that made abolitionism illegitimate.

In 1831, Governor Floyd of Virginia, then a supporter of a grad-
ual plan to rid Virginia of slavery, attributed the Nat Turner slave re-
volt to abolitionist agitation reaching slaves through free Negroes and
malign whites.®0 In 1831, the Governor of North Carolina accused
reckless Northerners of spreading sedition among the slaves and
claimed that free blacks transmitted the message.? In 1831, a Ra-
leigh, North Carolina grand jury indicted the publisher of the Massa-
chusetts-based Liberator for circulating the newspaper in Wake
County.??

Of course, to incite slave rebellions abolition publications had to
reach the South. In the summer of 1835, abolitionists were mailing
their publications to the South in large quantities. Though they sent
most to the Southern elite, by 1835 the assumption that abolitionist
publications would lead to slave rebellions seemed so obvious to many
Northerners and Southerners that it needed no demonstration. Chan-

87 Mr. Van Buren—No Abolitionist, WasH. GLOBE, Mar. 19, 1836, at 2.

88 The Slave Question, WAsH. GLOBE, Aug. 1, 1835, at 2; WasH. GLOBE, FROM THE ALBANY
ARGUS, Aug. 14, 1835, at 3; N.Y. Posr, Feb. 10, 1835 at 3.

89 The Geographical Party, WasH. GLOBE, Aug. 2, 1836, at 2.

90 W, SHERMAN SAVAGE, THE CONTROVERSY OVER THE DISTRIBUTION OF ABOLITION
LiTERATURE 1830-1860, at 3-4 (1968).

91 JOURNALS OF THE SENATE AND HOUSE OF COMMONS OF THE GENERAL ASSEMBLY OF
THE STATE OF NORTH CAROLINA 1830-31, at 161; CLEMENT EATON, THE FREEDOM OF
THOUGHT STRUGGLE IN THE OLD SouTH 124 (Harper & Row 1964) (1940).

92 1 Henry WiLsoN, THE Rise AND FALL oF THE SLAVE POWER IN AMERICA 186 (Negro
University Press 1969) (1872) [hereinafter 1 WiLsoN, SLAVE POWER].
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cellor Kent said that the “great principle of self-preservation doubtless
demands, on the part of the white population dwelling in the midst of
such combustible materials, unceasing vigilance and firmness.”93
The abolitionist postal campaign of 1835 was greeted by howls of
outrage from the South and by anti-abolition protest meetings
throughout the North. On the issue of slave revolts, an anti-abolition
mass meeting in Portland, Maine was typical. Its resolutions insisted
that abolitionist agitation would excite the passion of slaves against
their masters, produce slave discontent, and produce discontent
among free blacks. As a result, abolitionist agitation was preparing
the way for the horrors of servile insurrection.?¢ Harrison Gray Otis,
former Federalist and leading citizen of Boston, warned against “im-
mense numbers of books, pamphlets, tracts, and newspapers of the
most inflammatory character.”®> Some contained pictures and all fea-
tured harsh strictures against slave owners. Otis said the message
would reach the slaves: although few slaves could read, all slaves could
understand the pictures.?¢ Even John Quincy Adams, soon to be seen
by Southerners as an antislavery congressman, saw the abolitionists as
“making every possible exertion to kindle the flame of insurrection
among the slaves.”7
Only rarely did the opponents of abolition explain in detail why

the abolitionists of the American Anti-Slavery Society—who dis-
avowed violence, sent their publications to leading Southerners, and
never explicitly advocated slave resistance or revolt—were nonethe-
less threatening slave revolts. Critics insisted that, whoever their im-
mediate audience, the publication would eventually reach slaves and
free blacks. Writing to the New York Post, a citizen who signed his
letter “Plain Truth,” in a rare departure from standard denunciations,
actually cited Human Rights, an abolition publication, for the proposi-
tions that laws sustaining the right of slavery were null and void in the
sight of God, that man could not hold property in man, and that slav-
ery was a crime. To Plain Truth the conclusion from such sentiments
was obvious:

The unavoidable consequences of their sentiments is to stir up discon-

tent, hatred, and sedition among the slaves. Interpreted into monitory

language, they would read thus, Slaves! you are an injured race—plun-

dered of your unalienable rights by wicked men, who falsely claim a

property in you, and who are guilty of a deliberate plot, under the form

of law, against your lives and happiness. Their treatment absolves you

93 2 Kent's COMMENTARIES, supra note 2, at 254.
94 WasH. GLOBE, Aug. 24, 1835, at 2.
:: Speech of Harrison Gray Otis, NILES’ WKLY. REG., Sept. 5, 1835, at 11.
Id
97 See 9 Jorn QuiNcY ADAMS, MEMOIRS OF JoHN QuUNICY Apams 254 (Phila. Pa., J.B.
Lippincott & Co. ed., 1877) [hereinafter ApAamMs, MEMOIRS]; see also RICHARDS, JoHN QuINCY
ADawmS, supra note 55, at 111.
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from all the ties of humanity—desertion, fire, robbery and massacre are

not crimes in you; therefore we “exhort you to a quiet and peaceful de-

meanour.” It is hard to believe the sincerity of such advice.98

The more sophisticated critics recognized that abolitionists were
not sending their publications to slaves since slaves could not read, but
the critics insisted that wide circulation meant that the publications
would fall into the hands of literate free negroes or of malevolent
white men or women inclined to pass abolitionist ideas on to slaves.®®
Logically applied, as it never entirely was, the argument reduced the
free population to reading only ideas acceptable for circulation among
slaves. One notable result was that discussion of the legitimacy of
slavery itself became illegitimate in the South. Virginia newspapers
had published the state legislative debates on abolition. Soon much of
the South treated publication of the debates as unacceptable. For ex-
ample, an 1836 Virginia statute criminalized statements similar to
those its legislators had expressed in the Virginia debate over
slavery.100
The danger of slave revolts was not the main argument for sup-

pression. The Cassandras of the North warned of desolation if the
wooden horse of antislavery agitation was allowed within the citadel
of political dialogue. Abolition would become a political issue; polit-
ical parties would become sectional; and when the antislavery party
achieved a majority, the result would be disunion and civil war.10? To
Harrison Gray Otis of Boston and countless others, this was a “still
stronger” objection to abolition.192 “The work of destruction is more
than commenced,” warned the Boston Atlas in 1834. “The train is
laid, and a single spark may blow our Constitution into atoms, and
scatter its blackened fragments to the winds. Unless measures are
adopted to meet and repel the efforts of the abolitionists, this country
is inevitably doomed to be theatre of a civil . . . war.”103 But if slave
revolts and civil war were the consequence of agitation for abolition,
what was the remedy? If the remedy was to suppress abolition ex-
pression, what theory justified suppression?

B. Types of Suppression

Abolitionists organized associations; they held public meetings
seeking new societies and converts to abolition; they printed and pub-
lished a vast number of books, periodicals, and pamphlets; and they

98 To the Editors of the Evening Post, EVENING PosT (NY), Sept. 10, 1835, at 2.
99 Jd.
100 See sources cited supra note 68; see also WiLL1AM FREEHLING, PRELUDE To CIviL WAR:
THE NULLIFICATION CONTROVERSY IN SoUTH CAROLINA 1816-36, at 333-39 (1966).
101 Speech of Harrison Gray Otis, NILES’ WKLY. REG., Sept. 5, 1835, at 21.
102 y4.
103 The Slave Question, U.S. TELEGRAPH, June 22, 1834, at 843.
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mailed some of their publications to the slaveholding states. Most of
their activities were directed to converting the people of the North.
But some, like their great 1835 mass mailing, were directed to reach-
ing people in the South.

1. Northern Approval of the Southern Quarantine.—The danger
of slave revolts implicated only activities that reached the South. As
to their activities in the South, abolitionists faced broad condemna-
tion, North as well as South. Except for the abolitionists themselves
and a few others, Northerners and Southerners alike castigated their
attempts to proselytize against slavery in the South. Southern leaders
insisted that in the South there was no dissent on the need to suppress
the inflammatory publications of the abolitionists. 04

As many contemporaries saw it, disseminating abolition literature
in the South was simply a crime. Even before the abolitionist postal
campaign of 1835, legislation was in place that could be used to sup-
press abolitionist expression in most Southern states. In 1830, North
Carolina, like other Southern states, passed a law punishing dissemi-
nators of publications with a “tendency” to excite insurrection or
resistance among slaves or free blacks.105 Alabama’s statute provided
the death penalty for any person who distributed or published “any
seditious papers . . . tending to produce conspiracy or insurrection . . .
among the slaves or colored population.”% In 1836, after the postal
campaign, Virginia passed a statute providing for imprisonment of any
antislavery society member who entered the state and advocated abo-
lition or maintained that masters had no property in their slaves. The
statute also banned circulating books with the intent of “persuading
persons of colour within this commonwealth . . . to rebel or denying
the master the right of property in their slaves and inculcating the
duty of resistance to such right.”107

Many Southerners read their acts to reach the activities of the
abolitionists. The Governor of Alabama and a grand jury at Tusca-
loosa, Alabama interpreted the Alabama act to outlaw a statement in
The Emancipator that “God commands, and all nature cries out, that
man should not be held as property. The system of making men prop-
erty, has plunged 2,250,000 of our fellow countrymen into the deepest
physical and moral degradation, and they are every moment sinking

104 Southern Sentiment, WasH, GLOBE, Sept. 26, 1835, at 2.

105 Act to Prevent the Circulation of Seditious Publications, ch. 5, 1830 N.C. Sess. Laws 10
(codified at 1837 N.C. Rev. STAT. ch. 34, § 17).

106 Acts PASSED AT THE THIRTEENTH ANNUAL SESSION OF THE GENERAL ASSEMBLY OF THE
STATE OF ALABAMA, BEGUN AND HELD IN THE TOWN OF TUSCALOOSA, ON THE THIRD MON-
DAY IN NOVEMBER, ONE THOUSAND EIGHT-HUNDRED AND THIRTY-ONE 116-17 (Tuscaloosa,
Ala. 1832).

107 An Act to Suppress Incendiary Publication, 1836 Va. Acts 44, 45.
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deeper.”108 On the basis of those words, the Tuscaloosa, Alabama
grand jury indicted the New York publisher of The Emancipator, and
the Governor of Alabama requested his extradition.

Southern leaders insisted on banning antislavery discussion. Of-
fenses against the rule of silence might be punished by law or by pri-
vate action. A South Carolina newspaper insisted that slavery “shall
not be open to discussion.” The moment an individual “attempts to
lecture us upon [the] evils and immorality” of slavery, the paper said,
“IN THE SAME MOMENT HIS TONGUE SHALL BE CUT OUT
AND CAST UPON THE DUNGHILL.”1%® A Charleston, South
Carolina meeting called to protest the abolitionists’ postal campaign
did not defend slavery in its resolutions. This reticence, the meeting
explained, came not from any inability to defend the institution, but
rather from “a deep conviction of the fixed resolutions of the people
of this state, to permit no discussion within her limits of RIGHTS,
which she deems inherent.”110 Southern governors and legislatures
echoed the demand that antislavery discussion must cease, in the
North as well as in the South.11!

Support for, or at least tolerance of, Southern laws that punished
abolitionist expression in the South was, at first, quite common in the
North. In August of 1835, a Philadelphia, Pennsylvania mass meeting
strongly protested abolitionist activity aimed at the South: “[W]e re-
gard the dissemination of incendiary publications throughout the
slaveholding States with indignation and horror.” It advocated effi-
cient, “but legal and moderate measures” to suppress this “evil.”112

The broad national consensus on the right of Southern states to
suppress abolitionist expression was based on an understanding of the
Constitution by which states retained substantial sovereignty. The
Constitution reserved slavery to the states. It recognized and pro-
tected slavery by constitutional provisions such as the Fugitive Slave
.Clause and the Three-Fifths Clause. Amos Kendall, President Jack-
son’s Postmaster General, said that as to slavery, the states were “as
independent of each other as they were before the Constitution was
formed.”113 The slave states could “fence and protect their interest in
slaves by such laws and regulations as, in their sovereign will, they
may deem expedient.”114 To insure the safety of their people, Kendall
said, Southern states had exercised their reserved rights by “prohibit-

108 [ egislature of New York: Requisition of the Governour of Alabama, EVENING PosT (NY),
Jan. 11, 1836, at 2 (reprinting Alabama indictment and requisition of the Governor of Alabama
for extradition). .

109 Incendiaries, NILES’ WKLY. REG., Oct. 3, 1835, at 65.

110 Important Public Meeting, NILES' WKLY, REG., Aug. 22, 1835, at 446.

111 See infra notes 282-91 and accompanying text.

112 Town Meeting in Philadelphia, WasH. GLOBE, Aug. 29, 1835, at 2.

113 Report of the Postmaster General, ConG. GLOBE, 24th Cong., 1st Sess. App. 9 (1835).

114 14
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ing, under heavy penalties, the printing or circulation of papers” like
those the abolitionists had sent to the South.125 “It has never been
alleged,” Kendall continued, “that these laws are incompatible with
the Constitution and laws of the United States.” Nor could there be
such a claim, because it was a subject over which the United States
“cannot rightfully assume any control.”*1é The provision of Article
IV, Section 2 that the “Citizens of each State shall be entitled to all
Privileges and Immunities of Citizens of the several States” was,
Kendall insisted, of no aid to abolitionists. It simply gave them the
same right to advocate abolition that citizens of the Southern state
enjoyed—none.117

Kendall was Postmaster General in a Democratic administration
determined to conciliate the South. On this point, however, his views
were shared by most mainstream politicians, regardless of party or
section.1® Accepting the premise of state sovereignty, the conclusion
was inevitable. As Kendall and many others saw it, by attempting to
spread abolition in the South, abolitionists were violating or circum-
venting valid state laws. According to most Northern opinion leaders
and politicians, Southerners were perfectly within their rights in sup-
pressing abolition in the South.

2. Northern Action with Reference to Abolition: Efforts at Per-
suasion.—As the issue moved from Southern laws suppressing aboli-
tion in the South to suppressing abolition in the North, broad support
for suppression fractured. National or Northern actions or laws to
suppress abolitionist activities in the North itself might be sought sim-
ply by mobilizing public disapproval of abolitionists, by physical and
extralegal actions designed to suppress abolitionist agitation, or by na-
tional or Northern laws. Alternatives were not always clearly sepa-
rated in the uproar and mass public meetings that followed the
abolitionist postal campaign of 1835. When in the 1830s Northern op-
ponents of abolition repeatedly expressed faith in the power of “pub-

115 y4.

116 J4.

117 Id. The later Fourteenth Amendment referred to “privileges or immunities” that no state
shall abridge. Many Republicans had interpreted Article IV, § 2 privileges and immunities to
include fundamental rights and a guarantee of equality. MicHAEL KeEnT CURTis, NO STATE
SHALL ABRIDGE: THE FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 216 (1986). In
addition to the equality provisions of the Equal Protection Clause, the Fourteenth Amendment
privileges or immunities provision could include an equality component as well as protection for
fundamental rights. Akil R. Amar, The Bill of Rights and the Fourteenth Amendment, 101 YALE
L.J. 1193, 1231 n.174 (1992).

118 See, e.g., Conc. GLOBE, 24th Cong,, 1st Sess. 1108 (1836) (Sen. Davxs) CoNG. GLOBE,
24th Cong,., 1st Sess. 1728 (1836) (Sen. Henry Clay).
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lic opinion,”’? it was sometimes unclear exactly how-—violently or
peacefully—that “public opinion” was to be expressed.

Many seemed to believe that abolition could be neutralized by
organized public expressions of disapproval (which would presumably
lead abolitionists to repent), or at least that public condemnation
would so isolate them as to render them powerless. This course was
the least coercive and the most consistent with libertarian ideas of free
speech. Still, to the extent that abolitionists were branded as criminals
and traitors, as they often were, speech denouncing them might lead
to lawless conduct aimed at their suppression.

Often “public opinion” on the subject was manufactured and ex-
pressed by mass meetings that passed resolutions in most Northern
cities. These in turn were reprinted virtually verbatim in much of the
press.’20 The pro-Van Buren papers were particularly assiduous in
publishing such items in a transparent effort to hold the South for the
first Northern nominee of the Democratic Republicans. A resolution
approved by a Philadelphia, Pennsylvania mass meeting viewed the
actions of the abolitionists “in organizing societies, maintaining
agents, and disseminating publications intended to operate upon the
institutions of the South, as unwise, dangerous, and deserving em-
phatic reprehension and zealous opposition.”?! That meeting also ex-
pressed “indignation and horror” at the “dangerous and disgraceful”
practice of disseminating “incendiary publications throughout the
slaveholding states.”122

In Albany, New York, the Democratic governor presided over an
anti-abolitionist meeting. He was supported by an all-star cast of poli-
ticians. The meeting resolved that slavery was a subject belonging
“exclusively to the people of each State”; any attempt by those from
other states to interfere with it would “violate the spirit” of the consti-
tutional compact.’?*> The meeting denounced those who attempted to
coerce other states into abolition as “disturbers of the public peace”
and called on abolitionists to prove the purity of their motives by “dis-
continuing a course of conduct, which they cannot now but see must
lead to disorders and crimes of the darkest dye.” Those who “with full
knowledge of their pernicious tendency” persisted in carrying on abo-
litionist discussions were branded as “disloyal to the Union.”124

119 See, e.g., 1 JOURNAL OF THE SENATE OF THE COMMONWEALTH OF PENNSYLVANIA 422, 423
(attacking the report of the New York Joint Legislative Committee) (1835-36). But cf., Great
Meeting, WasH. GLOBE, Sept. 28, 1835, at 2.

120 Anti-Abolition Meeting, WasH. GLOBE, Oct. 3, 1835, at 3; Great Meeting at Bath, Maine,
‘WasH. GLOBE, Sept. 3, 1835, at 2; Great Meeting in the Park, WasH. GLOBE, Sept. 1, 1835, at 2;
Public Meeting, WasH. GLOBE, Sept. 7, 1835, at 2.

121 Town Meeting in Philadelphia, WasH. GLOBE, Aug. 29, 1835, at 2.

122 j4.

123 Meeting of the Citizens of Albany, WasH. GLOBE, Sept. 10, 1835, at 2.
124 4
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Almost every sizable Northern community held anti-abolition
mass meetings in the summer or fall of 1835. These meetings, like the
Democratic and Whig press, typically referred to abolitionists as
“fanatics,” and “incendiaries.”’?> Meanwhile, the major political
factions of the day traded charges that the other was soft on
abolitionism.126

Typically, abolitionists were stigmatized by their critics in the
leading partisan newspapers and not quoted directly.?” To the extent
that abolitionists were heard in the national political debate it was
because wealthy backers and dedicated activists provided their own
channels of communication through pamphlets, periodicals, and
agents who traveled the North in search of converts. Ironically,
Southern nationalists or “nullifiers” disseminated some abolition
statements to show the danger and reality of the abolition threat. Fi-
nally, as the focus shifted from freedom for the slave to the freedom
of Northerners to espouse the cause of the slave, abolitionists’ pro-
nouncements on abolition and freedom of expression got more atten-
tion from at least some segments of the Northern press.128

3. Northern Action Against Abolition: Coercion.—In the early
years of the antislavery crusade, Northern mobs made many efforts to
disperse abolitionists by force. Still, some anti-abolition mass meet-
ings deprecated lawless action, an apparent reference to mob actions
against abolitionists.129

In 1835, New York abolitionists announced an organizational
meeting for a New York antislavery society set in Oneida, New York.
Oneida County Democrats resolved that the meeting of “incendiary
individuals” should not be “permitted to assemble within its corporate
bounds” and demanded that all courtrooms, schools, and churches
should close their doors against “these wicked and deluded men.”130
Initially, the abolitionists obtained permission from the local govern-
ment to meet in a courtroom, but as a result of protests the local gov-
ernment withdrew permission. The abolitionists then assembled in a

125 See supra note 120 and accompanying text; Southern Sentiment, WasH. GLOBE, Sept. 26,
1835, at 2.

126 WasH. GLOBE, Sept. 13, 1836, at 2; The Geographical Party, WasH. GLOBE, Sept. 2, 1836,
at 2,

127 See, e.g., Anti-Abolition Meeting, WasH. GLOBE, Oct. 8, 1835, at 2; Meeting of the Citizens
of Albany, WasH. GLOBE, Sept. 10, 1835, at 2; More of the Incendiaries, WAsH. GLOBE, Oct. 8,
1835, at 2.

128 See, e.g., Protest of the American Anti-Slavery Society, EVENING PosT (NY), Jan. 28, 1836,
at 2.

129 Great Meeting at Bath, Maine, WasH. GLOBE, Sept. 3, 1835, at 2; Great Meeting in the
Park, WasH. GLOBE, Sept. 1, 1835, at 2; Philadelphia Mass Meeting, WasH. GLOBE, Aug, 29,
1835, at 2.

130 See GENTLEMEN OF PROPERTY AND STANDING, supra note 74, at 62.
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local church from which a mob compelled them to withdraw. A mob
invaded the office of a local paper that had supported both Van Buren
and the abolitionists. The mob threw the paper’s type into the
street.’3! Finally, the abolitionist convention was able to re-assemble
at the nearby estate of Gerrit Smith, a wealthy sympathizer.

Leaders of the effort to suppress the abolitionist convention re-
ceived implicit and explicit approval from other political leaders. The
proceedings were reported in the Washington Globe (which had re-
fused to publish the call for the abolition convention) under the chor-
tling headline, ABOLITION MEETING ABOLISHED.!32 The
Globe reported that the “citizens of Utica would not suffer their town
to be disgraced with a meeting meditating treason against the com-
promises of the Constitution.”?33 The Globe reflected the views of the
administration. Indeed, Southern Democratic Party leaders seem to
have asked their Northern counterparts for anti-abolition action. In
August 1835, Secretary of State Forsyth wrote to Vice President Van
Buren, known as the little magician: “Instead of mobbing poor blacks,
a little more mob discipline of the white incendiaries would be whole-
some . ... A portion of the magician’s skill is required in this matter
. . . the sooner you set the imps to work the better.”13¢ The Utica
Observer described the suppression of abolitionists as “peaceful ille-
gality.”135 Abolitionists did not resist physically. The leaders con-
trolled the mob so that it achieved its objective without serious
personal injury. The Globe noted that there had been a simultaneous
disruption of an abolition meeting in Boston.1*¢ In 1836, in Cincin-
nati, Ohio a mob representing leading citizens raided James Birney’s
abolitionist newspaper and threw its press in the river. Destruction of
abolitionist pamphlets and disruption of meetings occurred in Phila-
delphia and elsewhere in the North as well.137

In early 1836, Senator Thomas Hart Benton of Missouri praised
the action of the mobs in subduing abolitionists. As reported in the

131 NiLes’ WkLy. REG., Oct. 31, 1835, at 146,

132 Abolition Meeting Abolished, WasH. GLOBE, Oct. 27, 1835, at 3.

133 4.

134 Abolitionists, WasH. GLOBE, Oct. 26, 1835, at 2; Letter from Secretary of State Forsyth to
Vice President Martin Van Buren (Aug. 5, 1835), in WiLLiam A. BUTLER, A RETROSPECT OF
ForTY YEARS 1825-1865, at 78-79 (1911). The Forsyth letter was discovered by Richard John.
See RiIcHARD R. JOHN, SPREADING THE NEws: THE AMERICAN POSTAL SYSTEM FROM FRANK-
LIN TO MoRsE (forthcoming Harvard Univ. Press 1995)

135 Nies’ WkLy. ReG., Oct. 31, 1835, at 148,

136 Abolitionists, WasH. GLOBE, Oct. 26, 1835, at 2.

137 See generally GENTLEMEN OF PROPERTY AND STANDING, supra note 74, at 69, 93-95 (set-
ting forth how a Philadelphia mob of 1835 seized abolitionist pamphlets and threw them in the
Delaware River); 1 WiLsoN, SLAVE POWER, supra note 92, at 274-98.
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Congressional Globe, his fear that dissolution of the Union had begun
was “quickly dispelled” by
the great body of the people in all the non-slaveholding States . . . .
Their conduct was above all praise . . .. They had chased off the foreign
emissaries, silenced the gabbling tongues of female dupes, and dispersed
the assemblages whether fanatical, visionary, or incendiary . ... They
had acted with a noble spirit. They had exerted a vigor beyond all law.
They had obeyed the enactments not of the statute-book, but of the
heart; and while the spirit was in the heart, he cared nothing for laws
written in a book. He would rely upon that spirit to complete the good
work it had begun—to dry up these societies . . . and put an end to
publications and petitions.138
Senator Silas Wright of New York was equally celebratory of the
work of “public opinion” in suppressing abolition. He recited the de-
tails of the disruption of the Utica Convention. Specifically, Wright
mentioned throwing the types of the pro-abolition paper in the streets,
the refusal of the grand jury to indict those who disrupted the conven-
tion, and the subsequent election of one member of the committee of
twenty-five involved in the disruption to the state senate and election
of another, by the legislature, as attorney general of the state. Senator
Wright “mentioned these facts . . . to show that the determined feeling
of resistance to the dangerous and wicked agitators in the North had
already reached a point above and beyond the law.”139
Closing public and private places to abolitionists and using mobs
to disperse them when they were able to gather were two parts of a
systematic effort designed to eliminate abolition from public debate.
Alvan Stewart, the New York antislavery lawyer, put it this way:
Anti-abolitionists at the North say they believe in free discussion, in the
abstract, and will not allow it to be drawn into question; but this means,
as we find it interpreted and translated in the dictionary of daily experi-
ence, that each man may discuss slavery, or any thing else, in the silent
chambers of his own heart, but must not discuss it in public, as it may
then provoke a syllogism of feathers, or a deduction of rar. An aboli-
tionist may have the abstract right of discussion, but it must be discon-
nected with time, or place, if a majority of his neighbors differ with him
there is no place where or time when he may discuss. This abstract dis-
cussion requires an abstract place, and abstract time . . . the solitude of
the wilderness, or loneliness of the ocean . . . 140
‘While some Senators celebrated conduct above the law, a number
of other citizens were less sanguine. Many public meetings called to

138 CoNg. GLOBE, 24th Cong,, 1st Sess. 78 (1836).

139 Id. at 121.

140 Alvan Stewart, Speech before the New York Antislavery Convention held at Utica on
October 21, 1835, and before the New York Antislavery State Society Held at Petersboro on
QOctober 22, 1835, in PROCEEDINGS OF THE NEW YORK ANTI-SLAVERY CONVENTION AT UTICA
OcroBER 21, AND NEW YORK ANTI-SLAVERY STATE SocCiETY HELD AT PETERSBORO, OCTO-
BER 22, 1835, at 4-5 (1835).
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