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INTRODUCTION

This article compares and examines the existing legal frameworks
governing athletic eligibility rules and dispute resolution processes for

Olympic, professional, college, and high school sports from both private and

public law perspectives.

At all levels of sports competition, monolithic sports leagues and

governing bodies1 establish eligibility requirements and conditions that

must be satisfied for an individual to participate. Most governing bodies

have broad, exclusive authority to regulate a single sport or group of sports

on an international, national, or statewide basis, which provides the

corresponding power to exclude or limit athletic participation

opportunities. In some instances, unilaterally established eligibility rules

either completely preclude an individual from athletic participation or

condition his or her right to participate on compliance with several

requirements.
Participation in organized competitive sports provides several

significant tangible and intangible benefits to athletes, while unifying

members of an increasingly racially, culturally, and religiously diverse

I Athletes often have no alternative opportunities to participate in a sport at the subject level of

competition. For example, the National Football League was found to be the sole purchaser of
the services of major league professional football players in the United States. USFL v. NFL, 644
F. Supp.1040, 1042 (S.D.N.Y. 1986), afrd, 842 F.2d 1335 (2d Cir. 1988). The International
Olympic Committee has "supreme authority" over Olympic sports competition, and its

recognized international federations are the worldwide governing bodies for their respective
sports. International Olympic Committee, Olympic Charter, Rul. 1 at 13 (2007), available at

http://multimedia.olympic.org/pdf/en-report122.pdf (last visited Oct. 18, 2008). The National
Collegiate Athletic Association has plenary nationwide governing authority over its 1,281
member universities and colleges and approximately 400,000 student-athletes. Each of the fifty
state school athletic governing bodies has exclusive, broad authority to regulate interscholastic
sports competition within its state.
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populace.2  At the professional and Olympic sport levels, athletic

participation brings player contracts, prize earnings, and endorsement

contracts, as well as psychological and social rewards. At the collegiate level,

student-athletes receive athletic scholarships worth many thousands of

dollars. Although relatively few of the more than seven million high school

student-athletes or 400,000 National Collegiate Athletic Association

student-athletes have the exceptional talent necessary to play a professional

or Olympic sport, recent empirical research proves that they all derive

important intangible benefits from organized sports competition, including

educational and character development with life-long individual and social

effects.
3

Given the substantial benefits that athletes derive from athletic

participation, this article assesses whether the developing discreet bodies of

international, national, and state law appropriately regulate the

promulgation and application of athlete eligibility rules by monolithic sports

leagues and governing bodies with broad, plenary authority to oversee

Olympic, professional, college, and high school sports. In conducting our

analysis, we consider the effectiveness of athletes' voices and voting rights

in the rule-making process; the nature and effect of the rules; and the nature

and scope of judicial and arbitral review of the rules, their application, and

their enforcement.

We begin Part I with an analysis of the international legal framework for

resolving Olympic and international sports eligibility disputes. Although

there is no general legal right to participate in athletic competition

protected by international law or human rights agreements, the Olympic

Charter expressly states that the "practice of sport is a human right."4

Although this is no more than a conditional right to participate if an athlete

complies with several eligibility requirements, the Olympic Charter

prohibits class-based discrimination and the International Olympic

2 See Rodney K. Smith, When Ignorance is Not Bliss: In Search of Racial and Gender Equity in

Intercollegiate Athletics, 61 Mo. L. Rev. 329, 341 (1996) (arguing that "in our diverse culture,

characterized by a wide variety of ethnic, religious, socio-economic and other groups, there may

well be no other force quite like sport, in terms of bringing people of diverse backgrounds

together in pursuit of a common purpose").
3 See infra notes 184-99 and accompanying text. Of course, if it is not properly managed and

regulated, athletic participation can conflict with important values that the playing of sports is

intended to promote, and thus has the potential to result in adverse social consequences. See

Matthew J. Mitten, Timothy Davis, Rodney K. Smith & Robert C. Berry, Sports Law and

Regulation: Cases, Materials, and Problems 6-8 (2005). It is nevertheless undeniable that

substantial indirect and direct social benefits result from athletic participation.
4 See infra notes 9-21 and accompanying text.
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Committee Athlete Commission provides Olympic athletes with a voice in
the promulgation of eligibility rules. The Court of Arbitration for Sport
("CAS"), an independent and impartial arbitral tribunal, conducts de novo

review of the rules, interpretation, and application of the International
Olympic Committee and other international sports governing bodies that

affect an athlete's eligibility to participate in the Olympics and other
international sports competitions.

We then explore how federal law, specifically the Ted Stevens Olympic
and Amateur Sports Act, protects the participation opportunities for U.S.
athletes who participate in Olympic and international sports by requiring
"the swift and equitable" resolution of eligibility disputes pursuant to a de

novo American Arbitration Association ("AAA") process.5 Courts have only a
limited role in resolving eligibility disputes, but we generally conclude that
CAS and AAA arbitration are both independent and fair processes that
effectively protect athletes' participation rights.

In Part 11 we examine the legal framework defining the parameters of
permissible athlete eligibility requirements and protecting U.S. professional
athletes' participation opportunities. The framework consists of a mix of
federal labor, antitrust, and civil rights law, in addition to state contract law.
Through the collective bargaining process, unionized professional team
sport athletes have an effective voice in the establishment of eligibility
requirements, limits on league and club disciplinary authority that affect
their participation interests, and dispute resolution procedures (generally

arbitration before a mutually acceptable person or panel). We conclude that
professional team sport athletes possess legal protections that equal (or
perhaps even exceed) those of Olympic sport athletes, while individual sport
athletes have a lesser, but not necessarily ineffective, measure of protection.

We begin Part III by describing the significant and unique benefits
derived by student-athletes who participate in intercollegiate and
interscholastic athletics. In contrast to Olympic and professional athletes,
college and high school student-athletes do not have an effective voice
regarding eligibility rules, which are unilaterally established by sports
governing bodies or their member educational institutions. Nevertheless,
relying on the academic abstention doctrine, courts generally provide
extreme deference to college and high school sports governing authorities
and refrain from any more than minimal scrutiny of the merits of athletic
eligibility disputes. Courts refuse to recognize a legally protected interest in

s See infra notes 85-103 and accompanying text.
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college or high school athletic participation and, absent clear violation of an

independent constitutional or civil right, apply only rational basis or

arbitrary and capricious standards of review. We conclude that the

judiciary's blanket exercise of such extreme deference, in at least some

cases, deprives college and high school student-athletes of an effective

external means of successfully challenging eligibility rules and adverse

determinations by sports governing bodies and educational institutions.

Moreover, this legal framework contrasts sharply with the generally

adequate process and substantive legal protections afforded to Olympic and

U.S. professional athletes.

Finally, in Part IV, we assert that the important individual and societal

benefits of organized athletic participation supports greater legal

recognition and enhanced protection of a student-athlete's opportunity to

participate in intercollegiate and interscholastic sports competition. We

acknowledge that public policy and practical considerations do not warrant

providing several million student-athletes with the same nature and scope

of legal protection accorded to a much smaller number of Olympic and

professional athletes whose livelihood is elite sports competition. We

conclude with a proposal for a heightened level of judicial scrutiny to be

applied in athletic eligibility disputes-a level that recognizes the legitimate

interests of sports governing bodies and educational institutions but also

effectively protects the opportunities of student-athletes who participate in

college and high school sports competition.

I. OLYMPIC AND INTERNATIONAL SPORTS COMPETITION

A. International Legal Framework

Global athletic competition is an essential part of the world's culture.

The Olympic Games and Winter Olympic Games occur every four years, with

thousands of participating athletes and hundreds of millions of worldwide

spectators and viewers. 6 Despite geographical distance and language

barriers among participating athletes and fans, sports provide a forum for

maximizing unique physical talents and enhancing personal growth as well

as for increasing understanding, appreciation, and respect among diverse

6 World Cup competition in men's and women's soccer (or "football" as this popular game is

called outside of the United States) is another major international sports competition that, like

the Paralympic Games and Special Olympics, occurs every four years. Other major trans-national

sports events, including, for example, the Asian Games, the Commonwealth Games, and the Pan

American Games, are also regularly held.

HeinOnline -- 8 Va. Sports & Ent. L.J. 75 2008-2009



VOL.8:1 VIRGINIA SPORTS AND ENTERTAINMENT LAW JOURNAL FALL 2008

cultures and societies. 7 Although the individual benefits of athletic
participation and corresponding collective benefits to our global society

resulting from widespread sports competition are generally acknowledged,
there is no individual legal right to engage in sport under international
human rights agreements or other international laws.8

1. A Fundamental Principle of Olympism: "The Practice of Sport Is a Human
Right"-A Canard?

The Olympic Charter 9 codifies the fundamental principles, rules, and

by-laws adopted by the International Olympic Committee ("IOC") that
govern the Olympic Movement. 10 All members of the Olympic Movement,
which comprises the IOC, international sports federations ("IFs"), national

Olympic committees ("NOCs"), and national sports governing bodies or

federations ("NGBs"), are bound by a series of interlocking agreements to
comply with the Charter. The IOC, an international private non-profit
organization domiciled in Lausanne, Switzerland, is the "supreme authority"

of the Olympic Movement, and its interpretations of the Charter are final."1

Each IF is a nongovernmental organization that functions as the worldwide

governing body for a particular sport (or group of sports). For example, the
International Amateur Athletic Federation governs track and field, and its

member NGBs (e.g., USA Track & Field) have national regulatory authority
over that sport in their respective countries. Each NOC (e.g., the United

7 Willye White, an African-American woman who was a member of four U.S. Olympic teams that

competed in international track and field competitions in more than 150 countries, said: "Before

my first Olympics, I thought the whole world consisted of cross burnings and lynchings. The

Olympic Movement taught me not to judge a person by the color of their skin but by the contents

of their hearts. Athletics was my flight to freedom ... my acceptance in the world. I am who I am

because of my participation in sports." Fred Mitchell, Olympian's Finest Work Came Long After

Games, Chi. Trib., Feb. 10, 2007, at 1.
8 James A. R. Nafziger, International Sports Law at 126-27 (2d ed., Transnational Publishers, Inc.

2004).

9 Olympic Charter, supra note 1. Currently, 41 of the IOC's 114 members (i.e., forty percent)

competed in the Olympic Games. Most drafters of the Olympic Charter reside in civil law

countries, the laws of which are primarily embodied in codes. See Official Website of the Olympic

Movement, International Olympic Committee Members, available at
http://www.olympic.org/uk/organization/ioc/members/#members (last visited Oct. 22, 2008).

10 Paragraph 3 of the Fundamental Principles of Olympism defines the "Olympic Movement" as

"the concerted, organised, universal and permanent action, carried out under the supreme

authority of the IOC, of all individuals and entities who are inspired by the values of Olympism."

Id. at 9. All organizations, athletes, and others belonging to the Olympic Movement must be

recognized by the IOC and comply with the Olympic Charter. Id. at 11.

1 Olympic Charter, supra note 1, Rul. 1, at 13.
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States Olympic Committee) has exclusive authority regarding the

representation of its country or IOC-recognized geographical territory in

connection with the Olympic Games.

Pierre de Coubertin, the founder of the modern Olympic Games, said,

"Sport is part of every man and woman's heritage and its absence can never

be compensated for."12 The fourth Fundamental Principle of Olympism

embodied in the Charter expressly states, "The practice of sport is a human

right. Every individual must have the possibility of practising sport, without

discrimination of any kind and in the Olympic spirit, which requires mutual

understanding with a spirit of friendship, solidarity and fair play."13 The fifth

Principle states that "[a]ny form of discrimination with regard to a country

or a person on grounds of race, religion, politics, gender or otherwise is

incompatible with belonging to the Olympic Movement."'14 The "right" to

practice sport codified in the Olympic Charter protects athletes only from

being discriminated against on enumerated grounds by any member of the

Olympic Movement. 5 Rule 45(2) of the Charter expressly states that

"[n]obody is entitled to any right of any kind to participate in the Olympic

Games."'16 An athlete may participate in the Olympic games only if he or she

satisfies several requirements and conditions specified in the Charter's

Eligibility Code. 17

Among the more important eligibility requirements an athlete must

satisfy are to abide by the Olympic Charter and the relevant IF rules

(including the sport's specific eligibility criteria as applied by an IF, NOC,

and NGB) as approved by the IOC; to be entered in the Olympic Games by his

or her NOC; to respect the spirit of fair play and non-violence and behave

accordingly; and to comply fully with the World Anti-Doping Code.18 In

12 Commission of the European Communities, White Paper on Sport, COM (2007) 391, at 2.

13 Olympic Charter, supra note 1, at 11.

14 Id. Age limits for Olympic Games competitors are prohibited unless prescribed in an IF's

competition rules as approved by the IOC's Executive Board. Olympic Charter, supra note 1, Rul.

43, at 83. This Rule's predecessor prohibited age limits "other than as prescribed for health

reasons in the competition rules of an IF," which appears to be a narrow ground for permissible

age discrimination. Nafziger, supra note 8, at 126-27.

Is Each NOC enters athletes into Olympic events based on the recommendations of the NGB for

the particular sport in its country and has a duty to ensure no athlete is excluded for "racial,

religious or political reasons or by reason of other forms of discrimination." Olympic Charter,

supra note 1, Rul. 45(3), at 83.
16 Olympic Charter, supra note 1, Rul. 45, at 83.

17 Olympic Charter, supra note 1, Rul. 41, at 80-81.

18 The Introduction to the World Anti-Doping Code states that one of its primary objectives is

"[tbo protect the Athletes' fundamental right to participate in doping-free sport and thus
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addition to these eligibility requirements, an athlete must be a "national of

the country of the NOC" entering him.19 The NOC shall enter only athletes
"adequately prepared for high level international competition."2 0

Notwithstanding an athlete's compliance with these requirements, the IOC

has the discretion to refuse to accept entry of any athlete "without

indication of grounds." 2 1 Although these detailed provisions seem to

indicate that the broad language of the fourth Fundamental Principle ("sport

is a human right") may be a canard, Olympic sport governing bodies do not

have unlimited discretion because their athlete eligibility decisions are

subject to independent review.

2. Athlete Eligibility Dispute Resolution Process

The Court of Arbitration for Sport ("CAS") is a private, specialized

arbitral body based in Lausanne, Switzerland (and thus subject to Swiss

law) that was established by the IOC on April 6, 1983, to resolve sports-

related disputes.2 2 Despite its name, the CAS, whose jurisdiction and

authority as an arbitration tribunal is based on agreement of the parties, is

promote health, fairness and equality for Athletes worldwide." World Anti-Doping Agency,
World Anti-Doping Code 1 (2003), available at http:www.wada-

ama.org/rtecontent/document/code-v3.pdf (last visited Oct. 22, 2008).
19 Olympic Charter, supra note 1, Rul. 42, at 81.
20 Olympic Charter, supra note 1, Rul. 45(4), at 83.
21 Olympic Charter, supra note 1, Rul. 45(2), at 83. This rule was added after the CAS ad hoc

Division at the Olympic Winter Games in Salt Lake City determined that the IOC had no authority

under the then-current Charter to refuse to allow an otherwise qualified athlete to compete in

the Games. Based on its view that an IF's improper reduction of the athlete's doping sanction

violated the WADA Code and was simply a device to enable him to compete in the Olympic
bobsled competition, the lOG had declared him ineligible. Arbitration CAS ad hoc Division (O.G.
Salt Lake City 2002) 001, Sandis Prusis v. IOC, award of 5 Feb. 2002 in Vol. 3 Digest of CAS

Awards 2001-2003 573 (Matthiew Reeb 2004). See infra notes 42, 56-57 and accompanying text.
22 The International Council of Arbitration for Sport ("IcAS"), a group of twenty high-level jurists

that currently includes two U.S. members, Michael B. Lenard and Judge Juan R. Torruella, now
oversees the CAS and appoints its member arbitrators. CAS arbitrators are representative of the
world's continents and are appointed for four-year renewable terms by ICAS based on
recommendations from the IOC, IFs, NOcs, and athletes' groups. They must have legal training

and knowledge of sport, be objective and independent in their decisions, adhere to a duty of
confidentiality, and have good command of at least one CAS working language (i.e., English or
French). The ICAS is obligated to "wherever possible, ensure fair representation of the
continents and of the different juridical cultures." Court of Arbitration for Sport, Code of Sports-
Related Arbitration, S16, available at http://www.tas-cas.org/en/arbitrage-statuts.asp/4-0-
1075-4-1-1/5-0-1089-7-1-1/ (last visited Oct. 22, 2008). The Code of Sports-Related Arbitration
("Arbitration Code"), which is drafted by ICAS, governs the organization, operations, and
procedures of the CAS. The lOG, IFs, and NOCs fund the operations of ICAS and the GAS.
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not an international court of law. It "provides a forum for the world's

athletes and sports federations to resolve their disputes through a single,

independent and accomplished sports adjudication body that is capable of

consistently applying the rules of different sports organizations .... 23 Its
creation recognizes the need for international sports governance to be

uniform and protective of the integrity of athletic competition, while also
safeguarding all athletes' legitimate rights and adhering to fundamental
principles of natural justice.24

To ensure "fast, fair, and free" resolution of disputes involving an

athlete's eligibility to participate in the Olympic Games, 25 a CAS ad hoc
Division operates at the site of the Games and provides expedited

adjudication (usually within twenty-four hours of the filing of a claimant's
request for arbitration), 26 which provides athletes with the procedural right

to be heard before an independent tribunal. Rule 59 of the Olympic Charter
states that all disputes "arising on the occasion of, or in connection with, the
Olympic Games," including an athlete's eligibility to participate in the

Olympics, must be submitted to the CAS ad hoc Division for final and

binding resolution.2 7 The substantive "law" governing an athlete's eligibility

to participate in the Olympic Games consists of the Olympic Charter,

relevant IOC rules, and general principles of law. 28

The CAS also may resolve non-Olympic athlete eligibility disputes
arising out of appeals from the final decisions of an IF pursuant to its
appeals arbitration procedure. 29 These cases normally must be decided

23 Richard H. McLaren, The Court of Arbitration for Sport: An Independent Arena for the World's

Sports Disputes, 35 Val. U. L. Rev. 379, 381 (2001).
24 Tricia Kavanagh, The Doping Cases and the Need for the International Court of Arbitration for

Sport, 22 UNSW L.J. 721 (1999).
25 Statement of Michael B. Lenard, an ICAS member who was instrumental in the establishment

of the first CAS ad hoc Division at the 1996 Olympic Games in Atlanta, Georgia. The CAS ad hoc
Division was created so that "no athlete can be left knocking on the door to the gates of the
Olympic village." Id. In other words, all IFs are bound by CAS ad hoc Division awards regarding
an athlete's eligibility to participate in the Olympics. Final and binding arbitration in a single
proceeding provides athletes with a legal process superior to multi-stage litigation in a national

court, which even if successful, may not provide an effective legal remedy. See, e.g., Reynolds v.

IAAF, 23 F.3d 1110 (6th Cir. 1994).
26 See generally Richard H. McLaren, Introducing the Court of Arbitration for Sport: The Ad Hoc

Division at the Olympic Games, 12 Marq. Sports L. Rev. 515 (2001).
27 Olympic Charter, supra note 1, R59, at 104. As a condition of participating in the Olympic

Games, athletes must agree that all eligibility disputes will be finally resolved by the CAS.
28 Court of Arbitration for Sport, Arbitration Rules for the Olympic Games, art. 17 (2004).

29 Code of Sports-Related Arbitration, supra note 22, S20(b).
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within four months after the filing of an appeal.30 In athlete eligibility

disputes other than those arising out of the Olympic Games, the relevant IF

rules and the law of the country in which the IF is domiciled generally

apply.
31

In either CAS ad hoc Division or appeals arbitration, the involved athlete

may be represented by counsel. A panel of three arbitrators (or, at times, a

single arbitrator) adjudicates the athlete eligibility dispute by majority

decision and issues a written award setting forth the reasons for the

decision, which is final and binding on the parties and is usually publicly

disclosed.32 Regardless of its geographical location, the "seat" of all CAS

arbitration proceedings is always Lausanne, Switzerland.3 3 This ensures

uniform procedural rules and substantive law for all CAS arbitrations, which

provides a stable legal framework and facilitates efficient dispute resolution

in locations convenient for the parties.

The Swiss Federal Tribunal ("SFT"), which has the exclusive authority to

review all CAS awards and decisions, 34 has ruled that "the CAS is a true

arbitral tribunal independent of the parties, which freely exercises complete

juridical control over the decisions of the associations which are brought

before it" and "offers the guarantees of independence upon which Swiss law

makes conditional the valid exclusion of ordinary judicial recourse."35

Subsequently, the SFT held that the CAS now is sufficiently independent

from the IOC for its decisions "to be considered true awards, equivalent to

the judgments of State courts."36 It concluded that "[a]s a body which

reviews the facts and the law with full powers of investigation and complete

freedom to issue a new decision in place of the body that gave the previous

30 Id. at R59.
31 Id. at R58.

32 For the appeals arbitration procedure, each party selects one arbitrator, and the President of

the Appeals Arbitration Procedure appoints the third arbitrator who serves as the president of

the panel. Code of Sports-Related Arbitration, supra note 22, R48, R53, and R54. Ad hoc Division

arbitrators come from a pool of eleven or twelve CAS arbitrators chosen by ICAS for the Olympic

Games. Arbitration Rules for the Olympic Games, supra note 28, art. 3 (2004).
33 Code of Sports-Related Arbitration, supra note 22, R28.
34 Court of Arbitration for Sport, Guide to Arbitration, R59, available at http://www.tas-
cas.org/en/arbitrage-reglementasp/4-O-1031-4-1-1/5-O-1089-7-1-1/ (last visited Oct 29,

2008).
35 G. v. Federation Equestre Internationale (Swiss Federal Tribunal 1993) in Vol. 1 Digest of CAS
Awards 1986-1998 561, at 568-69 (Matthiew Reeb 1998). For further explanation, see id. at

xxv-xxvi.
36 A. and B. v. IOC, (Swiss Federal Tribunal 2003) in Vol. 3 Digest of CAS Awards 2001-2003 674,

at 689 (Matthiew Reeb 2004). For further explanation, see id. at xxix-xxx.
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ruling... the CAS is more akin to a judicial authority independent of the

parties."
37

i. Emerging Principles of CAS Jurisprudence

Unlike common law judicial precedent, "[i]n CAS jurisprudence there is
no principle of binding precedent, or stare decisis."38 Nevertheless, although
the CAS is an arbitral tribunal and the majority of its arbitrators have a civil
law background, it is ironic that CAS awards are forming a body of lex
sportiva.39 In a manner similar to appellate courts, different panels of CAS
arbitrators may reach varying conclusions regarding the meaning of a rule
and its application in a particular case.40 However, "a CAS Panel will
obviously try, if the evidence permits, to come to the same conclusion on
matters of law as a previous CAS Panel."4 1 A developing lex sportiva is
shaping the nature and scope of legal protection of an athlete's opportunity
to participate in the Olympic Games and other international sports
competitions, although our conclusions are necessarily tentative because all
CAS awards currently are not generally available for review and analysis.

Whenever an athlete's eligibility to compete may be adversely affected,
the CAS imposes an obligation on the IOC and other international sports
governing bodies to provide the athlete with a fair opportunity to be heard.
Thus, the CAS recognizes an athlete's procedural "right to be heard as one of
the fundamental principles of due process." 42

37 Id. at 684-88.
38 Arbitration CAS 2004/A/628, IAAF v. USA Track and Field & Jerome Young, award of 28 June

2004 73 at 18 [hereinafter Jerome Young].
39 Professor Jim Nafziger has observed that CAS awards "provide guidance in later cases,
strongly influence later awards, and often function as precedent," which reinforce and help
elaborate "established rules and principles of international sports law." lames A. R. Nafziger,
International Sports Law 48 (2d ed., Transnational Publishers, Inc. 2004). Professor Allan Erbsen
asserts that "the gradual accretion of CAS precedent that is often labeled as Lex Sportiva can
more helpfully be understood as comprising several distinct approaches to legal analysis that
rely on diverse sources of governing principles." Allan Erbsen, The Substance and Illusion of Lex
Sportiva, in The Court of Arbitration for Sport 1984-2004 at 452 (I.S. Blackshaw, R.C.R.
Siekmann, and J.W. Soek, eds., 2006).
40 See, e.g., Advisory Opinion CAS 2005/C/976 & 986, FIFA & WADA Advisory Opinion, 21 Apr.
2006, 84 at 31 (observing that different CAS panels may have a "different understanding" when
applying same fault standard in doping cases).
41 Jerome Young, supra note 38, at 73.
42 Arbitration CAS 2000/A/317, A. v. Federation Internationale des Luttes Associees, award of 9
July 2001, in Vol. 3 Digest of CAS Awards 2001-2003 159, 162 (Matthiew Reeb 2004);
Arbitration CAS ad hoc Division (O.G. Salt Lake City 2002) 001, Sandis Prusis v. IOC, award of 5
Feb. 2002 in Vol. 3 Digest of CAS Awards 2001-2003 573 (Matthiew Reeb 2004).

HeinOnline -- 8 Va. Sports & Ent. L.J. 81 2008-2009



VOL.8:1 VIRGINIA SPORTS AND ENTERTAINMENT LAW JOURNAL FALL 2008

In reviewing a sports governing body's interpretation or application of

rules affecting an athlete's eligibility to compete pursuant to the ad hoc

Division or appeals arbitration procedure, the CAS conducts a de novo

hearing.43 If the athlete was denied due process in the governing body's

internal proceeding, this violation is remedied by providing a full and fair

opportunity to be heard during the CAS arbitration. 44 Moreover, to provide
"a safeguard for athletes [that] substantially ameliorates the possibility of

flawed or arbitrary decision-making" 45 by international sports governing

bodies, "it is the duty of the [CAS panel] to make its independent

determination of whether the Appellant's contentions are correct, not to

limit itself to assessing the correctness of the award or decision from which

the appeal was brought-"46 In other words, "it is to be a completely fresh

rehearing of the dispute and not one narrowly focused on finding error in

the original decision."47

In defining the nature and scope of an athlete's substantive participation

rights, the CAS has not construed the Olympic Charter as creating an

absolute right to participate in a sport. The CAS also has concluded that

"there is no rule of 'fairness,' to be derived from the Olympic Charter's

acknowledgment that the practice of sport is a fundamental human right,

which would under circumstances create an outer time limit of Olympic

ineligibility." 48 Rather than applying a "fairness" requirement in athlete

eligibility disputes on a case-by-case basis, the CAS appears to provide a

significant degree of deference to international sports governing bodies

regarding their authority to establish eligibility rules, and it has not relied

on this provision of the Olympic Charter to substitute its judgment for IOC

or IF eligibility determinations. For example, one CAS panel concluded that,

although a particular eligibility rule may work hardship in individual cases,

it does not "prove the rule was not enacted in the pursuit of legitimate

43 Guide to Arbitration, supra note 34, R57 (stating, with regard to appeals arbitration, that the

CAS "shall have full power to review the facts and the law." Article 16, which applies to ad hoc

Division arbitration, provides that "[tlhe Panel shall have full power to establish the facts on
which the application is based.").
44 Id. See also Arbitration GAS 94/129, USA Shooting & Q. v. UIT, award of 23 May 1995, in Vol. 1

Digest of CAS Awards 1986-1998 187,203 (Matthiew Reeb 2004).
45 Arbitration CAS 2008/A/1574, D'Arcy v. Australian Olympic Committee, award of 7 July 2008

at 22.
46 Id. at 18.
47 Id. at 22.
48 Arbitration CAS ad hoc Division (O.G. Sydney 2000) 001, USOc and USA Canoe/Kayak v. IOC,

award of 13 Sept. 2000, in Court of Arbitration for Sport, GAS Awards - Sydney 2000, 13, 21

(2000).
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general interest."
49

The CAS has ruled that the monolithic position of an international

sports governing body imposes a "duty of confidence" owed to athletes
whose eligibility to compete may be adversely affected by its exercise of

disciplinary authority.5 0 This legal duty requires that the governing body not

act in "bad faith," i.e., in a "completely arbitrary, blatantly, unsustainably,
unreasonably or abusively manner."5' The CAS determined that this duty is

satisfied if the sports governing body fully complies with its own rules when
making athlete eligibility determinations.5 2 At the same time, CAS de novo

review assures that athletes incorrectly ruled ineligible by governing board

officials in a manner inconsistent with applicable rules will be reinstated.

The CAS has implicitly applied this standard by requiring that
doping rules provide clear notice of the prohibited conduct 3 and that
disqualification or suspension of an athlete must be an authorized sanction

for the rule violation.5 4 As a CAS panel explained:

49 Id.
so Arbitration CAS 95/142, L. v. FINA, award of 14 Feb. 1996, in Vol. 1 Digest of CAS Awards

1986-1998 at 225, 243-44 (Matthiew Reeb 2004).

51 Id. at 243.
52 Id. at 244.

53 See, e.g., Arbitration CAS ad hoc Division (O.G. Nagano 1998) 002, R. v. IOC, award of 12 Feb.

1998 in Vol. 1 Digest of CAS Awards 1986-1998 419 (Matthiew Reeb 2004) (overturning alleged
doping violation because neither IOC nor international skiing federation rules banned athlete's
usage of marijuana); Arbitration CAS 96/149, A.C. v. FINA, award of 13 Mar. 1997 in Vol. 1 Digest
of CAS Awards 1986-1998 251 (Matthiew Reeb 2004) ("[Ilt is incumbent both upon the
international and the national federation to keep those within their jurisdiction aware of the
precepts of the relevant codes."). Id. at 262. A full analysis of doping rules and the process for
imposing sanctions for doping is outside the scope of this article. For scholarly commentary
concerning these issues, see Hayden Opie, Drugs in Sports and the Law-Moral Authority,
Diversity and the Pursuit of Excellence, 14 Marq. Sports L. Rev. 267 (2004). See also Michael
Straubel, Enhancing the Performance of the Doping Court: How the Court of Arbitration for Sport
Can Do Its job Better, 36 Loy. U. Chi. L.I. 1203 (2005).
54 See, e.g., USOC and Athletes v. IOC & IAAF, Arbitration CAS 2004/A/725, award of 20 July 2005
[hereinafter USOC and Athletes] (holding that disqualification of team's race results because one
team member was ineligible to compete due to doping violation was not an authorized sanction
under applicable IAAF rules); Arbitration CAS ad hoc Division (O.G. Sydney 2000) 010, Tzagaev
v. IWF, award of 25 Sept. 2000 in Court of Arbitration for Sport, CAS Awards - Sydney 2000, 101
(2000) (holding that disqualification of entire weightlifting team, including innocent athletes,
was not an enumerated sanction for other team members' doping violations). Sanctions for
doping violations also must be proportional to an athlete's fault, see e.g., A. v. FILA, Arbitration
CAS 2000/A/317, award of 9 July 2001 in Vol. 3 Digest of CAS Awards 2001-2003 159 (Matthiew
Reeb 2004), the principle of which has been incorporated into the World Anti-Doping Code.
World Anti-Doping Code, supra note 18, §10.5. The CAS has observed that the World Anti-
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The rationale for requiring clarity of rules extends beyond enabling athletes
•.. to determine their conduct ... by reference to understandable rules....

[C]larity and predictability are required so that the entire sport community
are informed of the normative system in which they live, work and compete,
which requires at the very least that they be able to understand the meaning
of rules and the circumstances in which those rules apply.55

For example, in Sandis Prusis v. IOC,56 a CAS ad hoc Division panel ruled
that the Charter did not authorize the IOC to reject a Latvian bobsledder's
entry into the Olympic Games. The athlete's three-month suspension for a

doping violation ended before the bobsled competition in the XIX Winter

Olympic Games began. Believing that the International Bobsleigh and
Tobogganing Federation's reduction of his suspension from the normal two
years for a first doping offense was improper, the IOC's Executive Board

declared him ineligible to compete in the Games. Determining that the
athlete was eligible to participate in the Games, the CAS panel explained:

An athlete has a legitimate expectation that, once he has completed the
punishment imposed on him, he will be permitted to enter and participate in
all competitions absent some new reason for refusing his entry .... [a]s

became clear from statements made by the IOC's representatives during the
hearing, the effect of refusing Mr. Prusis entry was to impose a further
sanction on him for the same offence.5 7

The CAS will construe ambiguous eligibility rules in favor of athletes,

thereby requiring that a sports governing body's limits or conditions on an
athlete's right to participate must be clearly defined. "If a text may be
interpreted in two ways," the CAS will resolve any ambiguity "in favour of an

athlete who is guilty of neither wrong-doing nor even negligence in terms of
the Olympic Charter."58 On the other hand, absent "clear proof of abuse or ill
will," the CAS has declined to review a sports governing body's discretionary

refusal to waive an unambiguous eligibility rule and permit an athlete to

Doping Agency ("WADA"), which is domiciled in Switzerland, did so to ensure that doping
sanctions affecting athletes' eligibility to compete in Olympic and international sports
competitions will be proportionate, which is required by Swiss law. See Mariano Puerta v. ITF,
CAS 2006/A/1025, award of 12 July 2006.
55 1SOC and Athletes, supra note 54, at 23.
56 Arbitration CAS ad hoc Division (O.G. Salt Lake City 2002) 001, Sandis Prusis v. lOC, award of 5
Feb. 2002 in Vol. 3 Digest of CAS Awards 2001-2003 573 (Matthiew Reeb 2004).
57 Id. at 35.
58 Arbitration CAS ad hoc Division (O.G. Sydney 2000) 005, Perez v. lOc, award of 19 Sept. 2000,
in Court of Arbitration for Sport, CAS Awards - Sydney 2000, 53, 62 (2000).
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compete in a sports event

In Miranda v. 1OC ("Miranda I1,59 the CAS upheld the IOC's decision that

Arturo Miranda, a national of both Canada (by becoming a citizen in 1999

after satisfying residency requirements) and Cuba (by birth),60 was not

eligible under Rule 46 to be a member of the Canadian diving team for the

Sydney Olympics. Because Miranda previously represented Cuba in an
international competition (e.g., the 1991 Pan-American Games) and had not

been a Canadian national for three years, he was ineligible unless the
Canadian Olympic Committee ("COC") agreed to waive this requirement.

The COC refused to do so as an invariable matter of principle. Although the

CAS recognized the "primacy of the interests of athletes in the Olympic

Movement, avoidance of discrimination on political and other grounds, and

the central concept that the Games are competitions among athletes rather

than between countries," 61 it rejected Miranda's appeal. The CAS explained

that "the IOC is entitled to rely on the good faith of the NOCs to exercise
their discretion, make decisions, and take actions in accordance with the

principles laid down in the Olympic Charter."62

59 Arbitration CAS ad hoc Division (O.G. Sydney 2000) 003, Miranda v. IOC, award of 13 Sept.

2000 in Court of Arbitration for Sport, CAS Awards - Sydney 2000, 29 (2000) [hereinafter

Miranda I].
60 Arbitration CAS ad hoc Division (O.G. Sydney 2000) 008, Miranda, COA and Canadian Amateur

Diving Ass'n v. IOC, award of 24 Sept. 2000 in Court of Arbitration for Sport, CAS Awards -

Sydney 2000, 83 (2000) [hereinafter Miranda II]. In Miranda II, the CAS rejected his contention

that he became a stateless person in 1995 when he migrated from Cuba to Canada and thus

satisfied Rule 46 under Perez I. Miranda's circumstances were factually different because he did

not defect from Cuba, he had a Cuban passport, he traveled to Cuba on several occasions after

moving to Canada, and he had not been deprived of any fundamental civic rights by the Cuban

government Id.
61 Miranda I, supra note 59, at 39.

62 Id. Although the CAS panel dismissed his appeal, it recognized that the COC's "inexplicable"

decision imposed "considerable hardship" on Miranda, who was ineligible to compete for the

Cuban Olympic team under FINA rules, because he did not reside in Cuba during the twelve

months before the Sydney Olympics. Id. at 40. Characterizing Miranda's ineligibility to

participate "in light of the principle that the interests of athletes 'constitute a fundamental

element' of the Olympic Movement," the CAS requested that the IOC ask the COC to reconsider its

decision. Id. at 40. The CAS also recommended that the IOC consider modifying Rule 46 to avoid

unintended hardship to individual athletes in circumstances such as the present one. The IOC did

so, which may reflect the ability of the CAS to influence IOC rule-making in the same manner that

courts may affect the legislative process. Bylaw 2 to Rule 42 (formerly Rule 46) now provides

that an athlete who changed his nationality or acquired a new one is eligible "to represent his

new country [in the Olympic Games] provided that at least three years have passed since the

competitor last represented his former country." Olympic Charter, supra note 1, R. 42, Bylaw 2,

at 81-82.
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ii. Swiss Federal Tribunal Review of CAS Awards

The Swiss Federal Code on Private International Law 63 provides for

judicial review of a CAS arbitration award by the Swiss Federal Tribunal

("SFT") on very narrow grounds. The SFT will vacate an arbitration award if

the CAS panel was constituted irregularly, erroneously held that it did or did

not have jurisdiction, ruled on matters beyond the submitted claims, or

failed to rule on a claim. An award also may be vacated if the parties are not

treated equally by the CAS panel, if a party's right to be heard is not

respected, or if the award is incompatible with Swiss public policy.64

To date, the SFT has reviewed very few CAS awards regarding athlete

eligibility issues, most of which involve appeals of sports governing body

disciplinary sanctions for violations of doping rules. It exercises judicial

review because "suspension from international competitions is far more

serious than simple sanctions designed to protect the smooth running of a

sport and constitutes a statutory punishment that affects the legal interests

of the person concerned."6

In Canas v. ATP Tour,6 6 the SFT refused to enforce the Association of

Tennis Professionals' insistence that athletes waive their right to appeal a

CAS award as a condition of participating in any events organized or

sponsored by the ATP Tour. The SFT initially found that the athlete's

agreement to arbitrate a doping dispute before the CAS is enforceable,

because it "promotes the swift settlement of [sports] disputes . . . by

specialized arbitral tribunals that offer sufficient guarantees of

independence and impartiality." However, the SFT observed that it is

important to ensure that "the parties, especially professional athletes, do

not give up lightly their right to appeal awards issued by a last instance

arbitral body before the supreme judicial authority of the state in which the

arbitral tribunal is domiciled." The SFT explained this apparent

contradiction by stating, "IT]his logic is based on the continuing possibility

of an appeal acting as a counterbalance to the 'benevolence' with which it is

necessary to examine the consensual nature of recourse to arbitration

where sporting matters are concerned." The SFT vacated the CAS award,

which violated the athlete's right to a fair hearing by not providing a

63 Switz.'s Federal Code on Private International Law available at http://www.tas-

cas.org/useful-texts (last visited Dec. 3, 2008).

64 Id. at art. 190(2). For further explanation, see The Court of Arbitration for Sport 1984-2004 at

37 (lan S. Blackshaw et. al. eds., Asser Press 2006).
65 A. and B. v. lOC, at 2.1 (1st Civil Chamber, May 27, 2003).

66 4P.172/2006, (1st Civ. Law Ct., Mar. 22, 2007).
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reasoned decision for rejecting his arguments that his doping sanction
violated United States and European Union laws. 67

However, the SFT has uniformly rejected challenges to the substantive
merits of a CAS panel's decision.6 8 Although a CAS award may be challenged
on the ground that it is incompatible with Swiss public policy, no athlete has
ever successfully asserted this argument. The SFT has ruled that this
defense "must be understood as a universal rather than national concept,
intended to penalize incompatibility with the fundamental legal or moral
principles acknowledged in all civilized states." 69 According to the SFT,
"even the manifestly wrong application of a rule of law or the obviously
incorrect finding of a point of fact is still not sufficient to justify revocation

for breach of public policy of an award made in international arbitration
proceedings." 70 This standard is "more restrictive and narrower than the
argument of arbitrariness." 71

67 On remand, the CAS panel briefly considered but rejected these claims in its award, while

reaching the same decision. Guillermo Canas v. ATP Tour, CAS 2005/A/951, award of 23 May
2007, at 18.
68 A CAS award also can be attacked if it is incompatible with procedural public policy which
"guarantees the parties the right to an independent ruling on the conclusions and facts
submitted to the arbitral tribunal in compliance with the applicable procedural law; procedural
public policy is violated when fundamental, commonly recognized principles are infringed,
resulting in an intolerable contradiction with the sentiments of justice, to the effect that the
decision appears incompatible with the values recognized in a State governed by the rule of law."
A. and B. v. IOC, at 4.2.1 (1st Civil Chamber, May 27, 2003).
69 N., J., Y., W. v. FINA, 5P.83/1999 at 799 (2d Civil Court, Mar. 31, 1999). To achieve the desired

objective of a uniform, world-wide body of law governing athlete eligibility disputes, a valid CAS

award, which is a foreign arbitration award in all countries except Switzerland, should bar re-

litigation of the merits of athlete eligibility disputes under national or transnational law in a

judicial forum. See Slaney v. IAAF, 244 F.3d 580 (7th Cir. 2001), cert denied, 534 U.S. 828 (2001)

(holding athlete's state law claims seeking to re-litigate same issues decided by a valid foreign

arbitration award are barred by the New York Convention on the Enforcement of Foreign

Arbitration Awards, a treaty to which the United States is a signatory). But see Case C-159/04 P,

Meca-Medina & Majcen v. Comm'n of European Communities, 2006 5 C.M.L.R. 18 (ECI 3rd

Chamber, 2006) (holding that despite final and binding CAS award not appealed to Swiss Federal
Tribunal, European Court of lustice allows two Slovenian professional swimmers to challenge

FINA sanctions for positive doping test at world championship in Brazil under European Union

law).
70 FINA, 5P.83/1999 at 779.
71 

G. v. Int'l Equestrian Fed'n (FEI), CAS 92/63, award of Sept 10, 1992 (translation), in Digest of

CAS Awards 1986-1998 115 (Matthiew Reeb, 1998). The SFT held that doping rules prohibiting

the usage of substances that allegedly are not likely to affect a horse's racing performance do not
violate public policy simply because "the norms prescribed by the regulations ... might be

incompatible with certain statutory or legal provisions." Id. at 575.
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In N., J., Y., W. v. FINA,72 the SFT confirmed a CAS award upholding two-

year suspensions imposed on four Chinese swimmers for doping violations.

The athletes claimed the CAS award failed to comply with the principle of

proportionality 73 and thus was incompatible with Swiss public policy,

because the disciplinary sanction was the maximum provided by the

applicable rule and the quantity of the banned substance found in their

urine was very low. Rejecting this argument, the court concluded that the

CAS award did not "constitute an attack on personal rights which was

extremely serious and totally disproportionate to the behavior penalized."7 4

A CAS award also may be attacked on the ground it violates the

principles of good faith and equal treatment, which would be contrary to

Swiss public policy. These principles require CAS panels to treat like cases

alike, thus facilitating the development of a consistent body of lex sportiva.

As illustrated by Raducan v. IOC,7s materially different facts may justify

different CAS awards without contravening these principles. In Raducan, the

CAS found that a Romanian gymnast committed a doping violation by

admittedly taking a cold tablet containing a banned substance, although

there was a thirty-eight milliliter discrepancy between the quantity of urine

she produced at the doping control station and that which arrived at the

laboratory. Relying on a prior CAS award absolving an athlete of an alleged

doping violation because a jar containing his urine sample was not properly

closed and raised the possibility contamination, she asserted that the CAS

panel should have found no doping violation in her case. However, the

applicable rules defined doping as evidence of the use of a prohibited

substance (which was proven by her admission), and the urine discrepancy

did not materially affect test results showing the presence of a banned

substance in her system. Because her case is "totally different from" the

prior CAS award, the SFT found that her claim of equal treatment was

unfounded.
7 6

3. Analysis and Conclusions

The Olympic Charter's explicit statement that "the practice of sport is a

human right" protects an athlete's opportunity to participate in the Olympic

Games and other international sports competition only if several

enumerated athlete eligibility requirements and other conditions are

72 5P.83/1999 (2d Civil Court, Mar. 31, 1999).

73 See supra note 54 and accompanying text.
74 N., J., Y., W. v. FINA 5P.83/1999 at 780 (2d Civil Court, Mar. 31, 1999).
75 5P.427/2000 (2d Civil Court, Dec. 4,2000).
76 Id. at (G)(3)(b).
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satisfied. The Olympic Charter does provide an essential safeguard by

expressly prohibiting individual athletes from being excluded from
participation in the Olympic Games because of class-based discrimination.

Forty-one of the 114 current IOC members are former Olympians; they

provide an important perspective in IOC rule-making and governance

decisions affecting athletes' eligibility interests. 77 In addition, the IOC

Athlete Commission provides a means for Olympic athletes to have a voice

in IOC affairs.
7

CAS arbitration provides an independent and impartial forum for
quickly and finally resolving the often complex issues arising in athlete

eligibility disputes by an international pool of arbitrators with specialized

expertise in sports law, which increases the likelihood that fair and just

resolutions will occur. The CAS ad hoc Division provides a fast, fair, and free

on-site means of resolving eligibility disputes arising in connection with the

Olympic Games. The CAS appeals arbitration process also provides an
efficient and impartial means of adjudicating athlete eligibility issues arising

in other international sports competitions. The costs of CAS arbitration are

relatively low in comparison to litigation, which facilitates access to this
method of dispute resolution for all athletes, including those with limited

financial resources.79

The evolving lex sportiva suggests that CAS arbitration panels, while
respecting governing bodies' authority to promulgate athlete eligibility

77 See Official Website of the Olympic Movement, International Olympic Committee Members,

http://www.olympic.org/uk/organization/ioc/members/#members (last visited Oct. 29, 2008).

For example, IOC President Jacques Rogge was a three-time member of the Belgium Olympic

Yachting Team, and IOC Members Anita DeFrantz, James Easton and Bob Ctvrtlik were U.S.

Olympians. See id.
78 This Commission, which was created on October 27, 1981, consists of eight elected athletes

who participate in summer Olympic sports, four elected athletes who participate in winter

Olympic sports, and seven athletes appointed by the IOC to ensure diversity by sport,

geographical region, gender, and ethnicity. John W. Ruger, Athletes in Olympic Administration,

Olympic Rev. (Dec. 1993), available at

htto://wwwla84foundation.or/OlvmpiclnformationCenter/OlympicReview/1993/ore313/OR

E313zi.pd (last visited Oct. 29, 2008).
79 CAS ad hoc Division arbitration is free of charge to the parties. Arbitration Rules for the

Olympic Games, supra note 28, art. 22. An athlete must pay the required fee to submit an appeal

under the CAS appeals arbitration procedure, with the arbitrators determining how the costs of

arbitration are apportioned among the parties as part of their award. Code of Sports-Related

Arbitration, supra note 22, R.64.5. Athletes are responsible for paying the costs of their own legal

representation, witnesses, experts, and interpreters, although the rules governing the appeals

arbitration procedure authorize the arbitrators to grant the prevailing party a contribution

towards its legal fees and other costs. Id.
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rules, recognize the primacy of athletes' interests in the Olympic Movement

and require international sports governing bodies to have clear rules that
are fairly and consistently applied without discrimination. Although the CAS
is authorized to provide de novo review of the merits of athlete eligibility

decisions by the IOC or other international sports governing bodies,80 it
appears to actually apply no more than a deferential arbitrary and

capricious standard of review. Because of the monolithic authority of the
IOC and IFs and the importance of an elite athlete's opportunity to
participate in world-wide sports events, we believe it would be appropriate

for the CAS to provide closer scrutiny of sports governing body rules and
decisions that adversely affect an athlete's eligibility to compete in the
Olympic Games or other international sports competitions.

The Olympic Charter expressly states that "[t]he practice of sport is a

human right"; therefore, it is important to ensure that athletic participation
may be denied only if necessary to achieve a legitimate objective of

international sports competition consistent with the Olympic spirit. For

example, we applaud a recent CAS award ruling that Oscar Pistorius, a South
African athlete who is a double amputee, is eligible to run in IAAF-

sanctioned track events with "Cheetah" model prosthetic legs.81 An IAAF
rule prohibited the use of "any technical device that incorporates springs,
wheels or any other element that provides the user with an advantage over
another athlete not using such a device." The CAS panel rejected the IAAF's

argument that the use of a technical device providing an athlete "with any
advantage, however small, in any part of a competition ... must render that
athlete ineligible to compete regardless of any compensating
disadvantages." It concluded that the use of a passive device such as the
"Cheetah" prosthetic legs does not violate this rule "without convincing

scientific proof that it provides him with an overall net advantage over other
athletes." The panel concluded that, because scientific evidence did not
prove that Pistorius obtained a metabolic or biomechanical advantage from

using the "Cheetah" prosthetic legs, his exclusion would not further the
rule's purpose of ensuring fair competition among athletes.

Athletes have the right to have an adverse CAS award reviewed by the
Swiss Federal Tribunal although its scope of judicial review is very limited.

Nevertheless, this appeal provides a means for judicially vacating a CAS

80 Code of Sports-Related Arbitration, supra note 22, R.57, which applies to CAS appeals

arbitration; Arbitration Rules for the Olympic Games, supra note 28, arts. 16 & 17, which apply
to the CAS ad hoc Division.
81 Pistorius v. IAAF, CAS 2008/A/1480, award of 16 May 2008.
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award if an athlete's right to be heard is denied, if he or she is not treated
equally and in good faith, or if the merits of the decision violate fundamental
international legal or moral principles. Of course, all CAS appeals arbitration

and ad hoc Division awards must be publicly available and readily
accessible for athletes to exercise their right to be heard effectively and for

their legal counsel to ensure they are treated equally.

B. United States Legal Framework

The United States Olympic Committee ("USOC") is the national Olympic

committee authorized by the IOC to represent the United States in all
matters relating to its participation in the Olympic Games. The USOC selects
a national governing body as the governing authority for each Olympic sport
within the United States, which is a member of the corresponding IF that
governs the sport on a worldwide level. Pursuant to a series of hierarchical
contractual agreements with the IOC and IFs, the USOC and its NGBs are
required to adopt, apply, and enforce IOC and IF rules that determine or
affect American athletes' eligibility to qualify for, or participate in, Olympic
or other international sports competitions. For example, the USOC and NGBs
must comply with the IOC Charter's athlete eligibility requirements and
anti-discrimination provisions protecting athlete participation
opportunities. They also must comply with CAS awards resolving issues
concerning the eligibility of American athletes that arise in connection with

the Olympic Games or in disputes with an IF or the World Anti-Doping
Agency.

As previously discussed, CAS arbitration generally is the agreed forum
for resolving eligibility disputes between a U.S. athlete and the IOC or an IF.
The New York Convention on the Enforcement of Foreign Arbitration
Awards8 2 requires U.S courts to recognize and enforce valid foreign

arbitration awards, including CAS awards. In Slaney v. IAAF,83 the Seventh
Circuit held that a valid foreign arbitration award precludes an American
athlete from re-litigating the merits of an eligibility dispute in a U.S. court.
The court concluded that "[o]ur judicial system is not meant to provide a
second bite at the apple for those who have sought adjudication of their
disputes in other forums and are not content with the resolution they
received."

8 4

82 9 U.S.C. § 201 (2006).

83 244 F.3d 580 (2001).
84 Id. at 591. A U.S. court may be unable to provide effective relief to an American athlete whose

eligibility to participate in sports competition is adversely affected by an IOC or IF rule or

decision, because its judicial authority is not binding on foreign sports governing bodies outside

HeinOnline -- 8 Va. Sports & Ent. L.J. 91 2008-2009



VOL.8:1 VIRGINIA SPORTS AND ENTERTAINMENT LAW JOURNAL FALL 2008

1. Ted Stevens Olympic and Amateur Sports Act

The USOC, a federally chartered corporation created by Congress, and

all NGBs must comply with the Ted Stevens Olympic and Amateur Sports

Act ("Amateur Sports Act"), 85 which establishes a legal framework for

protecting the participation opportunities of Olympic sport athletes.

Although current Olympic athletes are not eligible to be members of the

USOC, the Amateur Sports Act requires that an Athletes' Advisory Council be

established to represent their interests and to ensure open communication

with the USOC.86 It also requires the USOC to ensure that athletes have at

least twenty percent of the membership and voting power held by its Board

of Directors 87 and committees 88 as well as each NGB.8 9

To be eligible to be recognized by the USOC as the NGB for an Olympic

sport, an amateur sports organization must provide all amateur athletes
with an equal opportunity to participate "without discrimination on the

basis of race, color, religion, sex, age, or national origin."90 Each NGB has an

its jurisdiction. Michels v. U.S. Olympic Comm., 741 F.2d 155, 159 (7th Cir. 1984) (Posner, J.
concurring) (noting that an IF "can thumb its collective nose" at the USOC and ask the IOC to
disqualify the entire U.S. Olympic weightlifting team if the USOC placed an athlete suspended by
the IF on the team); Gahan v. U.S. Amateur Confederation of Roller Skating, 382 F. Supp.2d 1127,
1124 n.4 (D. Neb. 2005) (observing that a U.S. court is unable to protect athletes from decisions
of international sports governing bodies).
8s 36 U.S.C. §220501 (2006). The USOC has a statutory obligation to ensure, directly or indirectly

by delegation to the NGBs for the various sports, "the most competent representation possible"
for the U.S. in each event of the Olympic, Paralympic, and Pan-American Games. 36 U.S.C.

§220503(4) (2006). Its Mission is "[tlo support United States Olympic and Paralympic athletes in
achieving sustained competitive excellence and preserve the Olympic ideals, and thereby inspire
all Americans." United States Olympic Committee, Bylaws of the USOC, art. 11, § 2.1 (2006). The
Stevens Act also requires the USOC to encourage participation opportunities for women, racial
and ethnic minorities, and disabled athletes and to provide assistance necessary to achieve this
objective. 36 U.S.C. §220503(12)-(14).
86 36 U.S.C. §220504(b)(2) (2006). Members of the USOC Athlete Advisory Committee "must
have represented the United States in the Olympic, Pan American, or Paralympic Games, World

Championships, or an event designated as an Operation Gold event within the ten (10) years
preceding election." Bylaws of the USOC, art. XII, § 12.3. The Council's members are elected by U.
S. athletes who currently participate in international amateur athletic competition or did so
within the past ten years. Id.
87 36 U.S.C. §220504(b)(2). Two members of the USOC's Board of Directors are selected from a

group of individuals nominated by the Athletes' Advisory Council. Bylaws of the USOC, art. Ill, §

3.2.
88 36 U.S.C. §220504(b)(2).

89 36 U.S.C. §220522(a)(10) (2006).
90 36 U.S.C. §220522(a)(8). However, an NGB has no authority to regulate high school or college

athletic competition. 36 U.S.C. §220526(a) (2006).
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affirmative duty to encourage and support athletic participation
opportunities for women and those with disabilities.91 An NGB's eligibility

and participation criteria for U.S. athletes to participate in the Olympic,

Paralympic, and Pan American Games must be consistent with those of the

IF for its sport.92 Athletes must be allowed to compete in international

amateur athletic competitions unless the organization conducting the

competition does not meet the applicable sanctioning criteria.93 The
Amateur Sports Act requires the USOC to establish a procedure for

investigating and resolving complaints by athletes alleging that an NGB has

violated these requirements, which adversely affects her or her eligibility to

compete.
94

The Amateur Sports Act also mandates that the USOC establish a

procedure for "swift and equitable resolution" of disputes "relating to the

opportunity of an amateur athlete ... to participate" in the Olympic,

Paralympic, Pan-American Games, and world championship competitions

(hereinafter "protected competitions"). 95 The USOC is required to hire an

athlete ombudsman to provide free, independent advice to athletes
regarding resolution of disputes regarding his or her eligibility to

participate in these competitions. 96

Article IX of the USOC's bylaws creates some important procedural and

substantive rights for the "amateur athlete,"97 which also protect U.S.
professional athletes who participate in the Olympic Games and other

international sports competitions. No member of the USOC, such as an NGB,
"may deny or threaten to deny any amateur athlete the opportunity to

participate" in a protected competition.9" An NGB is required to provide fair

notice and an internal hearing before declaring an athlete ineligible to
participate.9 9 The USOC is required "by all reasonable means at its disposal"

to "protect the right of an amateur athlete to participate if selected (or to

91 36 U.S.C. §220524(6)-(7) (2006).
92 36 U.S.C. §220522(a)(14) (2006).

93 36 U.S.C. §220524(5) (2006).

94 36 U.S.C. §220509 (a) (2006). If the USOC finds that an NGB is not in compliance, it is

authorized to place the NGB on probation or revoke its recognition.
9s Id.

96 36 U.S.C. §220509(b). John Ruger, a member of the 1980 U.S. Olympic biathlon team, currently

serves as the USOC athlete ombudsman.
97 An "amateur athlete" is defined as "any athlete who meets the eligibility standards established

by the [NGB] or Paralympic Sports Organization for the sport in which the athlete competes."

Bylaws of the USOC, art. 1, § 1.3(c).
9a Id. art. IX, § 9.1.

99 Id.
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attempt to qualify for selection to participate) as an athlete representing the

United States" in any protected competition.100 The USOC must conduct an

investigation if an athlete alleges a denial of his or her participation rights

by an NGB and promptly attempt to settle the matter."0 ' The Act gives an

athlete the right to submit an eligibility dispute with an NGB to final and

binding arbitration in accordance with the Commercial Rules of the

American Arbitration Association ("AAA") if it is not resolved by the USOC to

his or her satisfaction. 10 2 The USOC's chief executive officer may also, in

order to protect an athlete's rights, authorize legal action on the athlete's

behalf or fund the athlete's legal action (including arbitration) against an

NG B.03

2. Athlete Eligibility Dispute Resolution Process

A U.S. athlete has no federal constitutional right to participate in the

Olympic Games. 104 The Amateur Sports Act 05 does not create any

substantive athletic participation rights that athletes can enforce in a

100 Id.
101 Id. art. IX, § 9.2.

102 Id. See also 36 U.S.C. §220522(a)(4)(B) (as a condition of being recognized as an NGB, it must

agree to submit to binding arbitration in any dispute regarding an amateur athlete's opportunity
to participate in a competition).
103 Bylaws of the USOC, art. IX, § 9.9. However, the CEO's decision whether or not to do so "shall

not be construed as an opinion of the [USOC] with respect to the merits of the athlete's claim." Id.
104 In DeFrantz v. USOC, 492 F. Supp. 1181 (D.D.C. 1980), a group of athletes selected to be

members of the U.S. Olympic team sought injunctive relief enabling them to compete in the 1980

Moscow Olympic Games. The Carter Administration urged a boycott of the Moscow Games to

protest the Soviet Union's 1979 invasion of Afghanistan. Id. Faced with political pressure from
the federal government, threatened legal action by President Carter, and the possible loss of its

federal funding and federal tax exemption, the USOC decided not to enter an American team in

the Moscow Games. The court found that, under IOC rules, the USOC has the exclusive and
discretionary authority to decide whether to enter a U.S. team in Olympic competition. Id. The

court held that, despite being federally chartered, the USOC is a private organization rather than

a state actor; therefore, its conduct is not subject to the constraints of the U.S. Constitution. Id.

Even if the USOC's decision constituted state action, athletes have no federal constitutional right
to participate in the Olympic Games. The Supreme Court subsequently confirmed that the USOC

is not a state actor. San Francisco Arts & Athletics, Inc. v. U.S. Olympic Comm., 483 U.S. 522

(1987). Consistent therewith, courts have held that an NGB also is not a state actor. Behagen v.

Amateur Basketball Ass'n of U.S., 884 F.2d 524 (10th Cir. 1989).
105 In 1998, the original Amateur Sports Act was renamed the Ted Stevens Olympic and Amateur

Sports Act and, inter alia, amended to expressly provide that, although the USOC may sue and be

sued in federal court, nothing in the Act "shall create a private right of action." 36 U.S.C.

§220505(b)(9) (2006).
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private litigation against the USOC or an NGB. 10 6 As one Seventh Circuit

judge remarked, "there can be few less suitable bodies than the federal

courts for determining the eligibility, or the procedures for determining the
eligibility, of athletes to participate in the Olympic Games." 107

Consistent with this view, federal courts have ruled that the Amateur

Sports Act immunizes an NGB from antitrust liability for rules and decisions
that adversely affect an athlete's eligibility to participate in a protected
competition. In Behagen v. Amateur Basketball Ass'n of United States,0 8 the

Tenth Circuit noted that the statute expressly authorizes only one NGB to
represent the United States within each IF and to recommend to the USOC

individual athletes and teams to represent the United States in the sports it

governs. It ruled that implied antitrust immunity is necessary because "[t]he
Act makes clear that Congress intended an NGB to exercise monolithic

control over its particular amateur sport, including coordinating with the
appropriate international sports federation and controlling amateur
eligibility for Americans that participate in sport."10 9

The Amateur Sports Act, which requires that all amateur athletes be
given an equal opportunity to participate in protected competitions without
discrimination, does not expressly nullify or supersede any applicable

federal civil rights statutes that protect Olympic sport athletes against

prohibited disability, 10 gender,"1 race,' 12 and religious discrimination. 13

However, even if an award of damages against the USOC or an NGB is an
appropriate remedy for civil rights violations, courts are reluctant to grant

106 See, e.g., Slaney v. IAAF, 244 F.3d 580 (2001). Courts also generally hold that athletes had no

private right of action under the Amateur Sports Act. See, e.g., Martinez v. U.S. Olympic Comm.,
802 F.2d 1275 (10th Cir. 1986); Oldfield v. Athletic Congress, 779 F.2d 505 (9th Cir. 1985);
Michels, 741 F.2d 155; Lee v. U.S. Taekwondo Union, 331 F. Supp.2d 1252 (D. Haw. 2004). But

see Sternberg v. USA Nat'l Karate-Do Fed'n, Inc., 123 F. Supp.2d 659 (E.D.N.Y. 2000) (holding
that an athlete allegedly excluded from participating in a protected competition because of her
sex has an implied private right of action for damages against an NGB for violating the Stevens
Act's prohibition against gender discrimination).
107 Michels, 741 F.2d at 159 (Posner, J., concurring). See also Abdallah v. U.S. Ass'n of Taekwondo,
Inc., WL 2710489 (S.D. Tex. 2007).
108 Behagen, 884 F.2d 524 (10th Cir. 1989).
10' Id. at 529. See also JES Properties, Inc. v. USA Equestrian, Inc., 458 F.3d 1224 (11th Cir. 2006);

Eleven Line, Inc. v. North Texas State Soccer Ass'n, Inc., 213 F.3d 198 (Sth Cir. 2000).

110 Shepherd v. USOC, 464 F. Supp.2d 1072 (D. Colo. 2006), aff'd sub nom, Hollonbeck v. USOC,
513 F.3d 1191 (10th Cir. 2008).

111 Sternberg, 123 F. Supp.2d 659.
112 Lee, 331 F. Supp.2d 1252.

113 Akiyama v. United States Judo Inc., 181 F. Supp.2d 1179 (W.D. Wash. 2002).
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requested injunctive relief that would interfere with the USOC's exclusive

jurisdiction regarding all matters regarding eligibility to participate in the

Olympics or other protected competitions.' 14

Courts have ruled that the Amateur Sports Act preempts state law
claims by athletes arising out of eligibility disputes regarding protected

competitions except for a breach of contract action to require the USOC or
an NBG to follow its own internal dispute resolution procedures.'11

American judges recognize the need for a uniform national procedure for
resolving athlete eligibility issues, which is necessary to further Congress'
"grant of exclusive jurisdiction to the USOC over all matters pertaining to

United States participation in the Olympic Games.""16 Thus, "only a very
specific claim will avoid the impediment to [a court's] subject matter

jurisdiction" established by the Amateur Sports Act." 7

In summary, courts hold that the Amateur Sports Act limits the nature
and scope of judicial authority in athlete eligibility disputes. The role of the

judicial system is to ensure that the USOC and NGBs follow their own rules
and provide a minimum level of procedural due process consistent with this
federal statute." 8 The merits of domestic disputes regarding a U.S. athlete's

114 See, e.g., Gatlin v. USADA, 2008 WL 2567657 (N.D. Fla. 2008); Lee, 331 F. Supp.2d at 1260, n.2.

As one court observed, although the Stevens Act requires the USOC and its NGBs to submit

unresolved eligibility disputes to binding arbitration, the statute does not require an athlete to

do so. Sternberg, 123 F. Supp. at 666. Although a court must give effect to both the Amateur

Sports Act and a federal civil rights statute if they can be reconciled, judicial application of a

federal civil rights law to resolve the merits of an eligibility dispute would conflict with the

Stevens Act's grant of exclusive authority to the USOC in such matters. Arbitration, not judicial

intervention, is the best means of finally resolving the merits of all athlete eligibility disputes in a

timely and efficient manner.
I's See Harding v. U.S. Figure Skating, 851 F. Supp. 1476 (D. Or. 1994) (vacated on other

grounds), 879 F. Supp. 1053 (D. Or. 1995); Slaney, 244 F.3d 580 (2001).
116 Slaney, 244 F.3d at 595 (2001).

117 Id. at 595. In Harding, a federal district court held that judicial intervention in athlete

eligibility disputes "is appropriate only in the most extraordinary circumstances, where the

association has clearly breached its own rules, that breach will imminently result in serious and

irreparable harm to the plaintiff, and the plaintiff has exhausted all internal remedies. Even then,

injunctive relief is limited to correcting the breach of the rules. The court should not intervene in

the merits of the underlying dispute." Harding, 851 F. Supp. at 1479.
118 The Stevens Act, in relevant part, provides: "In any lawsuit relating to the resolution of a

dispute involving the opportunity of an amateur athlete to participate in the Olympic Games, the

Paralympic Games, or the Pan-American Games, a court shall not grant injunctive relief against

[the USOCI within 21 days before the beginning of such games if [the USOC], after consultation

with the chair of the Athletes' Advisory Council, has provided a sworn statement in writing ... to

such court that its constitution and bylaws cannot provide for the resolution of such dispute

prior to the beginning of such games." 36 u.S.C. §220509(a). As one court observed, this
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eligibility to participate in the Olympic Games and other protected
competitions are to be resolved by AAA arbitration rather than by U.S.

courts.

i. AAA Arbitration

Article IX of the USOC Bylaws gives an athlete the right to submit to

binding AAA arbitration an eligibility dispute not resolved to his

satisfaction. The athlete must submit a list of persons that he believes may
be adversely affected by the arbitration (e.g., other athletes). 119 The AAA's

Commercial Arbitration Rules govern, with an expedited procedure
available to ensure that a timely award that will "do justice to the affected

parties" can be made. 20 The dispute, which is an arbitration proceeding
between the athlete and the NGB (the USOC receives notice but is not a

party), is resolved by a single impartial arbitrator or panel of arbitrators

with specialized expertise. 121 Like CAS arbitration, the AAA panel's review is
de novo, and the award must include findings of fact and conclusions of

law.
22

Because the American Arbitration Association is bound by

confidentiality obligations, historically it has not publicly released Article IX

arbitration awards. We are unable to draw any general conclusions from

such a limited sample, but some recent Article IX arbitration awards
obtained from sources other than the AAA123 illustrate that arbitration

panels have required both that athletes have a fair opportunity to qualify for

protected competitions 24 and that an NGB's selection procedures must be

statutory provision "is designed to prevent a court from usurping the USOC's powers when time

is too short for its own dispute-resolution machinery to do its work." Lindland v. USA Wrestling

Ass'n, 227 F.3d 1000, 1007 (7th Cir. 2000).
119 Bylaws of the USOC, art. IX, § 9.3. This provision was added after the conclusion of multiple

arbitration proceedings and subsequent litigation in Lindland, which illustrated the need for all

affected athletes to have a fair opportunity to be heard in a single arbitration. Lindland, 227 F.3d

1000 (2000).
120 American Arbitration Association Online Library, Sports Arbitration, Including Olympic

Athlete Disputes ("AAA Sports Arbitration"), available at http://www.adr.org/si.asp?id=4135

(last visited Oct. 29, 2008).
121 Id.
122 Id. The arbitrator has no authority to review "the final decision of a referee during a

competition regarding a field of play decision," which may determine or materially influence

whether an athlete is selected to participate in a protected competition, unless it was outside the

referee's authority to make or was "the product of fraud, corruption, partiality, or other

misconduct." Bylaws of the USOC, supra note 85, § 9.12.
123 Copies of these awards are on file with the authors.

124 In the Matter of Arbitration between Sean Wolf and U.S. Rowing Association, Case No. 30 190
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fair, reasonable, and consistently applied to all athletes.12s

ii. Judicial Review and Enforcement of AAA Awards

A court will provide only limited scrutiny of an AAA arbitration award

affecting an athlete's eligibility to participate in a sport, which is subject to

review and enforcement under the Federal Arbitration Act.126 In Gault v.

United States Bobsled and Skeleton Federation, 2 7 a New York appellate court

explained:

Although we also may disagree with the arbitrator's award and find most

unfortunate the increasing frequency with which sporting events are

resolved in the courtroom, we have no authority to upset it when the

arbitrator did not exceed his authority. However, a court will vacate or refuse

00635 02 (AAA, August 9, 2002) (finding that the NGB had granted a waiver to another rower

who was unable to participate in one of the National Selection Regattas because he was taking a

law school exam, the arbitrator ruled that the NGB improperly refused to grant claimant a

waiver for a similar reason).
125 In the Matter of Arbitration between Rebecca Conzelman, Case No. 30 190 404 04 (AAA, April

6, 2004) (concluding that time standards used to select U.S. competitors for World Cup cycling

event have a rational basis and are valid).

There is a special arbitration process for resolving doping disputes that affect a U.S. athlete's

eligibility to participate in protected competitions. See generally Anne Benedetti & Jim Bunting,

There's a New Sheriff in Town: A Review of the United States Anti-doping Agency, 3 I.S.LR. 19

(2003); Travis T. Tygart, Winners Never Dope and Finally, Dopers Never Win: USADA Takes

Over Drug Testing of United States Olympic Athletes, 1 DePaul J. Sports L. & contemp. Probs. 124

(2003). The United States Anti-Doping Agency ("USADA"), an independent anti-doping agency

for Olympic sports in the United States, provides drug education, conducts drug testing of

American athletes, investigates positive results, and recommends charges and sanctions for

violations of the World Anti-Doping Code or an IF's doping rules. See United States Anti-Doping

Agency, available at http://www.usantidoping.org/ (last visited Oct. 29, 2008). If a U.S. athlete is

dissatisfied with the USADA Review Board's proposed disposition of an alleged doping offense,

he or she may request a hearing before a single arbitrator or a panel of three arbitrators who are

qualified as both AAA and North American CAS arbitrators. In this arbitration proceeding,

USADA and the athlete are adversarial parties. Special AAA Supplementary Procedures apply to

a USADA doping arbitration before the AAA/North American CAS panel. See Jacobs v. USA Track

& Field, 374 F.3d 85 (2d. Cir. 2004) (rejecting athlete's petition to compel arbitration pursuant to

AAA Commercial Rules). The arbitrators' decision is published and available on the USADA

website. An athlete may appeal an adverse AAA/North American CAS arbitration award to a

different panel of three CAS arbitrators, whose decision is final and binding. Although generally

not parties to USADA doping arbitrations, the USOC and U.S. NGBs effectively are bound by the

resulting awards pursuant to the Amateur Sports Act. Gahan v. U.S. Amateur Confederation of

Roller Skating, 382 F. Supp.2d 1127 (D. Neb. 2005).
1269 U.S.C. §1 et seq.

127 Gault v. U.S. Bobsled and Skeleton Fed'n, 578 N.Y.S.2d 683, 685 (N.Y. App. Div. 1992).
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to confirm an arbitration award that is the result of "corruption," "fraud,"
"evident partiality," or any similar bar to confirmation.128

3. Analysis and Conclusions

The Amateur Sports Act has several requirements that give U.S. athletes
a voice and voting power regarding the domestic regulation of Olympic
sports. To ensure that their interests are adequately represented, athletes
are entitled to have at least twenty percent of the voting power held by the
USOC's Board of Directors and committees as well as each NGB. An Athletes'
Advisory Council, whose members are elected by Olympic athletes,
maintains an open line of communication with the USOC and provides input
on their behalf.

The Amateur Sports Act also establishes some important procedural
safeguards and substantive protections against discrimination to protect
U.S. athletes' opportunities to participate in (and qualify for) Olympic and
other protected international amateur sports competitions. There is an

athlete ombudsman who provides independent, free advice to athletes
concerning eligibility participation disputes. Although there is no U.S.
constitutional or Amateur Sports Act right to participate in the Olympic
Games or other protected competitions, Article IX of the USOC's bylaws
requires the USOC to investigate and attempt to promptly resolve an NGB's
alleged denial of an amateur athlete's opportunity to participate in
protected competitions. If dissatisfied with the USOC's proposed resolution,
an athlete has the right to submit the dispute to final and binding AAA
arbitration.

The AAA arbitration process enables impartial arbitrators with legal
training and knowledge of the subject sport to resolve athlete eligibility
disputes promptly. All athletes who may be affected by the AAA award have
an opportunity to participate in the arbitration proceeding. The arbitrator

conducts a de novo review of the dispute, and the award, which is binding
on the NGB and USOC, must include findings of fact and conclusions of law.
However, because AAA does not make Article IX awards publicly available,
we are unable to express a definitive opinion whether this arbitration

process effectively protects athletes' participation opportunities.

Courts have a very limited role in resolving athlete eligibility disputes.
Although a court will not resolve the merits of the dispute, it will ensure that
the USOC and NGBs follow their own rules and provide an athlete with the
procedural due process protections required by the Amateur Sports Act and

128 Lindland, 227 F.3d at 1003.

HeinOnline -- 8 Va. Sports & Ent. L.J. 99 2008-2009



VOL.8:1 VIRGINIA SPORTS AND ENTERTAINMENT LAW JOURNAL FALL 2008

the USOC Bylaws. A court also will provide limited scrutiny of an AAA

athlete eligibility award to ensure that the arbitrator did not exceed his or
her authority and that it is not the product of corruption or bias.

I. PROFESSIONAL SPORTS: THE PRIMACY OF CONTRACT AND COLLECTIVE BARGAINING

Unionized professional athletes have an effective voice in the

promulgation of athlete eligibility requirements. 129 In addition, de novo
arbitration before independent arbitrators with specialized sports law
expertise often is used to resolve athlete eligibility disputes arising in
unionized professional team sports. Otherwise, the legal framework
governing athlete eligibility issues and disputes arising in the U.S.
professional sports industries130 differs significantly from those for Olympic
sports and other worldwide athletic competitions.

For most professional athletes, playing a sport is their primary
occupation and source of income. In team sports, professional athletes
generally are employees of their respective clubs who are paid an agreed
salary, which is a multi-million dollar amount for most National Football
League ("NFL"), Major League Baseball ("MLB"), National Basketball
Association ("NBA"), and National Hockey League ("NHL") players.'3 '

129 In the major United States professional sports leagues (e.g., Major League Baseball ("MLB"),

National Basketball Association ("NBA"), National Hockey League ("NHL"), National Football
League ("NFL"), and Major League Soccer ("MLS")), players' unions represent athletes and
possess exclusive authority to negotiate on behalf of athletes over terms and conditions of
employment such as minimum salaries, pension benefits, playing conditions, eligibility rules, and
grievance procedures. See Mitten et al., supra note 3, at 711. Negotiations between players'
representatives and management representatives result in collective bargaining agreements.
130 Professional team and individual performer sports are a very popular form of entertainment

in the United States. The producers of professional sporting events such as sports leagues and

other organizations have strong market incentives to create a brand of athletic competition that
attracts elite, highly skilled athletes; is commercially appealing to the public; and is profitable.
Major professional team sports such as the NFL, MLB, NBA, and NHL, as well as individual
performer professional sports such as golf and tennis, collectively attract millions of event
attendees and viewers and generate billions of revenues annually.
131 For MLB the 2006 average player salary was $2.699 million and the minimum salary was

$380,000. See mlbplayers.com, Frequently Asked Questions,
http://mlbplayers.mlb.com/pa/info/faq.jsp#average (last visited Oct. 29, 2008). For the NBA
the 2006-07 average player salary was $5.215 million, and the minimum salary was $412,718.
See Larry Coon, NBA Salary Cap FAQ, http://members.cox.net/Imcoon/salarycap.htm (last
visited Oct. 29, 2008); InsideHoops.com, NBA Minimum Salary,
http://www.insidehoods.com/minimum-nba-salary.shtm (last visited Oct. 27, 2008). For the
NFL the average player salary in 2006 was $1.4 million, and the minimum player salary was
$285,000. See Larry Weisman, Expect NFL Salary Cap to Keep Going Through the Roof, USA
Today, Jul. 7, 2006, available at http://www.usatoday.com/sports/football/nfl/2006-07-07-
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Professional athletes who participate in individual sports such as golf and

tennis usually are independent contractors who must satisfy the event

organizer's qualifying criteria in order to participate in organized

competitions. Their compensation is based on their respective individual

performances in competitions.

In professional sports, the legal framework establishing the parameters

of permissible athlete eligibility requirements and protecting an athlete's

opportunity to participate is a mix of contract, labor, antitrust, and civil

rights laws. In general, the legal relationship between a producer of

professional sports competition and an athlete is established by the terms of

their contract, with state contract law and federal labor, antitrust, and civil

rights law limiting its boundaries. United States professional sports leagues

and governing bodies are private entities that are not subject to the

constraints of the United States Constitution; 1 3 therefore, they are not

obliged to comply with, for example, the Due Process and Equal Protection

Clauses. The Constitution's dormant Commerce Clause 133 precludes direct

state regulation (other than by contract law) of the legal relationship

between a professional athlete and a national or multi-state professional

sports league or governing body.134

To satisfy public demand for competition among a sport's best athletes,

producers and organizers of professional sports events have a strong

economic incentive not to base eligibility requirements on factors other

than an athlete's ability, skill, or proficiency. Historically, however, athletes

salary-report x.htm (last visited Oct. 28, 2008); asktheCommish.com, Salary Cap FAQ,
http://askthecommish.com/salarycap/faq.asp (last visited Oct. 29, 2008). For the NHL, the

2005-06 average player salary was $1.28 million, and the minimum player salary was $450,000.

See NHL.com, Collective Bargaining FAQs, http://www.nhl.com/nhlhq/cba/index.html (last

visited Nov. 27, 2007). See generally The Hockey News, Salaries,

http://www.thehockeynews.com/salaries/team-listing.html (last visited Oct. 29, 2008).
132 See, e.g., Long v. Nat'l Football League, 870 F. Supp. 101, 105 (W.D. Pa. 1994), afr'd, 66 F.3d

311 (3d Cir. 1994).
133 See generally Erwin Chemerinsky, Constitutional Law Principles and Policies § 5.3 (Aspen

Publishers 2d. ed. 2002); John E. Nowak & Ronald D. Rotunda, Principles of Constitutional Law §

8.1 (West 2d ed. 2005).
134 See, e.g., Partee v. San Diego Chargers Football Co., 668 P.2d 674, 677 (Cal. 1983). An early

case, Neeld v. American Hockey League, 439 F. Supp. 459 (W.D.N.Y. 1977), held that state human

or civil rights laws such as those prohibiting disability discrimination can be applied to multi-

state professional sports leagues. Today, a disability discrimination claim by a professional

athlete against an interstate professional sport league or association is likely to be brought

under the federal Americans with Disabilities Act See, e.g., PGA Tour, Inc. v. Martin, 532 U.S. 661

(2001).
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with the requisite talents were denied an opportunity to participate in most

professional sports solely because of their race or ethnicity. For example, for

many years during the twentieth century, African-American, 35 Native

American,' 36  and Latino-American 137  athletes were excluded from

professional sports. Such blatant discrimination is now clearly prohibited by

federal civil rights laws,' 38 and today a majority of professional football and

basketball players are African-American.
39

A. Team Sports

1. Initial Eligibility Requirements

In the past, professional team sport athletes successfully challenged on

antitrust grounds league-wide eligibility requirements (other than

medical/physical fitness requirements)140 that prevented member clubs

from employing them. For example, courts have enjoined a professional

sports league from enforcing eligibility rules requiring that a prospective

player attain a minimum age or that a specified number of years have

elapsed from his high school graduation; these rules were found to

unreasonably restrain trade in the market for player services.141

135 See generally William C. Rhoden, Forty Million Dollar Slaves: The Rise, Fall, and Redemption

of the Black Athlete (Crown Publishers 2006); Kenneth L. Shropshire, In Black and White: Race

and Sports in America (New York University Press 1996); Arthur Ashe, A Hard Road to Glory: A

History of the African-American Athlete Since 1946 (Warner Books 1988).
136 Sally Jenkins, The Team That Invented Football, Sports Illustrated, Apr. 23, 2007, at 60.

137 Latinos endured a double standard. During major league baseball's period of segregation,

fair-skinned Latinos were permitted to play, while those with dark skin were not. Timothy Davis,

Breaking the Color Barrier, in Courting the Yankees (Ettie Ward ed., Carolina Academic Press

2003), at 335, 339
13a Americans with Disabilities Act, 42 U.S.C. §§ 12101-12300 (2006); See Title VII, Civil Rights

Act of 1964,42 U.S.C. §§ 2000(e)-2000(e)-4 (2006).
139 Mitten, et al., supra note 3, at 741-42.
140 See, e.g., Neeld v. American Hockey League, 439 F. Supp. 459 (W.D.N.Y. 1977) (upholding

league rule prohibiting one-eyed player from playing for member clubs because its primary

purpose and effect is to promote safety and has de minimis anticompetitive effect).

141 Denver Rockets v. All-Pro Management, Inc., 325 F. Supp. 1049 (C.D. Cal. 1971); Linseman v.

World Hockey Ass'n, 439 F. Supp. 1315 (D. Conn. 1977). See also Boris v. U.S. Football League,

No. Cv. 83-4980 LEW (Kx), 1984 WL 894 (C.D. Cal. Feb. 28, 1984) (holding that league rule

requiring player to exhaust college football eligibility or to earn college diploma or that at least

five years elapse since he entered college unreasonably restrains trade). Other courts have

enjoined a league and its member clubs from collectively refusing to employ players who

formerly played for a defunct rival league. See Bowman v. Nat'l Football League, 402 F. Supp. 754

(D. Minn. 1975). Cf. Gardella v. Chandler, 172 F.2d 402 (2d. Cir. 1949) (holding that an alleged

agreement among "organized baseball" clubs in United States not to employ player who played
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In Denver Rockets v. All-Pro Management, Inc.,142 the court granted a
preliminary injunction against enforcement of a bylaw preventing a person
from playing in the NBA until four years after he graduated from high school
based on its finding of a substantial probability that the bylaw violated
federal antitrust laws. Because it was undisputed that the plaintiff was well-
qualified to play NBA basketball, the court observed that the challenged
bylaw "is an arbitrary and unreasonable restraint upon the rights of
[Spencer] Haywood and other potential NBA players to contract to play for
NBA teams until the happening of an event ... fixed by the NBA without the
consent or agreement of such potential player. 143 Recognizing that
professional basketball players generally have short careers, the court
concluded that plaintiff would suffer irreparable harm if he was unable to
play NBA basketball immediately because his physical condition and skills
would deteriorate without high level competition. Consequently, a
substantial part of his playing career would be lost.

Similarly, in Linseman v. World Hockey Association, the court found that
"the loss of even one year of playing time is very detrimental."144 It

preliminarily enjoined the World Hockey Association from enforcing a rule
prohibiting its clubs from drafting players who were not at least twenty
years old. Characterizing the rule as "a blanket restriction as to age without
any consideration of talent,"141 the court found "no need for concerted
action as to which specific players will be employed," because the

"determination, under our free market system, ought to be left up to each
individual team."'146

It is significant that the player eligibility requirements successfully
challenged in Denver Rockets and Linseman were unilaterally established by
a league and its member clubs. These rules were not agreed to by a union
representing the league's players during collective bargaining negotiations.

Currently, MLB, NFL, NBA, NHL, and Major League Soccer ("MLS") players
are unionized. Their respective unions have both the exclusive authority to
represent all players in collective bargaining negotiations with the leagues

professionally in Mexico contrary to reserve clause states antitrust claim because conduct

"unreasonably forbids any one to practice his calling").
142 325 F. Supp. 1049 (1971).

143 Id. at 1056. But see discussion of a collective bargaining agreement's effect on the legality of

age restrictions infra note 173 and accompanying text.

14 Linseman, 439 F. Supp. at 1319.
145 Id. at 1323.

146 Id. at 1321.
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and a duty to do so fairly.147 All current and prospective players are bound
by the terms of the union's collective bargaining agreement with the league,

which has led to litigation by some players not yet members of the union
who have asserted that the union did not adequately protect their interests

by agreeing to terms that harmed them.148

In Clarett v. National Football League,149 the Second Circuit held that the

non-statutory labor exemption immunizes from antitrust scrutiny player

eligibility requirements that are the product of a lawful collective bargaining
process. Claiming an antitrust violation, Maurice Clarett, a star football

player in his sophomore year at Ohio State University, challenged an NFL

rule stipulating that players are eligible to be drafted only if "three full

college seasons have elapsed since their high school graduation." 1so

The Second Circuit ruled that the union has the exclusive authority to

negotiate the terms and conditions of prospective NFL players' employment.
Eligibility rules are a mandatory subject of collective bargaining between

the league and the players' union because they pertain to players' "wages,
hours, or terms and conditions of employment."' 5'1 As part of its effort to

obtain a collective bargaining agreement providing the best overall deal for

all NFL players, federal labor law gives the union "the ability to advantage

certain categories of players over others, subject . . . to [its] duty of fair
representation."'152 For example, the union may "favor veteran players over

rookies . . . and can seek to preserve jobs for current players to the
detriment of new employees and the exclusion of outsiders."'

Although the eligibility rule temporarily excluded Clarett from the NFL
regardless of his ability and readiness to play professional football, the

Second Circuit held that "the NFL and its players' union can agree that an
employee will not be hired or considered for employment for nearly any
reason whatsoever so long as they do not violate federal laws such as those

prohibiting unfair labor practices ... or discrimination..1..,,54

Clarett, although binding precedent only in the Second Circuit, 55 is

147 Steele v. Louisville & Nashville Railroads, 323 U.S. 192 (1944).
148 See, e.g., Wood v. Nat'l Basketball Ass'n, 809 F.2d 954 (2d Cir. 1987).
149 Clarett v. Nat'l Football League, 369 F.3d 124 (2d Cir. 2004), cert. denied, 544 U.S. 961 (2005).
150 Clarett, 369 F.3d at 128.

11 Id. at 132.
152 Id. at 139.
153 Id.
154 Id. at 141.
ss Nevertheless, so far it is being followed by other circuit courts. See, e.g., Nat'l Hockey League

Players Ass'n v. Plymouth Whalers Hockey Club, 419 F.3d 462,474 (6th Cir. 2005) (citing Clarett,
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consistent with general labor law principles providing a union with
exclusive and plenary authority to negotiate all terms and conditions of its
members' employment, including restrictions and limits favoring existing
workers over those initially seeking to work for a unionized employer.15 6 It

also is consistent with Brown v. Pro Football, Inc.,15 7 in which the Supreme
Court held that the non-statutory labor exemption bars an antitrust
challenge to an employment term that is a mandatory subject of collective
bargaining - even by players who are not currently eligible for membership
in the union. In other words, antitrust liability cannot be imposed for
agreements or conduct that is permitted by federal labor law. In addition,
Clarett follows Second Circuit precedent that broadly construes the scope of
the non-statutory labor exemption as applied to professional sports.158

On the other hand, Clarett fails to consider that there is only one major
professional league (i.e., source of employment) for each sport in the United
States. Because football, basketball, hockey, baseball, and soccer each have
only one major U.S. professional league, blanket eligibility requirements
wholly unrelated to individual skill and ability may have much greater
exclusionary and economically detrimental effects on team sport
professional athletes than those on employees in other industries. For
example, electricians, plumbers, and carpenters have the option of seeking
employment with non-union employers. Other courts, including the Clarett
district court,159 have recognized that professional athletes may not have

any alternative employment that is a reasonable substitute for a U.S. major
professional sports league.160 Because most professional athletes have very
short playing careers, even short-term league-wide exclusion for reasons

369 F.3d 124, with approval).

156 See Trans World Airlines, Inc. v. indep. Fed'n of Flight Attendants, 489 U.S. 426 (1989);

Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203 (1964); Ford Motor Co. v. Huffman, 345

u.s. 330 (1953).
157 518 U.S. 231 (1996).

158 See Caldwell v. American Basketball Ass'n, 66 F.3d 523 (2d Cir. 1995); NBA v. Williams, 45

F.3d 684 (2d Cir. 1995); Wood v. NBA, 809 F.2d 954 (2d Cir. 1987). See also Zimmerman v. Nat'l
Football League, 632 F. Supp. 398, 405 (D.D.C 1986) ("Not only present but potential future

players for a professional sports league are parties to the bargaining relationship."). In contrast,

the Clarett district court relied on Eighth Circuit authority, Mackey v. NFL, 543 F.2d 606 (8th Cir.

1976), adopted by two other circuits, in ruling that the NFL's draft eligibility requirement is not

immune from antitrust scrutiny. Clarett v. NFL, 306 F. Supp. 2d 379,391 (S.D.N.Y. 2004).
159 "[Tjhe NFL represents an unparalleled opportunity for an aspiring football player in terms of

salary, publicity, endorsement opportunities, and level of competition." Clarett, 306 F. Supp. 2d

at 384.
160 Denver Rockets, 325 F. Supp. at 1053; Linseman, 439 F. Supp. at 1319.
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not reasonably related to individual skill and ability or health and safety
may cause irreparable harm to athletes' ability to use and develop their

unique talents.' 6 '

On the other hand, however, in the future, due to the increasing
globalization of sports labor markets, major league professional sports

employment options may be more readily available (e.g., European

basketball for U.S. athletes who do meet the NBA's minimum age
requirements).

In Brown, the Supreme Court conceded that professional athletes, unlike
most unionized workers, often have unique individualized talents and skills.

Nevertheless, the Court refused to characterize professional sports as
"special in respect to labor law's antitrust exemption"'162 or to provide

professional athletes with an antitrust remedy not available to employees in
other industries. Thus, athletes excluded from participating in unionized
professional sports generally are limited to labor and civil rights law

remedies, 63 which may not adequately protect their athletic participation
interests in individual circumstances.

A labor union has a duty to fairly represent all current and prospective

players, but only conduct that is "arbitrary, discriminatory, or in bad faith"
breaches this duty.164 In Air Line Pilots Association International v. O'Neill,
the Court held that this standard applies to the collective bargaining process
and explained:

Congress did not intend judicial review of a union's performance to permit

161 For example, Maurice Clarett, despite being drafted in the third round of the 2005 NFL draft

by the Denver Broncos, was unable to make the club. Denver Done With Clarett; Broncos Cut

Ties With Ex-Ohio State RB; Their 3rd-round Pick, Chi. Trib., Aug. 29, 2005, at 6. Being ineligible

to play NFL football during the 2004 season (combined with his suspension that precluded him

from playing college football for Ohio State during the 2003 season) likely caused his playing

skills to deteriorate significantly, with corresponding irreparable harm to his once-promising

potential career as an NFL player. Clarett currently is serving a prison term for armed robbery.

See Denver Rockets, 325 F. Supp. at 1057 (finding player will suffer irreparable injury from being

excluded from NBA for one year because "a substantial part of his playing career will have been

dissipated, his physical condition, skills and coordination will deteriorate from lack of high level

competition.").
162 Brown, 518 U.S. at 248 (1996).
163 However, a player may have an antitrust remedy if it he can satisfy the difficult burden of

proving that a professional league's minimum age limits or de facto equivalents are the product

of conspiracy with an economically interested third party not part of the collective bargaining

relationship, such as the NCAA. Boris, 1984 WL 894 at *3; Denver Rockets, 325 F. Supp. at 1063-

64; See also Linseman, 439 F. Supp. at 1320.
16 Peterson v. Kennedy, 771 F.2d 1244, 1253 (9th Cir. 1985).
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the court to substitute its own view of the proper bargain for that reached by
the union. Rather, Congress envisioned the relationship between the courts
and labor unions as similar to that between the courts and the legislature.
Any substantive examination of a union's performance, therefore, must be
highly deferential, recognizing the wide latitude that negotiators need for the
effective performance of their bargaining responsibilities.... For that reason,
the final product of the bargaining process may constitute evidence of a
breach of duty only if it can be fairly characterized as so far outside a "wide
range of reasonableness." 165

In determining employment eligibility, the union has a duty not to agree
to arbitrary or irrational terms that constitute "invidious" discrimination
against some individuals it represents. 166 An exclusionary eligibility
requirement does not breach a union's duty of fair representation unless it
discriminates illegally against a protected class. For example, collective

bargaining terms allowing exclusion from employment based on one's race
violate this union duty.167 On the other hand, labor law precedent permits a
union to agree to seniority-based employment eligibility preferences. 68

Because professional athletes have different playing skills and
experience and compete among themselves for a limited number of jobs, a
players' union needs wide latitude in determining how to further the
players' collective best interests. Agreeing to initial employment eligibility
requirements based on a prospective player's minimum age or the passage
of a particular period of time, as a method of allocating a limited number of
jobs in a professional sports league, does not violate the union's duty of fair
representation. In Clarett, the Second Circuit, applying well-established
labor law principles, observed that the union "may, for example, favor
veteran players over rookies ... and can seek to preserve jobs for current
players to the detriment of new employees and the exclusion of

outsiders."1
69

Under existing law, a minimum age eligibility rule (or a de facto
equivalent) for professional athletes is not a form of prohibited

discrimination that breaches a players' union's duty of fair representation.

165 Air Line Pilots Ass'n, Int'l v. O'Neill, 499 U.S. 65, 78 (1991).

166 Id. at 79-82.
167 Steele v. Louisville & N.R. Co., 323 U.S. 192 (1944). See also Air Line Pilots Ass'n, 499 U.S. at 73-

78 (summarizing judicial development of labor union duty to represent all members' interests
without hostility or discrimination).
168 Air Line PilotsAss'n, 499 U.S. 65; Ford Motor Co., 345 U.S. 330; Local 357, Int'l Brotherhood of
Teamsters, Chauffeurs, Warehousemen and Helpers of American v. NLRB, 365 U.S. 667 (1961).
169 Clarett, 369 F.3d at 139.
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The federal Age Discrimination in Employment Act of 1967 ("ADEA") 170

protects only persons who are at least forty years old. Although the ADEA
"forbids discriminatory preference for the young over the old," it does not
prohibit "favoring the old over the young." 71 Therefore, although eligibility
rules categorically exclude young athletes for reasons unrelated to their
individual talent, skills, and maturity, these rules do not violate federal labor
or civil rights laws.

In some individual cases, league-wide minimum age rules or their
functional equivalent appear unfair and arbitrary when applied to
extraordinarily talented young athletes who have both the physical skills
and maturity to play a major professional sport. They may have no other
options to participate in a sport at a comparable level of competition and no
effective means of legal redress under current law.172 On the other hand, a
minimum age eligibility requirement is only a temporal limitation or
restriction. Such eligibility restrictions exclude relatively few athletes
having the requisite current ability and skills to play a professional sport. All
things considered, the establishment of threshold eligibility standards by
collective bargaining between the players' union and league representatives
(the parties that are most knowledgeable about the relevant factors to
consider) is superior to case-by-case antitrust adjudication by non-expert
courts, which only have authority to invalidate player eligibility rules found
to be unreasonable rather than to establish "reasonable" eligibility rules.

2. Disciplinary Sanctions Affecting Athlete Eligibility and Dispute
Resolution Process

Disciplinary sanctions adversely affecting a player's current or future
eligibility to participate (usually with corresponding economic
consequences) are mandatory subjects of collective bargaining in unionized
professional sports. Thus, the players' union is empowered to protect the
players' participation interests by negotiating the conduct subject to
discipline, sanctions for violations, and grievance mechanisms. In most
instances the union is able to limit the otherwise broad authority of a club
or league commissioner to discipline players 173 through effective use of the

170 29 U.S.C. §§ 621-634 (2006).
171 General Dynamics Land Systems, Inc. v Cline, 540 U.S. 581, 584 (2004). See also Detroit Police
Officers Ass'n v. City of Detroit, 214 N.W.2d 803 (Mich. 1974).
172 See supra notes 159, 160 and accompanying text
173 Absent limits imposed by the collective bargaining agreement, courts generally provide a

professional sports league and its clubs with substantial discretion to impose player discipline
and are very deferential to their decisions. See, e.g., Molinas v. Nat'l Basketball Ass'n, 190 F. Supp.
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collective bargaining process. There generally is a collectively bargained

range of disciplinary sanctions for on-field or off-field player misconduct

that violates league or club rules promulgated to: maintain competitive

balance (e.g., doping, corked bats); preserve the sport's integrity (e.g.,

gambling, doping); maintain the sport's public image (e.g., criminal conduct,

domestic violence, doping); protect player health and safety (e.g., violence

injuring opposing player, doping); and ensure team unity and appropriate

decorum.

Currently, most disputes regarding player discipline imposed by the

league or a member club are resolved by an impartial arbitrator mutually

selected by the union and league representatives. 174 The union files a
grievance on the player's behalf and represents him in the arbitration

proceeding. It is not uncommon for an arbitrator to reduce the length of a

player's disciplinary suspension for misconduct that initially was imposed
by league or club officials. 175 Even if his disciplinary sanction is upheld by an

arbitrator, a player has had a fair opportunity to be heard as well as the

advantages of other procedural safeguards to protect his future opportunity
to participate in the sport. The arbitrator's decision is final and binding, and
it will be judicially invalidated only on very narrow grounds. 7 6

241 (S.D.N.Y. 1961) (upholding indefinite suspension of player for admittedly gambling on his
team's games in violation of his contract and league rules).
174 A notable exception is the NFL Conduct Policy, which was established in April 2007, after

input from NFL Players Association Executive Director Gene Upshaw and the NFL Player
Advisory Council. The Policy gives NFL Commissioner Roger Goodell broad unilateral discretion
to discipline NFL players for off-field violent and/or criminal conduct that is not subject to

external review. Nat'l Football League Players Ass'n, Player Policies, Conduct Policy,

http://www.nflplayers.com/user/template.aspx?fmid=181&1mid=336&pid=0&type=n (last

visited Oct. 29, 2008).
175 See, e.g., NBA Players Ass'n on Behalf of Player Latrell Sprewell and Warriors Basketball Club

and NBA Arbitration Decision in Mitten et al., supra note 3, at 638. See also Major League

Baseball Players Ass'n v. Comm'r (John Rocker), 638 PLI/PAT 765 (Feb. 2001) (Manfred, Arb.).

But see Terrell Owens v. Philadelphia Eagles (Nov. 18, 2005) (Bloch, Arb.) available at

http://sports.espn.go.com/espn/print?id=2234819&type=story (last visited Oct. 29, 2008)

(finding club authority to suspend player without pay for conduct detrimental to team for

maximum of four weeks under CBA, but that coach had discretion not to permit him to play or

practice thereafter, because his misconduct posed a destructive and continuing threat to team).
176 See, e.g., Major League Baseball Players Ass'n v. Garvey, 532 U.S. 504 (2001); Sprewell v.

Golden State Warriors, 266 F.3d 979,986 (9th Cir. 2001).
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