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1. OVERVIEW

This Article is about forgetting and recalling aspects of the
Fourteenth Amendment. In Part II, I briefly address some uses of our
constitutional past. Both the best account of the past and what to make of
that account are intensely controversial. Part III will look at the general
history of the Fourteenth Amendment and at four specific issues:
incorporated fundamental rights; less textually explicit fundamental rights;
the state action doctrine that seriously limited the congressional effort to
protect fundamental rights from private terrorism; and the forgotten
second section of the Fourteenth Amendment. Part IV will look at the
history and role of the Court. First, it looks at the historical context in
which demands for strict construction, original intent, and original meaning
as the test of constitutional meaning arose. Then, in the context of
Fourteenth Amendment history, Part IV will look at the claim that the
original expectations (narrowly understood) of people at the time should
be, as an initial matter at least, the sole test. It will explain why that
approach is unsatisfactory, looking particularly at equal protection and
other issues. Part V will briefly address the claim that the Fourteenth
Amendment—and, by similar logic, the Thirteenth Amendment ending
slavery—was an unconstitutional constitutional amendment.

I1. THE USES OF THE PAST

The idea of forgotten constitutional provisions suggests the need to
remember forgotten history. Constitutional history has many uses.
History provides vicarious experience. Thomas Jefferson thought that
citizens needed to study history to provide them with the knowledge
required to maintain a free, republican government. According to
Jefferson:
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2008] Recalling What the Court Forgot 913

History by apprizing them of the past will enable them to judge of the
future; it will avail them of the experience of other times and other
nations; it will qualify them as judges of the actions and designs of
men,; it will enable them to know ambition under every disguise it may
assume; and knowing it, to defeat its views. In every government on
earth is some trace of human weakness, some germ of corruption and
degeneracy, which cunning will discover, and wickedness insensibly
open, cultivate, and improve. Every government degenerates when
trusted to the rulers of the people alone. The people themselves
therefore are its only safe depositories. And to render even them safe
their minds must be improved to a certain degree.!

History also provides perspective. If things are bad today, the past
was often worse, and things (sometimes) got better. Albion Tourgée was
the lawyer who challenged state-imposed railroad segregation in Plessy v.
Ferguson.? He lost the case.* In Plessy, according to Tourgée, the Court
validated the triumph of caste—“‘the legal subjection of one class to the
domination and control of another.””* The result was disappointing, but
not a great surprise. Writing from the perspective of the 1890s, Tourgée
said that the Supreme Court had “‘always been the consistent enemy of
personal liberty and equal right ... .””3

To many of his contemporaries, Tourgée and other crusaders for
progressive change were fools. But, as Tourgée knew, history shows that
the future may reveal things differently. In the introduction to his book, A
Fool’s Errand, Tourgée wrote:

The life of the Fool is full of the poetry of faith. . . . He differs from his
fellow-mortals chiefly in this, that he sees or believes what they do not,
and consequently undertakes what they never attempt. If he succeed
in his endeavor, the world stops laughing, and calls him a Genius: if he
fail, it laughs the more, and derides his undertaking as A Fool’s
Errand. So the same individual is often both fool and genius . . . a fool

1. Thomas Jefferson, Notes on the State of Virginia, in THOMAS JEFFERSON:
WRITINGS 274 (Merrill D. Peterson ed., 1984).

2. Michael Kent Curtis, Albion Tourgée: Remembering Plessy’s Lawyer on
the 100th Anniversary of Plessy v. Ferguson, 13 CONST. COMMENT. 187, 187 (1996).

3. Id.

4. Id. at 193 (quoting OTTO H. OLSEN, CARPETBAGGER’S CRUSADE: THE
LiFE OF ALBION WINEGAR TOURGEE 334 (1965)).

5. Id
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to one century and a genius to the next. . . .6

In addition to providing vicarious experience and consolation, history
can provide inspiration. As Russell Baker noted, the human and fallible
heroes of the past have failed to keep up with the times as a result of being
dead. Still, those who struggled for religious toleration, free speech,
representative government, democracy, an end to slavery, women’s rights,
gay rights, and racial tolerance are inspiring. They provide a reminder that
historical moments exist in which humane change triumphs and individual
efforts matter.

The call to remember forgotten constitutional provisions has all of
these advantages, but more is involved. People search the past and argue
about its meaning in an effort to change the present and control the
future.” History is a major battleground in the battle over what kind of
Constitution we will have. Movement conservatives have often looked to
one version of history both to resist progressive changes or to legitimate
their proposed radical changes (or gradual changes in a radical direction) in
constitutional law. Liberals and progressives look to forgotten
constitutional provisions to legitimate a different constitutional
understanding or to conserve progressive constitutional changes of the past
seventy years. :

A. Constitutional Provisions: Forgetting and Recalling

There are better and worse accounts of the meaning of the past. It is
important to keep two questions separate. One very difficult problem is to
produce an accurate and meaningful historical account. The other problem
is applying the history to law. Should past expected application of a
constitutional provision, as opposed to a broader constitutional principle,
control the meaning of our Constitution today? What, for example, should

6. Id. at 199 (quoting ALBION TOURGEE, A FOOL’S ERRAND, BY ONE OF
THE FOOLS 3 (New York, Fords, Howard & Hulbert, 1880)).
7. E.g., MICHAEL KENT CURTIS, NO STATE SHALL ABRIDGE: THE

FOURTEENTH AMENDMENT AND THE BILL OF RIGHTS 9 (1986) (discussing how the
crusade against slavery shaped the Fourteenth Amendment on the Bill of Rights
question); Fred Arthur Bailey, Free Speech and the Lost Cause in the Old Dominion,
103 VA. MAG. HisT. & BIOGRAPHY 237 (1995) (describing how Virginia citizens
rewrote the history leading to the Civil War to protect the pre-Civil War elite and to
protect Southern schoolchildren from northern ideas); C. Vann Woodward, American
Attitudes Toward History 1-20 (1955), reprinted in THE HISTORIAN AS DETECTIVE 24~
38 (Robin W. Winks ed., 1981).
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the Fourteenth Amendment mean for blacks,® women,® gays,? or the
poor?1t

Several of the Fourteenth Amendment’s key clauses and historic
purposes were long forgotten and still are. The Privileges or Immunities
Clause has been so completely forgotten that Professor Akhil Amar calls it
“the lost clause.”’? It was designed to provide protection for fundamental
rights across the nation. One of its purposes was to require the states to
obey the guarantees of the federal Bill of Rights. The Court generally
rejected application of the Bill of Rights to the states until the 1930s, but by
the end of the 1960s, the Warren Court had largely, and often
appropriately, achieved that result by selective incorporation of Bill of
Rights liberties through the Due Process Clause.

By the time the Warren Court acted, the history that supported
application had been largely forgotten. That fact fueled conservative
claims that requiring states to obey the Bill of Rights was another example
of rampant Warren Court judicial activism. Still, one purpose of Section 1
of the Fourteenth Amendment was to require states to obey the Bill of
Rights.

Because the Privileges or Immunities Clause has been largely

8. Compare Plessy v. Ferguson, 163 U.S. 537 (1896) (establishing the
separate but equal doctrine), and Pace v. Alabama, 106 U.S. 583 (1883) (upholding an
African-American’s conviction for cohabitation with a white woman), with Brown v.
Bd. of Educ. (Brown I), 347 U.S. 483 (1954) (abolishing the separate but equal
doctrine), and Loving v. Virginia, 388 U.S. 1 (1967) (holding that a statute preventing
marriages between persons based solely on race violated the Fourteenth Amendment).

9. Compare Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1872) (upholding
Illinois’s right to refuse to grant women licenses to practice law), and Goesaert v.
Cleary, 335 U.S. 464 (1948) (upholding Michigan’s right to refuse to grant bartending
licenses to women), with Reed v. Reed, 404 U.S. 71 (1971) (holding that the Fourteenth
Amendment prohibits discrimination based on gender), and United States v. Virginia,
518 U.S. 515 (1996) (holding that the Fourteenth Amendment prohibits Virginia’s
maintenance of a military coliege exclusively for males).

10. Compare Bowers v. Hardwick, 478 U.S. 186 (1986) (upholding Georgia’s
sodomy criminalization statute) with Lawrence v. Texas, 539 U.S. 558 (2003) (holding a
Texas statute making same-sex anal sex a crime unconstitutional under the Fourteenth
Amendment).

11. See Gideon v. Wainwright, 372 U.S. 335 (1963) (holding that the
Fourteenth Amendment requires indigent defendants to be provided with legal counsel
in criminal prosecutions).

12. Akhil Reed Amar, Lost Clause, THE NEW REPUBLIC, June 14, 1999, at 14.
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forgotten by the Court (though not by commentators), its role in protecting
other basic rights that are less explicitly set out in the text of the
Constitution has also been forgotten by the Court. The Fourteenth
Amendment theory that would have allowed Congress to protect
American citizens against politically inspired Klan terrorism has been
largely forgotten by the Court and most constitutional law casebooks. The
Court’s state action doctrine, combined with its long refusal to recognize
that the Fourteenth Amendment expanded the protection of Bill of Rights
liberties beyond the federal government, helped to undermine
congressional statutes designed to protect fundamental rights from private
terrorists. The Court has entirely forgotten this more protective reading of
congressional power to enforce the Fourteenth Amendment. Judicial
amnesia is not surprising: the Court’s decisions played a significant role in
enabling politically motivated terrorism. The desire not to face that ugly
fact is understandable. In 2003, the Court discussed the history of the Klan
in Virginia v. Black, and did not mention the Court’s role in hobbling
federal statutes aimed at protecting citizens’ exercise of fundamental
constitutional rights—such as speech, press, assembly, association, and the
right to possess arms—from Klan terrorism.'3

The Court, Congress, and the nation have largely forgotten Section 2
of the Fourteenth Amendment. As a result, in the 1890s when the former
Confederate states began passing politically motivated laws designed to
disenfranchise blacks and poor whites, they did not lose—as they should
have—a substantial part of their representation in the House of
Representatives and a substantial part of their power in the Electoral
College. Disfranchisement continued until the 1960s. Today, states are
again experimenting with facially neutral, politically motivated laws
designed to purge poor and disproportionately black voters from the voter
rolls. In the first reaction to Reconstruction, Republican and Populist
voters were targeted. Today, similar classes are targeted because they tend
to vote Democratic. The Post-Reconstruction Supreme Court approved
the disfranchisement of the 1890s. The new and more “movement
conservative” Supreme Court appears poised to approve this second, more
subtle effort as well.

The first Reconstruction was followed by a long period of reaction.
To some degree, the same is true for the Second Reconstruction. The
Supreme Court did little to advance, and later torpedoed, efforts of the
first Reconstruction. The Warren Court, along with President Lyndon

13. Virginia v. Black, 538 U.S. 343, 352-57 (2003).
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Johnson and Congress, helped to advance the second, to the great dismay
of its many critics. The long reaction against the Second Reconstruction
has featured attacks, directly or by implication, on the decisions of the
Warren Court.

III. THE FOURTEENTH AMENDMENT: HOW ITS PRIMARY PROVISIONS
WERE FORGOTTEN AND ITS ENFORCEMENT WAS HOBBLED

A. The Fourteenth Amendment Remembered in Context

The Fourteenth Amendment emerged from overlapping struggles
over slavery, civil liberty, and race that led to the Civil War. When the 39th
Congress convened shortly after the end of the Civil War, it confronted
immediate problems. One was restoration of the rebellious states to the
Union. With the abolition of slavery, Southern states, like a number of
Northern ones, still denied blacks the right to vote. Under the newly
amended Constitution, the former slaves would be counted as full
persons—not three-fifths of a person—for purposes of representation in
the House of Representatives and the Electoral College. This would swell
the representation of the former Confederate states. Once the Southern
states resumed their places in Congress, the old Southern elite could wield
its enhanced political power in combination with Northern Democrats to
control the nation. In any case, no new security for liberty and equality
would be possible in the foreseeable future. Congress faced other
problems as well.

Under a pre-Civil War understanding of the Constitution—one
rejected by virtually all Republicans—once they were fully restored to the
Union, the Southern states would have extremely broad power over the
rights and liberties of all residents, including the newly freed slaves, white
Republicans, and Unionists. Nor were these worries merely theoretical.

After they ratified the Thirteenth Amendment as they were required
to do, Southern states and localities passed Black Codes. These Codes
denied newly freed blacks many basic rights, including freedom of
movement, freedom to contract, freedom to own property, the right to
testify against whites, and freedoms to preach, to speak, to assemble, and to
possess firearms.'* These restrictions were enforced by cruel punishments.

14. See CONG. GLOBE, 39th Cong., 1st Sess. 516-17 (1866) (containing
Ordinance of Opelousas, La., cited by Rep. Eliot that limited freedom of movement for
blacks and forbade public meetings and preaching without permission); 1 WALTER L.
FLEMING, DOCUMENTARY HISTORY OF RECONSTRUCTION: POLITICAL, MILITARY,
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Some codes required Americans of African descent to sign annual
contracts to perform agricultural labor unless they could get a license from
a local magistrate certifying skills to pursue another trade. Other codes
specified how black children could be taken from their parents and used as
apprentices.’> For Republicans, the Codes, which denied blacks the right
to hold property, to contract, to teach, and to preach, were “in violation of
the rights of a freeman.”’® The Fourteenth Amendment provided two
reciprocally reinforcing safety devices against such abuses: it guaranteed
basic liberties and it guaranteed equality.

The pre-war constitutional order had sanctioned slavery, which
Republicans saw as an “institution of outrage and wrong and crime against
humanity.”"” As most Republicans saw it, post-Civil War Southern states
had repudiated slavery in name, but not in fact.’® The Southern elite were
resurrecting slavery under a different name. The resurrection was
supported by invocations of “states’ rights.”

A new birth of slavery threatened more than blacks. An
unreconstructed South threatened the liberty and safety of Southern
Republicans and loyalists. Republicans feared that the Southern states,
with a new form of slavery, would revert to their pre-Civil War despotic
behavior. As Republicans had said again and again, slavery had been
“contrary to the genius of free government.”’® It undermined liberty for
whites as well as blacks. Its influence had contaminated the Constitution.
It “gave the lie direct to its declaration of rights.”?® In the interest of
protecting slavery, slave states had outlawed anti-slavery speech and
tolerated mob suppression of Republicans and other opponents of slavery.
As John Bingham and other leading Republicans noted, mobs had driven
politically active Republicans from their homes.?? A new form of slavery

SociAL, RELIGIOUS, EDUCATIONAL AND INDUSTRIAL, 1865 TO THE PRESENT TIME
279-81 (1906) (containing the Ordinance of St. Landry Parish regulating freedmen in
Louisiana).

15. ORVILLE VERNON BURTON, THE AGE OF LINCOLN 267-70 (2007)
(describing elements of Black Codes, including the use of African-American children
as indentured apprentices).

16. CONG. GLOBE, 39th Cong., 1st Sess. 475 (1866) (statement of Sen.
Trumbull).

17. Id. at 1006 (statement of Rep. Clarke).

18 See, e.g., id. at 470 (statement of Rep. Broomall).

19. Id. at 866 (statement of Rep. Newell).

20. Id.

21. See MICHAEL KENT CURTIS, FREE SPEECH, “THE PEOPLE’S DARLING
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seemed equally threatening.

Discussions in Congress are one source that illuminates the public
understanding of the meaning of the Fourteenth Amendment.
Republicans explicitly said that they were determined not to return to the
abuses of the past. They would not accept “the ancient order of things,
when liberty of speech was abridged, and the bludgeon used to silence the
voice eloquently pleading for the oppressed of the land.”? Again and
again, in debates on the Thirteenth Amendment and Reconstruction in the
39th Congress, Republicans referred to suppression of speech and
democratic rights in the South before the war. Slavery could not be secure,
said Representative Plants in 1866, “if men in the slave States were
permitted to discuss the matter in any form . . . [so] freedom of speech and
the press must be suppressed as the highest of crimes; and no man could
utter the simplest truths but at the risk of his life.”?? Congressman
Donnelly called for the enforcement of the “sacred pledges of life, liberty,
and property” and of “all the guarantees of the Constitution.”?* The
alternative was a revival of “the old reign of terror. .. in the South, when
no northern man’s life was worth an hour’s purchase.”? Nor had the
subversion of free speech and free religious expression been limited to the
South. Before the war, mobs in Northern states had repeatedly attacked
anti-slavery speakers, meetings, and newspapers—a fact Republican
congressmen and senators recalled from 1864 to 1866.%

Republicans were looking for reform. Instead of reform, however,
Republicans saw renewed invocations of state sovereignty and states’
rights, renewed defiance of fundamental rights, and renewed efforts to
reduce blacks to a state of semi-slavery. “In not a single southern State,”
complained Representative Ward, “have they done justice to the freedmen.

PRIVILEGE”: STRUGGLES FOR FREEDOM OF EXPRESSION IN AMERICAN HISTORY 285
(2000) (““Today, it would cost a man his life to rise deliberately in the Legislature of

Virginia and announce a sentiment in favor of emancipation . . . .”’ (quoting CONG.
GLOBE, 36th Cong., 1st Sess. 1861 (1860) (statement of Rep. Bingham)).

22. CONG. GLOBE, 39th Cong., 1st Sess. 911 (1866) (statement of Rep.
Cullom).

23. Id. at 1013.

24. Id.

25. Id

26. See CURTIS, supra note 21, at 131-54, 21640 (describing incidents of

suppression of abolitionist free speech and the reaction to them); CURTIS, supra note 7,
at 38 (“[s]lavery . . . ‘throws types into the rivers when they do not print its will . . . .””
(quoting CONG. GLOBE, 38th Cong., 2d Sess. 193 (1865) (statement of Rep. Kasson)).
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In not one have they passed just and equitable laws that will protect him in
his rights. The courts are rebel, the jurors rebel, Legislatures rebel . ...
Freedom of speech, as of old, is a mockery.”?

For the great many Republicans who shared these views, the issue
went far beyond the rights of blacks to contract, testify, and own property.
It went to the heart of free government; a government in which citizens
enjoyed—throughout the land and in every state—all the rights, liberties,
privileges, and immunities contained in the Constitution. These included
not only those in the Bill of Rights, but also some less clearly defined
rights, such as the right to liberty and the pursuit of happiness, a basic
equal right to own property and contract, and substantial equality with
other state citizens.

To a remarkable degree, Republicans thought Americans had, or
should have, these rights. They reached this result by various routes.
Some invoked structural reasoning—seeing how the Constitution needed
to be interpreted to attain its objectives now that the incubus of slavery had
been removed. Under a widely held Republican view, by virtue of
citizenship people born in the country were entitled to fundamental
constitutional rights, to protection by the government, and to equality with
other citizens of their states as to fundamental interests. For many
Republicans, not only did all citizens have these rights, but possession of
the rights also meant they had a right to exercise the rights and be
protected in doing so0.28

This protection could and should come from the national as well as
state governments. From 1866 to the 1870s, when they legislated to protect
basic rights, Republicans repeatedly applied the laws enforcing the
Fourteenth and Fifteenth Amendments to all sections of the nation. They
rejected limiting the application of the laws to one section or to particular
states or areas that were at the moment engaging in flagrant denials of the
rights.?

Republicans in Congress in 1866 believed that the meaning of the
Constitution had to be understood in light of a changed post-Civil War
world, a world in which slavery had been abolished. They gave the

217. CONG. GLOBE, 39th Cong., 1st Sess. 783 (1866).
28. See CURTIS, supra note 7, at 49-56, 80-81.
29. See, e.g., Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27 (Civil Rights Act of

1866); Act of May 31, 1870, ch. 114, § 6, 16 Stat. 140, 141; Act of Apr. 20, 1871, ch. 22, §
2,17 Stat. 13. Each of these laws was worded to broadly apply to all citizens.
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Constitution what they considered its true meaning, not the meaning they
thought had been distorted by slavery. Slavery, said Representative Hill,
had “coiled its slimy length upon the bench where jurists sat. .. and with
serpent guile it hissed forth decrees and judgments which will eternally
disgrace the jurisprudence of the age....”* Even before the Fourteenth
Amendment, Representative Anderson insisted that (contrary to Dred
Scott v. Sandford) free blacks were citizens of the United States and were
“entitled to the best protection we can afford them.”3! Anderson said that
Congress needed to make the Thirteenth Amendment fully effective. “We
are today interpreting the Constitution from a freedom and not from a
slavery stand-point. The old interpretation of the Constitution was from a
slavery stand-point.”32  “[T]he Dred Scott case is old now,” said
Representative Thayer, “and as for Hobb and Fogg, they were before the
flood. The war... has made a new slate in many things relating to
law....”3

Republicans generally rejected the doctrine that states’ rights or state
sovereignty allowed the states, as before the Civil War, largely unfettered
control over fundamental rights of persons and citizens. “Hitherto,” said
Senator Howe of Wisconsin, “we have taken the Constitution in a solution
of the spirit of State rights. Let us now take it as it is sublimed and

30. CONG. GLOBE, 39th Cong., 1st Sess. 1469 (1866) (statement of Rep. Hill).
For an argument that the Amendment was merely designed to secure equality under
rights states choose to accord and emphasizing states’ rights concerns, see WILLIAM E.
NELSON, THE FOURTEENTH AMENDMENT: FROM POLITICAL PRINCIPLE TO JUDICIAL
DOCTRINE 114-19 (1988). For a discussion critical of Professor Nelson’s use of
evidence on this point and responding by expanding the context, see Michael Kent
Curtis, Resurrecting the Privileges or Immunities Clause and Revising the Slaughter-
House Cases Without Exhuming Lochner: Individual Rights and The Fourteenth
Amendment, 38 B.C. L. REv. 1, 56-65 (1996). For a recent discussion of the Bill of
Rights issue, see Bryan H. Wildenthal, Nationalizing the Bill of Rights: Revisiting the
Original Understanding of the Fourteenth Amendment in 1866-67, 68 OHIO ST. L.J.
1509 (2007) and authorities cited, particularly AKHIL REED AMAR, THE BILL OF
RIGHTS: CREATION AND RECONSTRUCTION (1998), and Richard Aynes, On
Misreading Bingham and the Fourteenth Amendment, 103 Yale L.J. 57 (1993). For a
different perspective, see George C. Thomas I, The Riddle of the Fourteenth
Amendment: A Response to Professor Wildenthal, 68 OH10 ST. L.J. 1627 (2007).

31. CONG. GLOBE, 39th Cong., 1st Sess. 1478 (1866) (statement of Rep.
Anderson).

32. Id.

33. Id. at 282.
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crystallized in the flames of the most gigantic war in history.”*
Congressman Newell rejected the invocation of states’ rights. To those
invoking it, states’ rights still meant “the right of an oligarchy to deprive
the people of their liberties....”3 States, he said, needed to respect the
Constitution and “human rights.”* Senator Nye responded to the
invocation of “states’ rights” by asking, “Why do you not talk about State
wrongs?”3

Still, as always, there were cross currents. Congressman Hale, for
example, told Congressman John A. Bingham—the author of Section 1 of
the Fourteenth Amendment, except for the Citizenship Clause—“that
there are other liberties as important as the liberties of the individual
citizen, and those are the liberties and rights of the States.”?® Still, Hale
thought the states were legally obligated to obey the commands of the
federal Bill of Rights.* Hale said the system of decentralized government
served to protect individual rights. Virtually all Republicans believed in a
federal system and did not want Congress to be able to preempt all state
laws. Pre-war ideas of states’ rights were generally repudiated, but
Bingham’s early version of the Fourteenth Amendment, which seemed to a
number of Republicans to allow Congress unlimited legislative power over
virtually all state matters, was tabled. Republicans wanted to preserve the
states, the federal system, and protect fundamental rights. States were to
be kept “within their orbits”—orbits that would keep them from colliding
with the fundamental rights of citizens and persons.*

Some expressly declared their belief in an evolving Constitution.
Congressman Plants thought that even “without any formal amendments
the Constitution has changed, and will continue to change, with the ever-
changing wants and will of the people.”# According to Plants, the
understanding of the Constitution, like that of the Bible, was shaped by

34. Id. at 163.
35. Id. at 868.
36. Id.

37. Id. at 2526.
38. Id. at 1065.

39 Id. at 1063, 1065. For Bingham’s rejoinder on the Bill of Rights issue, see
id. at 1064.

40. CURTIS, supra note 7, at 69 (quoting CONG. GLOBE, 39th Cong., 1st Sess.
1088 (1866) (statement of Rep. Woodbridge)).

41. CONG. GLOBE, 39th Cong., 1st Sess. 1011 (1866).
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“what the prevailing sentiment makes it by interpretation.”#? Plants had an
optimistic vision of the constitutional future: “All laws founded on caste
will be repealed. All races and all sexes will be enfranchised.”** And so,
eventually, it was to be. Many read the constitutional text in light of its
principles and ideals. “[T}he fundamental principles of government as
proclaimed by our fathers may not change,” explained Senator Wiley of
West Virginia, “but their application may be made more complete.”*
“This is an age of progress,” he explained, “progress of ideas, of science, of
philosophy, of civilization, of law, of liberty.”4

In response to the Black Codes, Congress passed the Civil Rights Act
of 1866. After declaring persons born in the country to be citizens, it
continued:

[S]uch citizens, of every race and color, without regard to any previous
condition of slavery ... shall have the same right, in every State and
Territory in the United States, to make and enforce contracts, to sue,
be parties, and give evidence, to inherit, purchase, lease, sell, hold, and
convey real and personal property, and to full and equal benefit of all
laws and proceedings for the security of person and property, as is
enjoyed by white citizens . . . .46

Fundamental rights such as those in the Bill of Rights had often been
described as provisions for the security of persons and property.*” So the
Civil Rights Act could be and was read by a number of Republicans not
merely as an antidiscrimination provision, but as consistent with their idea
that states were required to respect the liberties contained in the federal

42, ld.

43, Id. at 1015.

44, Id. at 3439.

45. Id

46. Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27 (Civil Rights Act of 1866)
(emphasis added).

47. CURTIS, supra note 7, at 71-73 (noting references to the right for security
of person and property as including Bill of Rights-type liberties); 2 JAMES KENT,
COMMENTARIES ON AMERICAN LAw *1-12; Curtis, supra note 30, at 50-52 (explaining
that the right for the security of person and property was used “as a shorthand
summary of Bill of Rights liberties”); Robert J. Kaczorowski, Revolutionary
Constitutionalism in the Era of the Civil War and Reconstruction, 61 N.Y.U. L. REv.
863, 923, 932 (1986) (discussing Chancellor Kent and leaders in the 39th Congress who
cited and relied on him); see also Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 449~
50 (1856) (referring to rights in the Bill of Rights as rights of person and property).

HeinOnline -- 56 Drake L. Rev. 923 2007-2008



924 Drake Law Review [Vol. 56

Bill of Rights.*® Liberty and equality were reciprocally reinforcing
conceptions. Of course, when the Fourteenth Amendment later made all
persons born in the nation citizens and guaranteed rights to all citizens and
liberties to all persons, it provided very important and very substantial
equality.

The Civil Rights Bill was challenged as unconstitutional. In support
of the power to pass it, Republicans in Congress relied on the Thirteenth
Amendment, which they read not merely to outlaw chattel slavery, but as
guaranteeing full and meaningful freedom and allowing Congress to
enforce it. Though some Northern states that prohibited slavery had passed
laws like the Black Codes, supporters of the Civil Rights Act saw such
discriminations as badges of slavery.#

Republicans advanced other justifications for the Civil Rights Act as
well. With the abolition of slavery, they insisted blacks were now citizens
of the United States. Every government had inherent power to protect its
citizens, and the fact of national citizenship entitled citizens to liberty and
equal rights.’® States had broad power to define property rights, rights to

48. CONG. GLOBE, 39th Cong., 1st Sess. 2332 (1866) (statement of Sen.
Dixon) (“Congress has given us, in the civil rights act, a guarantee for free speech in .
every part of the Union.”); CURTIS, supra note 21, at 371-72 (citing The Civil Rights
Bill in the Senate, N.Y. EVENING POST, Apr. 7, 1855, at 2). But ¢f. CONG. GLOBE, 39th
Cong., 1st Sess. 2465 (1866) (statement of Rep. Thayer) (Section 1 protected the
principles protected by the Civil Rights Act); id. at 2468 (statement of Rep. Kelly)
(suggesting that provisions of Section 1—which include requiring states to accord due
process—may already be in the Constitution); id. at 2539 (statement of Rep.
Farnsworth) (suggesting that all provisions in Section 1 except equal protection are in
the Constitution already, which would include the Due Process Clause as a limit on the
states).

49. See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 41 (1865) (statement of Sen.
Sherman) (declaring that the Thirteenth Amendment guaranteed “liberty to every
inhabitant of the United States”).

50. See, e.g., id. at 215 (statement of Rep. Davis) (“I believe the black man in
this country is entitled to citizenship, and by virtue that citizenship is entitled to
protection to the full power of this Government where ever he may be found, on the
face of God’s earth . ...”). Citizenship carried with it basic rights. Statements by some
that the Civil Rights Bill did not go beyond securing equality of rights are often
qualified. For example, Senator Trumbull sometimes said the bill would not operate in
states that did not discriminate in civil rights, but later was more precise: “Each state,
so that it does not abridge the great fundamental rights belonging, under the
Constitution, to all citizens, may grant or withhold such civil rights as it pleases . . ..”
Id. at 1760. Congressman Shellabarger said:
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testify, etc., provided they did not violate fundamental rights. But they
could not define property and testimony to deny black men their right to
equality. In search of power to protect the rights of citizens, Republicans
also often appealed to what they saw as ignored parts of the Constitution
and forgotten interpretations—parts that, as they saw it, provided
protection for American citizens and allowed Congress to ensure that
protection.’!

The Fourteenth Amendment was an attempt to transcend old
understandings of the constitutional rights of Americans and of the federal
system. It attempted to give the nation a new birth of constitutional
freedom. One common theme leading up to the passage of the
Amendment was the need for “irreversible guarantees of liberty,”s? which
would secure protection for the “rights of men—men of all classes and
conditions.”>® Representative Bingham and many others emphasized the
need to put guarantees in the Constitution, “thus placing [them] above the
power of South Carolina to repeal [them].”>* Together with Bingham,
others emphasized the need to enforce all the guarantees in the
Constitution,” to give citizens “protection in their natural and personal

[E]xcept so far as [the Civil Rights Bill] confers citizenship, it neither confers
nor defines nor regulates any right whatever. Its whole effect is . . . to require
that whatever of these enumerated rights and obligations are imposed by State
laws shall be for and upon ail citizens alike without distinction based on race . .

Id. at 1293,

S1. See, e.g., id. at 1263 (statement of Rep. Broomall) (noting that the
government had been held incompetent to protect the liberty of the citizen in the states
and giving his interpretation of the Preamble, the general welfare clause of Article I,
Section 8, and the privileges and immunities clause of Article IV, section 2 as
supporting a different interpretation); id. at 1062-63 (statement of Rep. Kelley)
(federal power to protect the rights, liberties, privileges, and immunities of the
humblest citizen should have been understood to be in the Constitution from the
beginning but need to be made explicit).

52. Id. at 112 (statement of Rep. Wilson).
53. Id. at 207 (statement of Rep. Farnsworth).
54. Id. at 123 (statement of Rep. Bingham); see also id. at 404 (statement of

Rep. Lawrence) (speaking on the need to make “fundamental changes in our organic
law and ingrafting on it irreversible guaranties”).

55. See, e.g., id. at 586 (statement of Rep. Donnelly) (proclaiming that the
Constitution should be “a shield and a protection, over the head of the lowliest and
poorest citizen in the remotest region of the nation™).
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rights enumerated in the Constitution.”36

Bingham faced a serious obstacle in convincing his colleagues.
Leading Republicans thought Congress already had the power to enforce
the rights enumerated in the Bill of Rights so as to protect citizens in the
states, giving it an alternative power to pass the Civil Rights Bill.5’ By this
view, states were already legally bound to respect the liberties in the Bill of
Rights. For some of these people, Bingham’s Section 1 of the Fourteenth
Amendment was unnecessary and did not accomplish much. In the end,
however, virtually every Republican agreed to the proposed Fourteenth
Amendment as necessary, or at least as useful, to further a reading of the
Constitution that protected rights of American citizens and other persons
throughout the nation and within all the states.

Senator Nye of Nevada, like many other Republicans, thought that
states already (before the Fourteenth Amendment) needed to conform to
“the enumeration of personal rights in the Constitution.”® “In the
enumeration of natural and personal rights to be protected,” Nye
continued:

the framers of the Constitution apparently specified everything they
could think of—“life,” “liberty,” “property,” “freedom of speech,”
“freedom of the press,” “freedom in the exercise of religion,” “security
of person,” &c.; and then, lest something essential in the specifications
should have been overlooked, it was provided in the ninth amendment
that the “enumeration in the Constitution of certain rights should not
be construed to deny or disparage other rights not enumerated.” This
amendment completed the document. It left no personal or natural
right to be invaded or impaired by construction. All these rights are
established by the fundamental law. Congress has no power to invade
them. ...

Will it be contended, sir, at this day, that any State has the power to
subvert or impair the natural and personal rights of the citizen? Will it
be contended that the doctrine of “State sovereignty” has so far
survived the wreck of its progenitor, slavery, that we are yet kept aloof
from the true construction of the Constitution?

56. Id. at 1032 (resolution of Rep. McClurg).

57. Id. at 1294 (statement of Rep. Wilson); id. at 1153 (statement of Rep.
Thayer).

58. Id. at 1072 (statement of Sen. Nye).
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While slavery existed as a political power, it was not possible to adopt
a true construction of the fundamental law. It was not possible to

assert with success or vindicate the power of Congress . ... The power
of Congress is not a dangerous power, for it is only a power of
protection.

... No State government that does not accord in spirit and form with
the principles of the Constitution is legitimate.... It never was
anything else than the offspring of the political heretic, State
sovereignty . ... It has been trying ever since it was born to overthrow
the principles embraced in the Declaration of Independence. It has
sought with great pertinacity and success to regulate public opinion by
mobs.>

John A. Bingham initially proposed a constitutional amendment that
gave Congress power to enforce privileges or immunities and equal
protection in the rights of life, liberty, and property. Several Republicans
feared that the Bingham’s equal protection proposal would allow Congress
to pass preempting laws on ali subjects of state legislation. A second
objection was that any law passed under the first Bingham proposal could
be repealed by a subsequent Congress.®® Bingham’s first attempt was
tabled. What emerged from the Joint Committee and became the final
version made all persons born in the nation citizens of the United States
and of their states, and it provided that no state shall abridge the privileges
or immunities of citizens of the United States, nor deprive any person of
equal protection, or of life, liberty, or property without due process of law.
Section 5 gave Congress the power to enforce the amendment.

B. The Amendment’s Privileges or Immunities Clause: Forgotten or
Perhaps Just Ignored

The Framers accepted the virtues of a federal system with a
substantial role for the states. They were unwilling to have the federal
government take over virtually all state law issues. But theirs was a

59. Id. at 1072-73.

60. Id. at 1095 (statement of Rep. Hotchkiss) (“Now, I desire the very
privileges for which the gentleman is contending shall be secured to the citizens; but I
want them secured by a constitutional amendment that legislation cannot override.
Then if the gentleman [John A. Bingham] wishes to go further, and provide by laws of
Congress for the enforcement of these rights, I will go with him.”).
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transformed vision of federalism, with states required to respect the
fundamental rights of American citizens. Citizens’ fundamental rights
would be protected by the national law. While the plan for national
protection of fundamental rights was comparatively clear, the mechanism
by which that protection would occur was somewhat less clear. Both
Congress and the Court could deal with state laws that violated
fundamental, national rights. But, beyond the liberties in the Bill of
Rights, due process, and equal protection, just what would these rights be?
Could Congress also deal with private action that attacked Fourteenth
Amendment rights? When they later confronted this issue, most
Republicans thought so, but some dissented.! At any rate, much of the
vision for national protection of fundamental rights was quickly forgotten
or simply ignored by the Supreme Court.

1. The Bill of Rights

The Fourteenth Amendment was crafted to secure equal protection
and due process to all persons and to protect the privileges or immunities
of citizens of the United States, including rights in the Bill of Rights. It
required states to respect these rights. The Privileges or Immunities Clause
protected these rights for citizens, and the Due Process Clause protected
many basic rights for all persons—including the procedural protections of
the Bill of Rights, such as jury trial, confrontation, and the privilege against
self-incrimination.

John Bingham’s plan to require states to obey the Bill of Rights under
the Fourteenth Amendment followed precedent. In Barron v. City of
Baltimore, Chief Justice Marshall had said the rights in the Bill of Rights
limited only the federal government.®? Had the Framers intended these
rights to limit the states, Marshall said the list would have been prefaced
with “no state shall.”* John Bingham, the primary author of Section 1,
said that he re-read Barron, and he prefaced Section 1 with Barron’s
suggested words: “No state shall . ...”# The language was consistent with
that used in the original Constitution to put limits on the states in the

61. See, e.g., CONG. GLOBE, 41st Cong., 2d Sess. 3809, 3884 (1870) (vote on
the Enforcement Act); CONG. GLOBE, 42d Cong., 1st Sess. 779, 808 (1871) (vote on the
KKK Act).

62. Barron v. City of Baltimore, 32 U.S. (7 Pet.) 243, 248-49 (1833).

63. ld. at 250.

64. CONG. GLOBE, 42d Cong., 1st Sess. app. 84 (1871) (statement of Rep.
Bingham). :
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interest of liberty in Article I, Section 10.65 It also followed the “no state
shall” form James Madison used when he attempted, albeit unsuccessfully,
to protect “the invaluable privileges” of free press, religious freedom, and
jury trial from the states.%

The words “privileges” and “immunities” were an appropriate
collective description of fundamental rights of United States citizens,
including those in the Bill of Rights. In proposing his bill of rights to the
first Congress under the Constitution, James Madison had referred to the
rights of press, conscience, and jury trial as “invaluable privileges.”®” His
usage was not unique; it was common. Before the framing of the
Fourteenth Amendment, the words “privileges” and “immunities” had
long and widely been used to describe liberties such as those in the Bill of
Rights—speech, press, jury trial, immunity from unreasonable search and
seizure, etc.® These liberties had commonly been described as privileges,
immunities, or rights of American citizens.® The Fourteenth Amendment
referred to “privileges or immunities of citizens of the United States,”
making clear that the rights protected were national, not simply local,
rights.”

Both John A. Bingham, the primary author of Section 1, and Jacob
Howard, who explained the amendment to the Senate on behalf of the
Joint Committee that proposed it, clearly signaled that the privileges or
immunities of citizens of the United States included rights in the Bill of
Rights.”" They also said that the privileges and immunities of citizens of
the United States were not limited to those in the first eight amendments;

65. U.S. CoNsT. art. I, § 10.

66. 1 ANNALS OF CONG. 441 (Joseph Gales ed., 1789) (statement of Rep.
Madison).

67. Michael Kent Curtis, Historical Linguistics, Inkblots, and Life After

Death: The Privileges or Immunities of Citizens of the United States, 78 N.C. L. REv.
1071, 1103-04 (2000).

68. Id. at 1110.

69. Id. at 1110-11.

70. U.S. CONST. amend. X1V, § 1 (emphasis added).

71. CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866) (statement of Sen.

Howard); see id. at 1033-34, 1088-89 (statement of Rep. Bingham) (discussing the
earlier version of his amendment); id. at 2542 (statement of Rep. Bingham) (discussing
the final version of his amendment); CONG. GLOBE, 42d Cong., 1st Sess. app. 84 (1871)
(statement of Rep. Bingham). For detailed press accounts of Howard’s speech, see,
e.g., Senator Howard’s Speech, PHILA. INQUIRER, May 24, 1866, col. 2, at §; N.Y.
TIMES, May 24, 1866, col. 5, at 1.
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they included other constitutional rights as well.”? Since the rights to be
protected went beyond those in the Bill of Rights, a simple reference only
to the Bill of Rights would not have been appropriate.

The Due Process Clause should also be read to protect the criminal
procedure guarantees of the Bill of Rights for all persons. These are
literally process guarantees, and a pre-Civil War Supreme Court case had
suggested that due process would be measured in part by those processes
required by the Constitution.” Basic due process and criminal procedure
rights were secured to all persons.

Finally, the slave state suppression of anti-slavery speech and press, as
well as anti-slavery religious expression, had been major grievances of
Republicans and opponents of slavery. The suppressions were enforced by
searches, seizures, and cruel punishments. Alleged fugitive slaves had been
denied a civil jury trial. Republicans and others had repeatedly described
these suppressions of speech, press, and religious expression as violating
the constitutional rights or privileges of American citizens.”

The idea that the Fourteenth Amendment was designed to ensure
that states respected the rights in the Bill of Rights is supported by multiple
sources: the text of Section 1; a common historic usage of the words
“privileges” and “immunities”; the way “no state shall” limits on the states
in the interest of liberty were phrased in Article I, Section 10 of the
Constitution; Chief Justice Marshall’s instance that “no state shall” was the
way to craft a provision to require states to obey the Bill of Rights; John
Bingham’s later statement that he explicitly followed Chief Justice

72. See CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866) (statement of Sen.
Howard) (stating that, in addition to those in the Bill of Rights, privileges or
immunities include fundamental rights of free citizens that cannot be fully defined);
CONG. GLOBE, 42d Cong., Ist Sess. app. 84 (1871) (statement of Rep. Bingham)
(privileges or immunities are chiefly defined in the first eight amendments).

73. Murray’s Lessee v. Hoboken Land & Improvement Co., 59 U.S. (18
How.) 272, 276-77 (1855); see 2 WILLIAM WINSLOW CROSSKEY, POLITICS AND THE
CONSTITUTION IN THE HISTORY OF THE UNITED STATES 1136~37 (1953) (at the time of
the framing of the Fourteenth Amendment, the decision in Murray’s Lessee established
that the criminal procedure and other process rights in the Bill of Rights were
encompassed in due process); see also William Winslow Crosskey, Charles Fairman,
“Legislative History,” and the Constitutional Limitations on State Authority, 22 U. CHL
L. REv. 1, 6-7 (1954) (arguing that the holding in Murray’s Lessee means that the
process guarantees of the first eight amendments are included in due process).

74, See generally CURTIS, supra note 21, at 271-99; CURTIS, supra note 7, at
105-06.
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Marshall’s instructions; the statements of the Fourteenth Amendment’s
two leading proponents in Congress; the widely expressed aspirations of
Republican congressmen in the 39th Congress to see that the liberties in
the Bill of Rights were respected; the history of suppression of those rights
in the interest of slavery; and the fear that the South was seeking to re-
institute slavery under another name and to resume prior despotic
practices.

History rarely speaks with just one voice, and diversity existed among
the many individuals who discussed the Fourteenth Amendment. Still, the
preponderance of the evidence strongly supports the idea that the
Fourteenth Amendment in general and the Privileges or Immunities
Clause in particular were designed to protect fundamental rights, including
rights in the Bill of Rights. Not a single person explicitly contradicted
Bingham and Howard on the Bill of Rights, though a few did say things
that can be read as inconsistent with this reading.”” Reading the
Fourteenth Amendment to protect Bill of Rights liberties responds to

75. See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 2883 (1866) (statement of
Rep. Latham) (suggesting an identity between the Civil Rights Act and Section 1); id.
at 2539 (statement of Rep. Farnsworth) (suggesting that all of Section 1 was already in
the Constitution, except for equal protection); id. at 2511 (statement of Rep. Eliot)
(seemingly reading the Privileges or Immunities Clause as an antidiscrimination
provision); see also The Great Meeting, DAILY CHAMPION (Atchison, Kan.), Aug. 21,
1866, at 2 (speech of Sen. Pomeroy) (stating Section 1 makes the “idea embodied in the
Civil Rights Bill a part of the fundamental law” and referring specifically to the
citizenship provision); Hamlin, PHILA. PRESS, Oct. 4, 1866, at 1 (speech of Hannibal
Hamlin) (Section 1 “embodies the civil-rights bill, which says that every child born
under our flag shall be an American citizen,” and is designed to “give every man in the
country complete protection for his person and property .. ..”). Suggestions that the
Fourteenth Amendment was essentially identical to the Civil Rights Act do not, as is
sometimes supposed, negate application of the Bill of Rights to the states. The Civil
Rights Act secured to citizens the full and equal benefit of all laws and provisions for
the security of persons and property, a phrase that could encompass the protections of
the Bill of Rights, especially since many Republicans already considered the states
bound by these guarantees. See Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27 (Civil Rights
Act of 1866). The suggestion of identity implies that the Civil Rights Act had a
provision forbidding states to deny persons life, liberty, or property, without due
process of law. This provision (and other Bill of Rights liberties limiting the states)
could be found in the full and equal benefit of all laws and provisions for the security of
person and of property—this phrase was often used to include liberties in bills of
rights. That would be so if one assumed that states were already required to obey the
guarantees of the Bill of Rights, including the Fifth Amendment Due Process Clause—
a view a number of Republicans held.
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major historic grievances that existed and were complained about for at
least thirty years before the Civil War. These grievances were expressed
again and again in 1865 and 1866—particularly suppression in the interest
of slavery of liberties listed in the Bill of Rights. In 1866, Republicans
added denial of equal civil rights to black citizens to these grievances.

The Fourteenth Amendment was designed to protect the rights of
citizens and persons, and the Privileges or Immunities Clause had been
expected to do much of the work. Still, the Supreme Court initially
rejected application of the Bill of Rights to the states.” Only much later
did the Court begin to require states to obey the guarantees. For many
years, the Court reduced the Privileges or Immunities Clause to a virtual
nullity.” Finding it did not protect fundamental rights in the Bill of Rights
was also one of the two ways the Court torpedoed congressional statutes
designed to enforce the Fourteenth Amendment.

2. Other Less Textually Explicit Rights

Throughout the 39th Congress, invocations of natural rights, of
inalienable rights, and of the Declaration of Independence were common.

76. See, e.g., Twining v. New Jersey, 211 U.S. 78, 99 (1908) (holding the Fifth
Amendment protection against self-incrimination does not apply to the states);
Hurtado v. California, 110 U.S. 516, 534-35 (1884) (holding that due process under the
Fourteenth Amendment does not include a right to a grand jury indictment and,
though that guarantee can be found in the Fifth Amendment, it is not applicable to the
states).

77. Palko v. Connecticut, 302 U.S. 319, 324-26 (1937) (holding that the Due
Process Clause only encompasses those “privileges” and  immunities” in the Bill of
Rights that are fundamental—those that “have been found to be implicit in the
concept of ordered liberty”); Twining, 211 U.S. at 96 (explaining that decisions such as
the Slaughter-House Cases “gave much less effect to the Fourteenth Amendment than
some of the public men active in framing it intended”); The Slaughter-House Cases, 83
U.S. (16 Wall.) 36, 74-76 (1873) (holding that the Fourteenth Amendment describes
each citizen as having national citizenship and state citizenship, and that the Privileges
or Immunities Clause only protects rights inherent in the former, while states have
power to regulate and protect the latter).

78. E.g., CONG. GLOBE, 39th Cong., 1st Sess. 2459 (1866) (statement of Rep.
Stevens) (discussing the connection between the goals of the Declaration of
Independence and the proposed Amendment); id. at 1319 (statement of Rep. Holmes)
(referring to “the right to life, liberty, and the pursuit of happiness”); id. at 1616
(statement of Rep. Moulton) (referring to efforts to secure civil rights to blacks and
Union citizens in the South “for the purpose of establishing liberty and equality on the
principles of the Declaration of Independence”); id. at 305 (statement of Rep. Delano)
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Before, as well as after, the congressional passage of the Fourteenth
Amendment, Republicans said that rights to liberty and equality were the
birthright of American citizens. In his acceptance speech in December of
1865, Speaker Colfax called for guarantees for the protection of inalienable
rights.” Representative Hale said that blacks were citizens and the
Declaration of Independence applied to all citizens. According to
Representative Farnsworth, the Equal Protection Clause was necessary so
every subject can “have and enjoy equal rights of ‘life, liberty, and the
pursuit of happiness’....”% Senator Stewart of Nevada said all members
of the Union party “are agreed that all men are entitled to life, liberty, and
the pursuit of happiness” and would endorse the means needed “to secure
these inalienable rights to every American citizen.”®" Speaker after
speaker during the congressional debates emphasized both liberty and
equality.®

The Fourteenth Amendment reflected a widespread pre-existing
belief that people had certain inalienable, fundamental rights.8> These
were essentially rights of freedom—rights that a citizen of a free
government should have. They included rights in the Bill of Rights but
also went beyond those specifically listed.?* Typically, no one attempted a
comprehensive definition of all rights essential to personal freedom.
Republicans invoked rights that were not specified in the Constitution.®
These included not only freedom of movement and travel, the right not be
arrested as a vagrant for want of a long term labor contract, and equality of

(“I accept in their full force and effect the principles of the Declaration of
Independence . . . .”); id. at 393 (statement of Rep. McDougal) (asserting that the
Thirteenth Amendment “authorizes Congress to pass a law in aid of its terms” and
describes such a proper law as one “declaring that no State legislation or legislation of
Congress should effect to deprive any person, regardless of color, of his right to life,
liberty, and the pursuit and enjoyment of his happiness . . . .”); id. at 903 (statement of
Rep. Cook) (calling for a constitutional amendment to “make the grand enunciation of
the fathers of the Republic, that God created all men equal, and endowed them with
inalienable rights, among which are life, liberty, and the pursuit of happiness . . . living,
practical truths.”); id. at 41 (statement of Sen. Sherman) (advocating protection of
blacks in their natural rights).

79. Id. at 5.

80. Id. at 2539.

81. Id. at 2798.

82. See supra note 78.

83. See CURTIS, supra note 7, at 89.
84. Id. at 82.

85. Id.
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rights to make contracts, testify, and hold property, but also rights to teach,
preach, and assemble.?¢ These contractual rights and the right to testify,
like all rights, were not beyond government regulation, and states retained
broad power to define contractual and property rights. Regulations of
property and contracts that seemed reasonable to people at the time are
plainly irrational by modern standards—for example, today most of us see
laws excluding married women from these rights as unreasonable.

Today, many reject the idea that the reference of liberty in the Due
Process Clause has substantive content—protecting at least some
irreducible minimum of liberty and the right to property. For example,
dissenting in Moore v. City of East Cleveland, Justice White wrote, “[T]he
substantive content of the Clause is suggested neither by its language nor
by preconstitutional history; that content is nothing more than the
accumulated product of judicial interpretation of the Fifth and Fourteenth
Amendments.”® The Privileges or Immunities Clause is a natural place to
find substantive rights, including less textually explicit ones.

Still, a number of leading Republicans also seem to have read the
Due Process Clause as protecting substantive rights as well as equal
enjoyment of civil rights. Senator Henry Wilson complained about
Southern laws that severely limited where blacks could live, subjecting
them to arrest as vagrants and to being sold for labor to pay off their fines
if they lived in the wrong place or lacked a residence. Senator Edgar
Cowan—a Republican who later deserted the party on the Fourteenth
Amendment issue—cited the Due Process Clause of the Fifth Amendment
for the proposition that “the rights of no free man, no man not a slave, can
be infringed in so far as regards any of the great principles of English and
American liberty . . ..”# Cowan claimed (mistakenly, if Barron was good
law) that there was “ample remedy now” against such Southern laws under

86. Id. at 35 (describing some of the rights denied to blacks by the South’s
Black Codes); id. at 66 (discussing basic rights some saw in Article IV, Section 2’s
privileges and immunities and quoting Corfield v. Coryell, 6 F. Cas. 546, 551-52
(C.C.E.D. Pa. 1823) (No. 3230) (Article IV, Section 2 protects fundamental rights)); id.
at 135 (complaints in convention of Southern unionists about denial of rights to
assemble, to free press, to exercise of religion, to jury trial, and to travel). See supra
note 14 for provisions of the Black Codes that abridged the right to speak, preach, and
assemble.

87. Moore v. City of East Cleveland, 431 U.S. 494, 543-44 (1977) (White, J.,
dissenting).

88. CONG. GLOBE, 39th Cong., 1st Sess. 340 (1866) (statement of Sen.
Cowan).
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the Due Process Clause of the Fifth Amendment.® Though Cowan said no
man could be “deprived of his rights without the ordinary process of law,”
he seems not to have limited the Due Process Clause to guaranteeing
process. Instead he invoked it as preventing arrest, trial, and punishment
under laws that he saw as infringing on liberty. Senator Henry Wilson
concurred in this interpretation of the Constitution.%

Both John Bingham, the primary author of Section 1 of the
Fourteenth Amendment, and James Wilson, the chairman of the Judiciary
Committee in the House of Representatives, saw the Civil Rights Bill of
1866 as an effort to enforce rights in the Bill of Rights, particularly due
process. The Civil Rights Bill provided that all persons born in the nation
were citizens and guaranteed to all citizens the same rights that white
citizens had to contract, sue, and testify; to hold and acquire real and
personal property; and to the full and equal benefit of all laws and
provisions for the security of person and property.

Bingham insisted a constitutional amendment was necessary before
Congress could enforce the Bill of Rights, as he believed the Civil Rights
Bill attempted to do. James Wilson thought enforcement was justified
even before the Constitution was amended. Wilson responded to
Bingham:

He says we cannot interpose in this way for the protection of rights.
Can we not? What are the great civil rights to which the first section of
the bill refers? I find in the bill of rights which the gentleman desires
to have enforced by an amendment to the Constitution that “no person
shall be deprived of life, liberty, or property without due process of
law.” I understand that these constitute the civil rights belonging to
the citizens in connection with those which are necessary for the
protection and maintenance and perfect enjoyment of the rights thus
specifically named, and these are the rights to which this bill relates,
having nothing to do with subjects submitted to the control of the
several States.

89. Id.

90. Id.  Senator Wilson concurred that the Constitution provided those
protections only “so far as the Constitution can do it,” but argued that the Amendment
was necessary to allow Congress the power to pass legislation offering further
protection and to nullify the Black Codes. Id.
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Now, sir, in relation to the great fundamental rights embraced in
the bill of rights, the citizen being possessed of them is entitled to a
remedy.”!

For Wilson, due process encompassed liberty and property rights and
rights necessary to the maintenance and enjoyment of life, liberty, and
property. The rights to sue and testify fit easily within a Due Process
Clause that is read only to guarantee process rights. The rights to hold and
convey real and personal property, to free speech, and to freedom of
religion, are not process rights.

John Bingham and others also read due process to require equality in
the application of laws—to encompass equal protection principles. That
approach, as well as a substantive rights approach, could explain protection
of substantive rights to property and contract. A mere equality approach
would allow Congress to secure equal enjoyment of rights defined by state
law. Still, Republicans followed a consensus view that fundamental rights
were beyond the power of states to define out of existence. Southern state
suppression, by law, of anti-slavery speech, press, and religion applied to
all. No one got to speak against slavery—white or black, Southerner or
Northerner. Republicans were particular targets. Still, Republicans saw
these laws as violating the right to free speech, press, and religion.

Bingham saw the Civil Rights Bill as an effort to enforce the entire
Bill of Rights—not just one of the rights. For Bingham and others who
believed American citizens possessed fundamental rights including those in
the Bill of Rights, these fundamental rights would be encompassed in the
Civil Rights Bill’s reference to the “full and equal benefit of all laws and
provisions for the security of person and property.”*

By 1866 it was common to describe the rights in the Bill of Rights as
provisions for the security of person and property. For example,
Chancellor Kent, who was cited in debates in the 39th Congress, described
the right to “personal security” as protecting guarantees of liberty that had
been “transcribed into the constitutions in this country from Magna
Charta, and other fundamental acts of the English Parliament.”® His

91. Id. at 1294 (statement of Rep. Wilson).

92. CURTIS, supra note 7, at 78 (emphasis added).

93. 2 KENT, supra note 47, at *12; see also Curtis, supra note 30, at 51 (“Kent
explicitly equated the right to personal security and liberty with many guarantees
included in bills of rights . . . . For Kent, many of these rights were enshrined in state
law and the Federal Constitution”); Kaczorowski, supra note 47, at 923 & n.295, 932
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examples listed a number of rights protected by the Bill of Rights.** The
Dred Scott case had referred to the rights in the Bill of Rights as rights of
“person and property.”” During the debate on the Freedman’s Bureau
Bill, Senator Trumbull explained that the bill’s reference to the “laws and
provisions for [the] security of person and of property” included the
constitutional right to bear arms.%

A great many Republicans believed that a proper understanding of
the Constitution required states to respect the rights contained in the Bill
of Rights, although, as John Bingham understood, Barron v. City of
Baltimore held the opposite.” For those who thought states were already
required to obey the Bill of Rights (as well as those who thought Congress
had legislative power to protect the rights), these rights would be included
in the Civil Rights Act’s reference to the “full and equal provision of all
laws and proceedings for the security of person and of property.” Senator
Dixon, a Republican from Connecticut, read the Civil Rights Act to protect
the Bill of Rights’ liberties in all the states.” “Congress has given us,” he
said, “in the civil rights act, a guarantee for free speech in every part of the
Union.”® Those who equated Section 1 of the Fourteenth Amendment
with the Civil Rights Bill seem to have shared Senator Dixon’s view.10!
That is so because they must have found in the general language of the
Civil Rights Bill a ban on states depriving any person of life, liberty, or
property without due process of law.

3. Defining Less Textually Explicit Rights

One problem is what to make of the idea of less textually explicit
fundamental rights encompassed under general headings like privileges,

(discussing Chancellor Kent and leaders in the 39th Congress who cited and relied on
him).

94, 2 KENT, supra note 47, at *12.

95. Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 449-50 (1856); see also
CURTIS, supra note 7, at 72.

96. CURTIS, supra note 7, at 104.

97. Barron v. City of Baltimore, 32 U.S. (7 Pet.) 243, 249-51 (1833) (holding

that if the Framers intended the Bill of Rights to limit the states, they would have used
the “no state shall” language used in the rest of the Constitution).

98. Act of Apr. 9, 1866, ch. 31, § 1, 14 Stat. 27 (Civil Rights Act of 1866).
99. CURTIS, supra note 21, at 371-72.
100. CONG. GLOBE, 39th Cong., 1st Sess. 2332 (1866) (statement of Sen.
Dixon).
101. See, e.g., id. at 2883 (statement of Rep. Latham).
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immunities, or liberty. As we have seen, Republicans frequently invoked
the Declaration’s rights to liberty and the pursuit of happiness, and a
number of individuals equated these rights and equality to the rights in
Section 1. The rights in the Declaration were basic human rights.

The history of the Fourteenth Amendment supports the application
of its text to protect basic rights—“privileges or immunities of citizens of
the United States,” including rights necessary to secure life, liberty, and the
pursuit of happiness.!® The “no state shall” language, language used in
Article I, Section 10 to establish judicially enforceable rights and precedent
enforcing those rights, strongly suggests judicial enforcement. So do the
reasons given for changing the form of the Amendment from a simple
grant of power to Congress to a limit on the states plus enforcement power.

Reading constitutional clauses in light of the principles of the
Declaration, as some Justices have done, is not a new idea. It is at least as
old as the framing of the Fourteenth Amendment. In his dissent in
Olmstead v. United States, Justice Brandeis invoked the phrases of the
Declaration in support of a reading of the Fourth Amendment that went
beyond its literal words.'® Indeed, Justice Brandeis found a right to
privacy, not in the literal words of the Fourth and Fifth Amendments, but
in their larger purposes:

The makers of our Constitution undertook to secure conditions
favorable to the pursuit of happiness. They recognized the significance
of man’s spiritual nature, of his feelings and of his intellect. They knew
that only a part of the pain, pleasure and satisfactions of life are to be
found in material things. They sought to protect Americans in their
beliefs, their thoughts, their emotions and their sensations. They
conferred, as against the Government, the right to be let alone—the
most comprehensive of rights and the right most valued by civilized
men. To protect that right, every unjustifiable intrusion by the
Government upon the privacy of the individual, whatever the means
employed, must be deemed a violation of the Fourth Amendment.!%

Similarly, Justice Stevens’s eloquent dissent in Bowers v. Hardwick
invoked the Declaration’s principle of equal liberty against a newly minted
“‘crime against nature’” law that targeted only sex acts between people of

102. U.S. CONST. amend. XIV.

103. Olmstead v. United States, 277 U.S. 438, 476 (1928) (Brandeis, J.,
dissenting).

104. Id. at 478 (emphasis added).
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the same sex.!® “Although the meaning of the principle that ‘all men are
created equal’ is not always clear, it surely must mean that every free
citizen has the same interest in ‘liberty’ that the members of the majority
share.”1% In Poe v. Ullman, Justice Harlan cited the passage quoted above
from Justice Brandeis’s dissent to support the right of married couples to
use birth control devices.!” Though these decisions were dissents, the
dissents were later accepted as the more accurate statement of the law.

Of course, identifying the content of rights included in the privileges
or immunities of citizens of the United States requires judgment.
Republicans in 1866 often treated less textually explicit rights as being
recognized by or as emanating from the text. In giving content to rights to
be inferred from the privileges or immunities of citizens of the United
States, or from the liberty of the Due Process Clause, there are at least four
alternatives.

One could simply reject the idea that the rights were judicially or
legally enforceable. The change in the form of the Fourteenth
Amendment from an earlier “Congress shall have the power” version to
the later one explicitly limiting the states (and conferring power to enforce
on Congress) was designed to ensure judicial enforcement.!® The form of
the Amendment followed that used for other judicially enforceable
constitutional rights.

One might limit the rights to those specifically mentioned, for
example, in the Bill of Rights or perhaps in the Civil Rights Act.1® The
problems with that approach are that it was rejected by leading framers of
the Amendment, and a broader view is consistent with the text.!10

105. Bowers v. Hardwick, 478 U.S. 186, 215 (1986) (Stevens, J., dissenting).

106. Id. at 218.

107. Poe v. Ullman, 367 U.S. 497, 550 (1961) (Harlan, J., dissenting) (quoting
Olmstead, 277 U.S. at 478).

108. E.g., CONG. GLOBE, 39" Cong., 1st Sess. 1095 (Rep. Hotchkiss on the
need to craft the amendment so as to allow judicial enforcement). See supra Part I11.A.

109. The most extreme version of this approach seeks to limit rights protected

by the Fourteenth Amendment to the equal rights to testify, bring court actions,
possess property, and enter contracts specified in the Civil Rights Act. This approach
is not even consistent with the language of the Civil Rights Act itself, which gave all
citizens the full and equal benefit of all laws and provisions for the security of person
and property.

110. See supra note 71 and accompanying text (remarks of Sen. Howard and
Rep. Bingham).
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One could, like Justice Scalia, insist on an unbroken tradition
recognizing the less textually explicit right at the most specific level.!"! This
is consistent with the original expectations approach. The problem with
that approach is that, before the Fourteenth Amendment was ratified,
Republicans thought citizens had rights belonging to all free men, though
they were not all specifically spelled out in the Bill of Rights.''? Of course,
at the specific level of the tradition dealing with free African-Americans,
many rights the Framers thought black people had were rights that had
been denied, and in some cases continued to be denied, by a number of
states.!'3  Still, they believed newly freed blacks were citizens and
American citizens had these rights—tradition to the contrary as to free
blacks notwithstanding. On the other hand, if one looks at an evolving
tradition, by 1860 many states had moved away from racist laws on issues
such as the right to settle in the state and to testify against whites.!!4

The Privileges or Immunities Clause specifically protected
constitutional rights of American citizens against states. Because it
recognized that American citizens had these basic rights, the Privileges or
Immunities Clause, together with the Amendment’s Citizenship Clause,
indicates that basic rights belong to all American citizens. Whatever the
original Constitution may have meant, the Constitution as amended by the
Fourteenth Amendment should be read as a guarantee that all citizens
should be protected in their fundamental rights—including rights less
explicit in the text.

Finally, one might appeal to the general principles invoked and use
multi-factorial reasoned judgment in seeking to give content to the rights.
Among other sources, courts should look at landmarks in the history of
English and American liberty, the Declaration of Independence, and
evolving understanding shown by state constitutions and decisions,!s

111. Michael H. v. Gerald D., 491 U.S. 110, 127-28 n.6 (1989). That case
discussed the rights of a natural father to visitation with a child adulterously conceived.
Id. at 113-15. In determining such a parent’s rights, Justice Scalia stated, “We refer to
the most specific level at which a relevant tradition protecting, or denying protection
to, the asserted right can be identified.” Id. at 127-28 n.6.

112. CURTIS, supra note 7, at 82.

113. William Wiecek, Preface to the Historical Race Relations Symposium, 17
RUTGERS L.J. 407, 424-25, tbl. 1-2 (1986) (highlighting the rights denied and granted to
blacks in various states).

114. Id. at 425, tbl. 2.

115. See Akhil Reed Amar, The Supreme Court 1999 Term, Foreword: The
Document and The Doctrine, 114 HARV. L. REV. 26, 123-24 (2000).
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including decisions by state legislatures and state courts related to the
asserted underlying right.!6

This approach lacks the illusion of certainty promised by a “shock the
Framers” test, a test that “movement conservative” judges follow unless
they decide not to. It involves recognizing and resolving tensions between
individual rights and the democratic process, between the world view of the
past and that of the present, between stability and change, between logic
and prudence, and a host of other factors. Like every other prescription
for deciding cases made to fallible human judges, it is subject to abuse and
needs to be constrained by considerations that should restrain judges.
Decisions such as Lawrence v. Texas'' and Griswold v. Connecticut,'8
which protect the sexual privacy of adults are not cases of judges imposing
merely personal values or thwarting the—often entirely imaginary—
contemporary will or moral judgments of the people.!” Instead, these
cases are supported by basic principles of the privacy of the home; by the
equal rights of citizens of the United States, by the decisions of most state
legislatures and many state courts, in the case of Lawrence; also by the
rationales of cases like Griswold and Eisenstadt v. Baird'? upholding a
right to engage in non-procreative sex; and a host of other factors.

C. Protection: Against State Action or Against State Action and Private
Suppression of Fourteenth Amendment Rights

What form would the protection take? State laws that violated the
privileges or immunities of citizens of the United States, due process, or
equal protection could be voided by laws passed by the Congress'?! or by

116. See, e.g., Lawrence v. Texas, 539 U.S. 558, 569, 573 (2003) (protecting the
right of consenting adults to engage in private sexual acts of oral or anal sex).
117. Lawrence, 539 U.S. 558.

118. Griswold v. Connecticut, 381 U.S. 479 (1965) (holding that married
couples have a privacy right to use contraception).
119. See Schochet v. State, 541 A.2d 183, 206 (Md. Ct. Spec. App. 1988)

(Wilner, J., dissenting) (rejecting a claim that a ban on oral sex between consenting
adults in private was supported by public morality), rev’d, 580 A.2d 176 (Md. 1990).

120. Eisenstadt v. Baird, 405 U.S. 438, 453-54 (1972) (holding there is an equal
right to privacy for married and unmarried citizens alike).
121. See, e.g., CONG. GLOBE, 39th Cong., 1st Sess. 2765-66 (1866) (statement

of Sen. Howard) (discussing congressional enforcement of the Fourteenth
Amendment).
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the courts.’? What if private terrorist groups, such as the Ku Klux Klan,
conspired to use violence in order to deprive citizens of their rights to
speech, political association, and other constitutional and legal rights? The
evidence is conflicting, but the better constitutional analysis would have
followed that of the great majority of Republicans and resulted in the
acceptance of congressional protection.

Early on, the Court embraced an approach that severely restricted the
ability of the elected Congress to protect fundamental individual rights
from suppression by “private” political terrorists. The current Court,
repudiating a contrary view expressed by most of the Justices in a Warren
Court decision, has also invoked the state action limit on national power to
protect American citizens from private violence motivated by hostility to
constitutional rights.’® In doing so, the Court invoked some of the
pertinent history, but it also left out a lot of the story.

From the 1850s through the Fourteenth Amendment debates,
Republicans and others protested private violence that had been used to
silence anti-slavery and Republican speech, press, petition, assembly, and
religious expression.’* Mob suppression of anti-slavery speech had not

122. See, e.g., id. at 2459 (statement of Rep. Stevens) (noting that Section 1
could be enforced even if the Civil Rights Act was repealed).
123. Compare United States v. Morrison, 529 U.S. 598, 627 (2000) (finding no

congressional authority under the Commerce Clause or Section 5 of the Fourteenth
Amendment to reach the private action of violence against women) with United States
v. Guest, 383 U.S. 745, 759-60 (1966) (holding that Congress could regulate private
interference with interstate travel via the Fourteenth Amendment). In his
concurrence, Justice Clark stated his belief that “there can be no doubt that the specific
language of [Section] 5 empowers the Congress to enact laws punishing all
conspiracies—with or without state action—that interfere with Fourteenth
Amendment rights.” Id. at 762 (Clark, J., concurring). Justice Brennan also concurred
that Section 5 could reach any private conspiracy that infringed on a right secured by
the Constitutuion. Id. at 777 (Brennan, J., concurring). Seven members of the Court
opined that Congress could reach purely private action to enforce Section 1 guarantees.
Id. at 761-86 (Warren, C.J., Brennan, Clark, Black, Fortas, Douglas, & Harlan, J.J.,
concurring). Many of the ideas supported here—the Bill of Rights as limiting the
states, the key roles of the citizenship clause and the Prigg precedent, and the power to
protect citizens’ rights against private attacks—were suggested by the first Justice
Harlan. See, e.g., The Civil Rights Cases, 109 U.S. 3, 28-35, 46, 54 (1883). On the
relation of egalitarian values to substantive liberty, see generally Kenneth L. Karst, The
Liberties of Equal Citizens: Groups and the Due Process Clause, 55 UCLA L. REV. 99
(2007).
124. See CURTIS, supra note 7, at 31.
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