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SOME PENETRATING OBSERVATIONS ON
THE FIFTH ANNIVERSARY OF LAWRENCE V.
TEXAS: PRIVACY, DOMINANCE, AND
SUBSTANTIVE EQUALITY THEORY"

Shannon Gilreath™

INTRODUCTION

1 think [judges] have failed adequately to recognize their duty of weighing
considerations of social advantage. The duty is inevitable, and the result of
the often proclaimed judicial aversion to deal with such considerations is
simply to leave the very ground and foundation of judgments inarticulate, and
often unconscious . . . .

—Oliver Wendell Holmes!

Lawrence v. Texas, the decision in which the United States Supreme
Court invalidated the states’ remaining sodomy laws, turned five years old
on June 26, 2008.2 Sometimes anniversaries and the reflection they
occasion bring us to unhappy realizations. At these unhappy times, we
may look at our chosen partners after a period of years and think how
differently they turned out to be than we had hoped. So it is in my romance
with Lawrence v. Texas. The Lawrence opinion, its obvious equality-
promoting attributes notwithstanding, simply isn’t as attractive to me as it
was when I first read it. Five years ago, Justice Kennedy’s majority
opinion in Lawrence v. Texas proceeded through a due process analysis to
invalidate a Texas law, unequal on its face, which criminalized same-sex

"These thoughts were composed for the fifth anniversary of the Lawrence decision. Because of the
nature of publishing, they will appear in print much closer to what is actually the sixth anniversary of
the decision. Nevertheless, for a variety of reasons, [ have decided to keep the title as it is.
** University Fellow in Law and Professor for Interdisciplinary Study, Wake Forest University School
of Law, North Carolina. I am grateful for the helpful input of friends and colleagues including:
Kenneth Karst, Richard Delgado, Ronald Wright, Sidney Shapiro, Twiss Butler, Michael Perry,
Michael Curtis, Kathleen Mahoney, and Jose Gabilondo. Conversations with Ann Scales helped give
the article integrity. I also acknowledge the work of my stellar research assistant Ben Prevas in the
composition of this essay, and the ceaseless energies of Wake Forest’s reference librarians, especially
Ellen Makaravage and Jason Sowards. Vulnerabilities in theory and other shortcomings are the sole
responsibility of the author.
Catharine MacKinnon, this article is for you, “in sisterhood, really.”
! Oliver Wendell Holmes, The Path of the Law, 10 HARV. L. REV. 457, 467 (1897).
? 539 U.S. 558 (2003).
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sex.> Many Gay* rights advocates greeted the decision with enthusiastic
abandon.> The Court made a glancing pass at equality jurisprudence,® but
its mere passing reference was highlighted by the fact that certiorari was
granted on the question of whether the Texas law violated equal
protection;’ and equality arguments were made by lawyers for Lawrence
and Garner and by advocates for the amici curiae.®

This essay will explain why the privacy rationale employed in
Lawrence, its obvious equality promotion notwithstanding, served to
further entrench heteronormative® dominance at the expense of real
equality.!® An applied equality rationale would have avoided this result
and would have created access to foreclosed public spaces (e.g., marriage)
that currently operate as institutionalized, hetero-dominated hierarchy in

3 539 U.S. at 561-79 (2003).

4 My convention in this article (although not one I have followed in previous work) is to capitalize
the words “Gay” and “Black.” 1 do this in recognition of the fact that these categorical labels often
describe far more than the mere implication of biological essence. By this I mean that “Gay” and
“Black” often bespeak a cultural, social, and political identity of shared experience that “white” and
“straight” do not. For purposes of this essay, “Gay” encompasses both “gay” and “lesbian.”

* See, e.g., John Rechy, Finally, Dignity and Respect — But at Such a Cost, L.A. TIMES, June 29,
2003, at M5 (describing Lawrence as an “unqualified victory”); E.J. Graff, The High Court Finally Gets
It Right, BOSTON GLOBE, June 29, 2003, at D11 (referring to Lawrence as “our Brown v. Board of
Education, declaring us full citizens, entitled to all the rights and freedoms held by our siblings,
colleagues, and friends”). Legal academics, too, praised the Lawrence decision unreservedly, including
William Eskridge, Tobias Wolff, and Richard Lazarus. See Katherine M. Franke, The Domesticated
Liberty of Lawrence v. Texas, 104 COLUM. L. REV. 1399 (2004) (collecting citations to such
commentary at 1399-1400, n.2). In the interest of full disclosure, I should say that even I got in on the
act. In the not-so-distant past, my commentary on the Lawrence decision has been decidedly rosier.
See, e.g., Shannon Gilreath, Of Fruit Flies and Men: Rethinking Immutability in Equal Protection
Analysis — With a View Toward a Constitutional Moral Imperative, 9 J. L. & SoCc. CHANGE 1 (2006)
[hereinafter Gilreath, Of Fruit Flies and Men](especially Section I1I, et. seq.).

¢ “Equality of treatment and the due process right to demand respect for conduct protected by the
substantive guarantee of liberty are linked in important respects, and a decision on the latter point
advances both interests.” Lawrence, 539 U.S. at 575.

7 “Whether petitioners’ criminal convictions under the Texas ‘Homosexual Conduct’ law — which
criminalizes sexual intimacy by same-sex couples, but not identical behavior by different-sex couples
— violate the Fourteenth Amendment guarantee of equal protection of laws[?]” Lawrence, 539 U.S. at
564.

8 See Brief of Petitioner at 32, Lawrence v. Texas, 539 U.S. 558 (No. 02-102); Brief for Mary
Robinson et al. as Amici Curiae Supporting Petitioners, at 22-23, Lawrence v. Texas, 539 U.S. 558 (No.
02-102); Brief for Human Rights Campaign et al. as Amici Curiae Supporting Petitioners, at 14,
Lawrence v. Texas, 539 U.S. 558 (No. 02-102).

° “Heteronormative” is a term I have employed in other places with varying definitions. For
purposes of this paper, “heteronormative” can be defined as the idea (really more of a worldview) that
the sexual behavior associated with the heterosexual lifestyle should be promoted, subsidized, or
otherwise encouraged in law, and that it should be routinely sheltered from meaningful scrutiny under
the law. I thank my friend Jose Gabilondo for conversations that informed this particular formulation.

19 1 should note at the outset that Lawrence is not strictly speaking a “privacy” decision. Rather, the
Court recognized the right at issue as a “liberty” and employs this language throughout its decision.
Nevertheless, the Court’s close association of the right at issue in Lawrence with the contraception and
abortion decisions, in my opinion, inextricably links it to the Court’s privacy jurisprudence. Katherine
Franke has described the right recognized in Lawrence as a “privatized liberty,” and that is good enough
for me. See Franke, supra note 5, at 1404.
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contravention of equality. Curiously, an equality analysis also would have
avoided Justice Scalia’s feared disruption of other forms of traditional
morals legislation (e.g., bigamy, prostitution, etc.), which Scalia believes
are left vulnerable by the Lawrence majority’s substantive liberty
approach.!!  This essay proceeds through several observations about
privacy theory’s failings to an ultimate criticism of the equality analysis (or
lack thereof) of the Lawrence opinion itself. Particularly, I am critical of
the longstanding notion that “equal protection of the laws” means that
persons “similarly situated” must be treated the same under the law.12 1
argue that the “similarly situated” test is especially dangerous for Gay
equality interests, and for the rights of other minorities.

Part 1 examines some of the jurisprudential trade-offs implicit in
privacy doctrine rather than equal protection ideas to ground the type of
liberty the Court considered in Lawrence. Part II considers the specific risk
that privacy doctrine poses for Gays — mainly that their identity rests on
being “assimilated” into a heterosexual model from which they are always
already excluded. Part III considers an alternative grounding for the legal
rights of Gays sought in Lawrence: Substantive Equality looks through
mere legal forms because it recognizes the undeniable context of social
dominance in which sexual minorities seek limited recognition.!? Parts IV

W Lawrence, 539 U.S. at 590 (Scalia, J., dissenting).

"2 In Barbier v. Connolly, the Court held that although “[c]lass legislation, discriminating against
some and favoring others, is prohibited; but legislation which, in carrying out a public purpose, is
limited in its application, if within the sphere of its operation it affects alike all persons similarly
situated, is not within the [fourteenth] amendment.” Barbier v. Connolly, 113. U.S. 27, 32 (1884). As
this essay will show, this concept has been the core of the Court’s often stunted equality decisions ever
since.

13 “Substantive equality” is a phrase encountered in legal literature as a referent for a variety of
methodologies and epistemologies that are neither substantive nor equal. In this essay I use the phrase
to refer to a methodology that is both substantive and equal, as will become clear. In my substantive
equality analysis of Lawrence (as opposed to what we got from the Court), I am refining and applying a
theoretical framework that has some considerable forebears. Catharine MacKinnon certainly deserves
credit. Her book, Sexual Harassment of Working Women (infra note 76) may be the first exposition of a
legal analysis that is dominance centered. It is hard to imagine that any equality scholar writing after
her has not been influenced by Professor MacKinnon’s amazing body of work (although I agree with
Professor Ann Scales when she notes that Sexual Harassment of Working Women may be the most
under-read of Professor MacKinnon’s work. See Ann Scales, Disappearing Medusa: The Fate of
Feminist Legal Theory?, 20 HARV. WOMEN’S L.J. 34, 39 n.2]1 (1997). I also agree that it is a shame.)
Credit is also due Professor Joan Williams; Professor Ruth Colker, who as far as I can tell first
annunciated a “caste-based” analysis of the equality norm and to Professor Cass Sunstein, who has done
his own influential riff on Professor Colker’s theme; and to Professor Kenneth Karst, who began the
discussion suggesting the centrality of the fourteenth amendment equal protection clause (or what I like
to refer to as the “equality norm™), even though in conversations about a draft of the essay he said he
thinks that asking courts to make subordination-grounded enquiries is impractical (if not impossible).
And to the large extent that my critique centers on power/powerless-ness, I think Andrea Dworkin also
deserves considerable credit, because it was her writing that first opened my eyes to the idea - the truth -
that equality is something other than being the close approximation of the oppressor. All of these
people get credit. But I think the work deserves to be carried on and made relevant in places it has
never been before and, in the process, perhaps amplified or — dare I say — made better. I say this
without hubris, but rather with a sense of purpose.
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and V consider two special virtues of the substantive equality approach: it
can override arguments for discrimination based on religion, and it is
strong medicine against the stigma imposed on identity groups that are
otherwise subordinated, both in law and fact. Part VI concludes with a
consideration of the role of prudence in constitutional decision-making, and
with a warning that prudence should not be used as an excuse to shirk
remedying denials of equality, like those the Gay litigants charged in
Lawrence.

I. LAWRENCE, ROE, AND PRIVACY

Sexism is the foundation on which all tyranny is built. Every social form of
hierarchy and abuse is modeled on male-over-female domination.

—ANDREA DWORKIN 14

Commentary on constitutional law has historically operated as debate
about the meaning of seminal cases. My commentary on Lawrence is no
exception. It considers in its analysis the meaning of several other so-
called seminal cases. In an area like constitutional law with very little
settled law but a great deal of theory, commentary can hope to do little
more than to figure out how a new case fits into the web of precedent.
With this principle in mind, it may be useful to begin any constitutional
analysis with Roe v. Wade,'> unquestionably the most controversial,
emotionally-contentious, and feared decision in modern constitutional
law.!6 Certainly, any meaningful discussion of Lawrence must begin with
Roe. Lawrence is the culmination of a series of departures from essentialist
equality analysis that have led to disastrous results: the archetype of which
is Roe v. Wade.l” To understand where Gay people may be going post-
Lawrence, we must understand the jurisprudential framework into which
the Lawrence decision fits. Justice Kennedy places it squarely in the line
of privacy cases that originated with Griswold v. Connecticut,'® by stating
that the liberty compromised by the Texas law was akin to “personal
decisions relating to marriage, procreation, contraception, [and] family

4 ANDREA DWORKIN, OUR BLOOD: PROPHECIES AND DISCOURSES ON SEXUAL POLITICS 67-68
(1976) [hereinafter ANDREA DWORKIN, OUR BLOOD].

5 410 U.S. 113 (1973).

'S For a discussion of Roe’s centrality to constitutional analysis see generally H.N. HIRSCH, A
THEORY OF LIBERTY: THE CONSTITUTION AND MINORITIES (1992). I say Roe is the most feared of
contemporary constitutional cases because even “liberal” jurisprudes seem to feel the need to expend a
great deal of effort apologizing for it. See, e.g., MICHAEL J. PERRY, MORALITY, POLITICS, AND THE
LAw, 161-79 (1988); John Hart Ely, The Wages of Crying Wolf: A Comment on Roe v. Wade, 82 YALE
L.J. 920 (1973).

17 410 U.S. 113, 162-63 (1973). Roe guaranteed the right to abortion, counterbalanced against other
considerations, by denominating it a private choice.

18 381 U.S. 479, 485 (1965) (holding that a right to privacy exists in the Constitution that prevents
the states from prohibiting the sale of contraceptives).
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relationships . .. .”1®  This effectively took Lawrence and Garner’s
essential equality claim, lying at the heart of the Fourteenth Amendment,
and moved it to the vulnerable and unstable constitutional periphery where
privacy dwells. The location of the constitutional claim here makes sense,
if one looks at the evolution of the Court’s sex equality jurisprudence that
cabined the abortion right almost as soon as it recognized it. Roe
connected a woman’s right to choose an abortion with its contraception
jurisprudence, holding that the privacy right recognized in Griswold was
“broad enough to encompass a woman’s decision whether or not to
terminate her pregnancy.”?%

But the Court could just as easily have applied an equality analysis in
Roe.?! In that case, a pregnant woman, “Jane Roe,” and others, challenged
the constitutionality of the Texas criminal ban on abortions, which
provided no exception for saving the mother’s life. The law made it a
crime to procure or to attempt an abortion. Jane Roe was actually a
carnival worker named Norma McCorvey. McCorvey, twenty-one years
old at the time, claimed to have been gang-raped on her way back to her
motel in a small Georgia town.?2 McCorvey was a high school drop-out;
she was divorced and had a five-year-old daughter; she earned very little
money. Pregnancy meant that she could not continue her work. McCorvey
believed that abortion was her only option. Virtually no American, I dare
say, is unaware of the outcome of her case: The Supreme Court found that
the Texas abortion ban violated McCorvey’s right to “privacy.”?3

An intellectually honest Court should surely have recognized that
abortion is the ultimate sex equality question. Only women are
existentially affected by the choice of whether to carry a fetus to term.2*
Certainly, that was true for McCorvey. In the case of anti-abortion
restrictions, laws made primarily by men serve to force a woman to endure
the burden of pregnancy — a burden only she can endure. What could

¥ Lawrence, 539 U.S. at 574 (citing Planned Parenthood v. Casey, 505 U.S. 833, 851 (1992)).

? Roe, 410 U.S. at 153.

2 Professor Kenneth Karst pursued an equality rationale for Roe in Foreword: Equal Citizenship
Under the Fourteenth Amendment, 91 HARV. L. REV. 1 (1977). After | finished drafting this article, a
colleague introduced me to Jack Balkin’s article, Abortion and Original Meaning, 24 CONST.
COMMENT., 2007, (Yale Law School, Public Law Working Paper No. 128), in which Professor Balkin
makes some very similar (and, therefore, in my mind, eminently insightful) equality-based observations
about the abortion right. I did not have the benefit of Balkin’s article in sketching my own critique, but
I recommend it to all interested in an equality defense of the right of women to seek an abortion.

2 McCorvey would later recant much of this story when she became a “bom-again™ spokesperson
for the anti-choice movement. See Douglas S. Wood, Who is ‘Jane Roe’?, CNN, June 18, 2003,
available at hitp://www.cnn.com/2003/LAW/01/21/mccorvey.interview/.

» Roe, 410 U.S. at 162-65.

2% It is too obvious to be said that only women can give birth. But it is also predominately women
who provide the majority of childcare after the birth. Women’s careers are compromised. And the
majority of single-parent homes are headed by women. See Karst, supra note 21, at 53-59.
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more obviously implicate equal protection of the laws than that
quandary??’

But the Court placed the right to choose an abortion on the outer fringes
of constitutional thought. The idea of privacy inhabits and delineates this
fringe. “Like a Greek chorus, or a bad dream,”?¢ the privacy debate haunts
modern constitutional commentary. By locating abortion rights on this
fringe, the Court ensures that women’s equality quickly becomes subsumed
by the needs of male-dominated, heterocentric society. Women’s equality
was translated through the rhetoric of individual rights into the realm of
descriptive moral counterbalancing — which means that the needs of the
heterosexual male most always win. By couching the Roe holding in
privacy, the Court made possible the future subordination of women’s
collective equality needs to the desires of male supremacy.

Privacy’s inadequacy is made plain in the Court’s 1981 decision in
Harris v. McRae, in which the Court held that the right to privacy did not
require that federal Medicaid funds be available to finance abortion needs
arising from medical necessity.?’ Privacy, the Court held, guaranteed only
a woman’s “decision” whether to terminate her pregnancy.?® Privacy
imposed no duty on government to see that women’s abortion choice was
in any way meaningful.?? In less than a decade, Roe’s privacy
jurisprudence devolved to this. The interests of (heterosexual) men —
primarily manifest in the sectarian perspectives of religion designed by
men for men — outweighed the highly circumscribed privacy interest of
women. 30

» Madam Justice Bertha Wilson of the Canadian Supreme Court recognized this with great
eloquence, writing: “It is probably impossible for a man to respond, even imaginatively, to [the
abortion] dilemma not just because it is outside the realm of his personal experience . . . but because he
can relate to it only by objectifying it....” R. v. Morgentaler, [1988] 1 S.C.R. 30, 172 (Wilson, J.,
concurring), available at http://csc.lexum.umontreal.ca/en/1988/1988rcs1-30/1988rcs1-30.html.

% HIRSCH, supra note 16, at 30. See also Karst, supra note 21.

77 448 U.S. 297, 311 (1980).

* Id. at 316.

* Id. at 318.

*® My analysis of the abortion right might lead one to ask why, if these suppositions about privacy
and male supremacy are accurate, abortion was ever constitutionally legalized at all. One potential
answer to this query is found in Catharine A. MacKinnon’s sex equality critique of the abortion
question, namely:

In the context of a sexual critique of gender inequality, abortion promises to women sex

with men on the same reproductive terms as men have sex with women . ... [A]bortion

facilitates women’s heterosexual availability. . . . The availability of abortion removes the

one remaining legitimized reason [the potential of unwanted pregnancy] that women have

had for refusing sex besides the headache.
CATHARINE A. MACKINNON, FEMINISM UNMODIFIED 99 (1987). MacKinnon’s concentration on the
“heterosexual availability” of women dovetails with my argument that couching Gay rights equality
claims in terms of privacy serves to further insulate the interests of male-dominated heterosociety. One
could easily make the same observation about Griswold itself. By making contraceptives readily
available, the Court removed another barrier to the pursuit of heterosexual male sexual aggressiveness.
Or as Andrea Dworkin, in her inimitable cut-to-the-chase style, once said: “Getting laid was at stake.”
ANDREA DWORKIN, RIGHT-WING WOMEN 95 (1983).

HeinOnline -- 30 Women's Rts. L. Rep. 447 2008-2009



448 WOMEN'S RIGHTS LAW REPORTER [Vol. 30

Privacy is, of course, the perfect vehicle for heteronormative
dominance. Privacy provides no space or place for a myriad of rights, not
the least of which is equality, that are otherwise guaranteed to heterosociety
(read: men) for the very reason that such rights are not the prerogative of
the private realm when the access point is heterosexual maleness. Nowhere
is this more visible than in the abortion cases. Women enjoy a private
right, which essentially means that the right’s only guaranteed public
dimension is what men are willing to facilitate for women. If the male
power structure does not see fit to make even medically necessary
abortions affordable, then that is that. The private/public denomination
assures that government need not be the catalyst for any change in the
status quo. Woman’s “decision” is inviolable; the operation of that
decision is left to what she can work out with men on their terms. The very
fact that abortion is privacy ensures that government will not intervene in
the realm of autonomous, individualistic decision-making. The women in
Harris needed something more than mere choice to make their privacy
meaningful. They needed equality, substantive equality, but the Court
studiously avoided it.3!

Exactly how this analytic retrospective of the abortion cases applies to
Gay rights becomes clear in the great jurisprudential joke of the Lawrence
decision — the Court’s implication that Gay people actually have any
privacy to be safeguarded. The Court’s precedents make clear that no such
privacy exists for Gay people qua Gay people. The sudden equation of
homosexual sex with heterosexual sex that Lawrence accomplishes creates
a privacy dimension for sure but, despite Kennedy’s assurances, it is not a
privacy right that necessarily advances Gay equality interests.3?

H. PRIVACY AND ASSIMILATION

Whoever fights monsters should see to it that in the process he does not
become a monster.

—FRIEDRICH NIETZSCHE33

Lawrence is largely a decision about the protection of sex generally —
specifically of “sexual intimacy,” which the Court primarily equates to all
sex, presumptively consensual,®* in the heterosexual image. In this way,

3! 1t should come as no great surprise, then, that the Court believed that the federal government had
no power to intervene in that most private realm where sex abuse takes place. See U.S. v. Morrison,
529 U.S. 598 (2000) (striking down the Violence Against Women Act).

32 See Lawrence, 539 U.S. 588 (2003).

3 FRIEDRICH NIETZSCHE, BEYOND GOOD AND EVIL 89 (Walter Kaufmann trans., Vintage Books
1966) (1886).

3 See Lawrence, 539 U.S. at 567 (discussing rights of adults to enter into relationships within the
confines of their homes). The presumption of consent bothers sex equality theorists like Professor Marc
Spindelman (see infra note 41). It bothers me, too.
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the Court avoids the equality concerns at stake in Hardwick,?> namely that
only homosexual sex is neither presumptively free nor constitutionally
protected. The Court’s concern with liberty’s substance meant that the
Court extended heterosociety’s presumptive right to sexual privacy to
homosexuals, so long as the Gay sex being had resembles heterosexual sex.
This assimilation principle undergirds the Lawrence decision and
permeates it.36

There are, generally speaking, two primary and alternative paths to
equality for Gay people. These are what I have termed the
“assimilationist” and “integrationist” approaches.3” A substantial politics
surrounds this discussion in the Gay community itself.3®# One need not,
however, know much about the movement politics to see — quite clearly
— that the Lawrence Court chose the assimilationist path.3? Quite simply,
the assimiliationist approach says to Gay people that equality is defined in
terms of equivalence to the pre-existing heteronormative standard.4® “Gay
person,” says the hypothetical assimiliationist, “if you want equality with
straight people, the approach is simple: be the same as straight people.”
This is exactly what most Gay rights advocates, and ultimately the Court,
said in Lawrence. Gay people deserve equality because they are
constitutionally (morally, socially, jurisprudentially) equivalent to straight
people. Much of the Court’s logic, indeed most of the pro-Gay rights briefs
submitted on appeal,*! argues that Gay people are deserving of equal

** Bowers v. Hardwick, 478 U.S. 186, 190 (1986).

% “Persons in a homosexual relationship may seek autonomy for these purposes, just as
heterosexual persons do.” Lawrence, 539 U.S. at 574. As Angela Harris notes, “Lawrence looks like
an attempt to rebrand patriarchy by making it gay-friendly.” Angela P. Harris, From Stonewall to the
Suburbs?: Toward a Political Economy of Sexuality, 14 WM. & MARY BILL RTS. J. 1539, 1577
(2006)(emphasis added).

7 SHANNON GILREATH, SEXUAL POLITICS: THE GAY PERSON IN AMERICA TODAY, 37-38 (2006)
[hereinafter GILREATH, SEXUAL POLITICS].

2

¥ See id.

40 Id

! See, e.g., Brief for Constitutional Law Professors, et al. as Amici Curiae Supporting Petitioners,
Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102) [hereinafter Law Professors]. In an effort to
demonstrate to the Court just how much Gay people are like straight people, the brief highlights “facts”
that are so obvious that they sound totally absurd when read aloud: “[Gay people] shop, cook, and eat
together, celebrate the holidays together, and share one another’s families. . .. They rely on each other
for companionship and support.” Id. at 13.

The amicus brief filed by the ACLU likewise focuses on the domestic normalcy of Gay people.
“As adults, [Gay people] form intimate relationships with one another, often have or adopt children, and
interact with groups of relatives that make up their extended families.” Brief for the American Civil
Liberties Union and the ACLU of Texas as Amici Curiae Supporting Petitioner at 8, Lawrence v.
Texas, 539 U.S. 558 (No. 02-102).

Similar “like-straight” characterizations of Gay life are to be found in the amici briefs of the
Human Rights Campaign and the National Lesbian and Gay Law Association. For an excellent
summary of the briefs and discussion, see Marc Spindelman, Surviving Lawrence v. Texas, 102 MICH.
L. REV. 1615, 1619-1621 (2004).
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protection in their sexual activity precisely because that activity sufficiently
mirrors heterosexual sexual activity, which is (of course) the presumptive
good.#? The Court’s very discussion of the history of sodomy prohibitions
connects these demeaning laws by the ways in which they influenced the
heterosexual sexual experience (remember, the presumptive good) to show
their constitutional deficiencies.¥> The Court’s treatment of sodomy
prohibitions in this way has equal protection ramifications to be sure.
Unfortunately, the question of whether the Court’s analysis will morph into
a later argument which will claim that anti-sodomy laws (associated as they
now are primarily with the heterosexual experience) do not provide
evidence of a history of “invidious” discrimination against Gays as is
required by generally accepted equal protection analysis is not yet
answerable. I hope not.

Situating Lawrence as the natural outgrowth of the reproductive privacy
cases, the Court is able to declare that, “[plersons in a homosexual
relationship may seek autonomy for these purposes [defining one’s own
concept of existence, of meaning, of the universe, and the mystery of
human life], just as heterosexual persons do.”** The court’s assimilation of
homosexual sex into the heterosexual norm is thereby complete. Gay
people do not deserve protections as Gay people, but rather as the legal
equivalent of the heterosexual “Mini-me.” We receive protection because
we are sufficiently like straight people to merit protection. Viewing the
Court’s decision in this way brings new meaning to the Court’s assertion
that a decision grounded in “liberty,” in fact, advances equality. Indeed,
the Lawrence majority assures, concermned as they were with Justice
O’Connor’s envisioned ban on heterosexual sodomy,** that heterosexual

The urgency of the pro-Gay groups to connect Gays with the acceptable straight paradigm is
overwhelming in these briefs. Their arguments reduce to an essence: Gays are sufficiently like straights
to merit constitutional protection for their sexual behavior, because that sexual behavior is sufficiently
domesticated to straight acceptability. One notable exception is the brief for the Cato Institute by
Professor William Eskridge. Eskridge specifically argues that “[t]he Texas Homosexual Conduct Law
violates the Equal Protection Clause . . . for it targets gay people as an outlaw class because of antigay
animus.” Brief for CATO Institute, et al. as Amici Curiae Supporting Petitioners, at 18, Lawrence v.
Texas, 539 U.S. 558 (No. 02-102).

2 As the Law Professors’ Brief put it, since the Court had recognized the undeniable importance of
heterosexual intimacy, this recognition should be “for gay people no less than for heterosexuals.” Law
Professors, supra note 41, at 13.

** Students sometimes ask me: Does homosexuality have a history? After Lawrence, the answer to
that question, at least legally, appears to be “yes,” if history means what historians make of an actual
experience. See Brief for Professors of History George Chauncey, et al. as Amici Curiae Supporting
Petitioners, Lawrence v. Texas, 539 U.S. 558 (No. 02-102).

4 Lawrence, 539 U.S. at 574.

# “Were we to hold the statute invalid under the Equal Protection Clause some might question
whether a prohibition would be valid if drawn differently, say, to prohibit the conduct both between
same-sex and different-sex participants.” Lawrence, 539 U.S. at 575. Indeed, Justice O’Connor raised
precisely this question. /d. at 584-85. (O’Connor, J., concurring).
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men can now get their dicks sucked without fear of prosecution. The equal
protection clause means that Gay men receive the protection by default.

The Court’s assimilation strategy becomes clear in its near wholesale
adoption of Justice Stevens’ Hardwick dissent as the controlling analysis in
Lawrence.*® Perhaps Justice Stevens was troubled by something more, but
his dissent proceeds on the logic that Georgia’s law at issue in Hardwick
was constitutionally faulty because it treaded on heterosexual autonomy.

[MIndividual decisions by married persons, concerning the intimacies of their
physical relationship, even when not intended to produce offspring, are a form
of ‘liberty’ protected by the Due Process Clause of the Fourteenth
Amendment. Moreover, this protection extends to intimate choices by
unmarried as well as married persons.*’

Paradoxical as it may seem, our prior cases thus establish that a State may not
prohibit sodomy within “the sacred precincts of marital bedrooms,” or, indeed,
between unmarried heterosexual adults. In all events, it is perfectly clear that
the State of Georgia may not totally prohibit the conduct proscribed . . . 48

Justice Stevens is preoccupied with the notion that to “totally prohibit”
sodomy would collide with the privacy rights of heterosexuals — as
established, both married and single, by the very line of privacy cases the
Court relies upon in its articulation of the liberty of sexual intimacy.*?
Stevens believed that such a prohibition clearly violated these heterosexual
rights.>® This starting move by Stevens reflects his inability to abstract
himself from the dictates of his own identity position, from which he can
only analogize or generalize. He then, by an equal application theory,
extended heterosexual privilege to the homosexual, made as he is in the
heterosexual’s image.

Although the meaning of the principle that “all men are created equal” is not
always clear, it surely must mean that every free citizen has the same interest
in “liberty” that the members of the [heterosexual] majority share. From the
standpoint of the individual, the homosexual and the heterosexual have the
same interest in deciding how he will live his own life, and, more narrowly,
how he will conduct himself in his personal and voluntary associations with his
companions. State intrusion into the private conduct of either is equally
burdensome.>!

 «Justice Stevens’ analysis, in our view, should have been controlling in Bowers and should
control here.” /d. at 578.

7 Lawrence, 539 U.S. at 578 (quoting Bowers v. Hardwick, 478 U.S. 186, 216 (1986)).

8 Hardwick, 478 U.S. at 218 (Stevens, J., dissenting) (internal citations omitted).

* Id. (Stevens, 1., dissenting).

* Id. at 219.

1 Id. at 218-19 (Stevens, J., dissenting).
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The Court’s transmutation of Stevens’ Hardwick dissent into
Kennedy’s Lawrence majority opinion gives life to its dubious prophecy:

Equality of treatment and the due process right to demand respect for conduct
protected by the substantive guarantee of liberty are linked in important
respects, and a decision on the latter point advances both interests. If protected
conduct is made criminal and the law which does so remains unexamined for
its substantive validity, its stigma might remain even if it were not enforceable
as drawn for equal protection reasons. 2

This is a curious formula. As Marc Spindelman observed, “the Court
vindicates sexual liberty by recognizing heterosexuals’ sexual rights and
advances ‘equality of treatment’ by extending liberty to [Gays]. Rights that
are made to the king’s measure are fit for a queen.”>3 This is distributive
justice at its acme. So, the more the Court critically evaluates the rights of
Gays the more it concentrates on the presumptive rights of heterosexuals.

Would not the Court have taken a more honest jurisprudential look at
the plight of Gay Americans had it engaged in a substantive equality
analysis? That is to say had it seen the hierarchical and, therefore, anti-
equality dimensions of a law that criminalizes homosexual expressions of
intimacy (or even non-intimate sex) — the very conduct by which Gays as
totally sexualized beings are defined — even if such laws facially applied
to heterosexuals, too.* One needs no analogies to marriage or
paradigmatic (one might say fantastic in the fairy tale sense of the word)
heterosexual intimacy to see this. Justice O’Connor’s nominally equal
protection-based concurrence hints at this problem,>> but her analysis of
the issues stops far short of substantive equality (although it may constitute
a classic formal equality analysis).® By refusing to acknowledge

52 Lawrence, 539 U.S. at 575.

53 Spindelman, supra note 41, at 1630.

% «Sodomy . . . is such an intrinsic characteristic of homosexuals, and so exclusive to us, that it
constitutes a rhetorical proxy for us. It is our metonym.” Janet E. Halley, Reasoning About Sodomy:
Act and Identity In and After Bowers v. Hardwick, 79 VA. L. REV. 1721, 1737 (1993).

3 «Rather than relying on the substantive component of the Fourteenth Amendment’s Due Process
Clause, as the Court does, 1 base my conclusion on the Fourteenth Amendment’s Equal Protection
Clause.” Lawrence, 539 U.S. at 579 (O’Connor, J., concurring).

3¢ Justice O’Connor, of course, begins with the faulty premise that Equal Protection “‘is essentially
a direction that all persons similarly situated should be treated alike.”” Id. (quoting Cleburne v.
Cleburne Living Center, Inc., 473 U.S. 432, 439 (1985)). She goes on to recognize that the effects of
the existence of the Texas statute go far beyond the potential for criminal prosecution. /d. at 581-82.
But the “similarly situated” principle blinds Justice O’Connor to the caste-creating effects of the statute,
were its facial discrimination removed. “The Equal Protection Clause ‘neither knows nor tolerates
classes among citizens.”” Id. at 584 (citing Romer v. Evans, 517 U.S. 620, 623 (1996)(quoting Plessy
v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting)). “Whether a sodomy law . . . is neutral
both in effect and application ... is an issue that need not be decided today.” Id. What Justice
O’Connor fails to realize is that a sodomy law can never be neutral in “effect,” even if it were to be
neutral in application. Even in such an imaginary regime, heterosexuals would always be being
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hierarchy in this way, the Court scaffolds it. The superior constitutional
status of heterosexuals (men, at least) is both the doorway and the ceiling
of homosexual rights.

And what’s wrong with that? Lawrence’s celebrants will ask. Well,
nothing if you believe, as the Court apparently did, that equality is a
numbers game, counting rights, quantities and uniformities: likes alike and
unalikes unalike.>” But if you believe that true equality cannot be found in
acquiescence in a system where the oppressed must assume the appearance
of the oppressor in order to enjoy freedom, then the Court’s analysis
presents serious moral and philosophical dilemmas. If freedom for Gays is
to be had only in the legal institutionalization of compulsory
heterosexuality, in the mere mimicry of the privileged, is it really freedom
at all? Does real equality lie in the exchange of Gay identity for the
implicit safety of heteronormative assimilation?

My point of departure with Justice Kennedy is not on the question of
whether same-sex sex ought to be the object of special and especially
oppressive regulatory intrusion. Certainly, I believe that it should not be.
On this, the ultimate outcome, the Lawrence majority and I are in total
agreement. No, the point of departure is whether in reaching this
conclusion the Court should have examined the substantively unequal
trappings of the heterosexual hierarchy. By ignoring its existence, the
Court legitimates it. In operation, it does this by taking the due process
privacy route instead of the substantive equality route. Perhaps, the
majority truly believed (or at least it did not consider the alternative) that its
privacy-based decision was the best possible outcome for Gay people.
Whatever the answer to that query, surely the Court believed — it must
have understood — that a privacy analysis was the least bumpy route to the
desired outcome. Rights are delivered, no doubt, but it should be clear that
equality is not part of the delivery.

Lawrence, its equality outcome notwithstanding, further isolates Gays
rather than providing them equal citizenship. From the very outset of its
opinion, the Lawrence majority, in the parlance of privacy, makes clear that
what they are articulating is an individuated and individuating right.
“Liberty,” Kennedy posits, “protects the person [read: individual] from
unwarranted government intrusions into... private places.”®  This
pronouncement, coupled with the historiography the Court embraces — a
history that disconnects anti-sodomy persecutions from the Gay and
Lesbian experience — avoids the class-based analysis that a substantive
equality approach would have required and, thereby, overlooks (or at least

punished for engaging in acts common to homosexuals, not for any quality of their superior
heterosexual orientation.

37 «“Likes alike, unalikes unalike” is a useful coinage I have heard Catharine MacKinnon employ in
public lectures. Lecture at University of North Carolina-Chapel Hill (Feb. 18, 2009).

58 Lawrence, 539 U.S. at 562 (emphasis added).
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looks through) the Gay community. As the Lawrence decision sees Gay
people, we have no identity or worth of our own, nothing that is separate
from the heteronormative definition. As long as that definition is intact,
Gay people can continue with the “lifestyle” choices that Justice Kennedy
concedes by analogy from straight identity. In the Court’s analysis,
heterosexuals are again the heroes of the constitutional drama, and Gay
people are the mendicants. The use of privacy, not equality, reifies the
bitter heteronormative prerequisite Gay people face daily: to be free we
must be Jike, we must be palatable to, heterosociety.>
Justice Kennedy’s explication of liberty seems to presuppose that Gay
people have the same. inner-self recognized for straight people and denied
to Gay people in Hardwick. What Kennedy drastically misapprehends,
however, is whether this inner-self can be free in the isolation to which
Kennedy’s majority opinion assigns it. Lawrence announced a curious
rule: Gay people have a right to define their own destinies, which includes,
the Court says, their intimacies. But that destiny seems to extend only as
- far as the door of the new Closet the Court creates. Gay people will not be
sent to jail for consensual sex in private. But any illumination of these
“bond[s] that [may be] more enduring”®® to an unwilling heterosexual
establishment is subject to the hammer of heteronormative conformity.
Aside from marriage, which Kennedy so obviously elides,%! lower courts
have held Lawrence to cover only the most closeted of sex — the most
private — so that oral sex, for example, can still be punished more harshly
than paradigmatic heterosexual sex (vaginal) if it occurs in public,%? or for
hire,%3 or even when state legislatures have gone to great pains to
decriminalize the conduct, as have many states with oral sex between
minors close in age.* Even rapists may have their sentences enhanced if
they violate their victims orally or anally.5> This is not to suggest—in any

% The imperative of an equality norm that recognizes group realities has been understood from
perspectives other than Gay liberation as well. “With the inability to assert a group reality — an ability
that only the subordinated need — comes the shift away from realities of power in the world and toward
the search for ‘identity’ . . . . It changes the subject, as it were, or tries to.” CROSSROADS, DIRECTIONS,
AND A NEW CRITICAL RACE THEORY 75 (Francisco Valdes et al. eds., 2002).

® Lawrence, 539 U.S. at 567.

' Jd at 578. (“[This case] does not involve whether the government must give formal recognition to
any relationship that homosexual persons seek to enter.”).

& See, e.g., In re RL.C., 635 S.E.2d 1, 5 (N.C. Ct. App. 2006) (“It was undisputed that the conduct
occurred in a car parked in a bowling alley parking lot. The crimes against nature statute remains
applicable where public conduct is involved.”).

 See, e.g., State v. Thomas, 891 So. 2d 1233 (La. 2005).

8 See Inre R.L.C., 635 S.E.2d at 5-8 (Elmore, J., dissenting).

 See, e.g., Wilson v. State, 631 S.E.2d 391, 392 (Ga. Ct. App. 2006).

[I]f a seventeen-year-old male who engages in an act of sodomy with a female under the
age of sixteen years is convicted of aggravated child molestation, he is subject to a
mandatory sentence of ten years imprisonment without possibility of parole. If, however,
that same teenage male engages in an act of sexual intercourse with the same female child
and is convicted of statutory rape, he is guilty of only a misdemeanor.

Id.
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way—that the rapist is sympathetic; rather I am suggesting that rape is
made no worse simply because the form it takes is a violent mirror of
traditionally homosexual sex acts.®® All of these painful associations make
it difficult for Gays to have the free inner-self Kennedy’s opinion imagines
for us. Lawrence, with all its privacy faults, allows bigoted judges,
reminiscent of Chief Justice Burger in Hardwick, to continue to enact
homophobia into law.

Of course a necessary precursor to this approach is the a priori
assertion, taken as gospel, that heterosexuality is the measure of the
good.%” Heterosexuality is citizenship, presumptively and really. The
assimilationist standard says Gays are to be judged equivalent to the
“good” when we are sufficiently proximate to the heterosexual paradigm.
In the case of Lawrence and Garner, a Gay couple happened to be engaging
in a sex act that a substantial number of straight couples engage in;
therefore, those acts and the participants deserve protection based upon the
heterosexual paradigm.%® As I will explain, a substantive equality analysis
of the situation in Lawrence would not have required assimilation, but a
privacy analysis is perfectly comfortable with that outcome: Privacy
protects Gay sexual conduct because it (as suggested by current data) is
substantially equivalent to heterosexual sexual conduct. The conduct at
issue (oral and anal sex) must be, and presumptively should be, protected
for heterosexuals. Gay people get the benefit of this protection, too. But
make no mistake: heterosexuality is the referent for the decision. The
individuated right of sexual autonomy elucidated in Lawrence has no room
for the group realities that define the place of the Gay individual in

 As to Catharine MacKinnon’s assertion that “[a] forced sodomy statute enforced equally without
regard to sex or sexual orientation would [survive substantive sex equality scrutiny],” I vigorously
disagree. See Catharine A. MacKinnon, The Road Not Taken: Sex Equality in Lawrence v. Texas, 65
OHIO ST. L.J. 1081, 1093 (2004). Taken at face value, this statement means that forcible oral sex might
still be the object of more onerous criminal punishment than, say, forced vaginal intercourse. My
conceptualization of substantive equality would find this statute to be a violation simpliciter. To punish
forced oral or anal sex more harshly than forced vaginal sex, respecting the reality that the acts of oral
and anal sex are so central to the iconography of Gay identity, perpetuates the existence of the very kind
of caste — in this case a highly sexualized version — which is inimical to substantive equality. Rather,
a permissible law aimed at the evil of forced sex would be a law against rape — unwanted sex of any
kind. But a criminal system that allows an escalation of punishment for rape because the act of rape
itself was the violent mirror of the acts by which Gay people interact sexually is, in a phrase,
substantively unequal.

¢ See, e.g., Jose Gabilondo, Irrational Exuberance About Babies: The Taste for Heterosexuality
and Its Conspicuous Reproduction, 28 B.C. THIRD WORLD L.J. 1 (2008).

8 See WILLIAM D. MOSHER ET AL., U.S. DEP’T OF HEALTH & HUMAN SERVICES, SEXUAL
BEHAVIOR AND SELECTED HEALTH MEASURES: MEN AND WOMEN 15-44 YEARS OF AGE, UNITED
STATES, 2002, at 3 (2005), available at www.cdc.gov/nchs/data/ad/ad362.pdf (reporting that ninety
percent of males and eighty-eight percent of females between twenty-five and forty-four years of age
had engaged in oral sex with a member of the opposite sex. The figures for anal sex were forty percent
for males and thirty-five percent for females. Among males twenty-two to twenty-four years of age,
7.4% reported engaging in sex with another male. 12.4% of females between fifteen and twenty-four
years of age reported engaging in sex with another female).
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American society, law, and politics. "These issues of dominance and
hierarchy are both the symptom and the root cause of sodomy prohibitions
aimed at same-sex sexual expression, but they are not discussed. Why?

Here is why. The canonical development of the “right to privacy” has
never really been about what is “private” in the most common sense of the
word. It has not been about what should be secreted by necessity, locked
away because it is shameful or perverse (although the privacy cases could
understandably be interpreted in this way as well: sex practices, condom
use, unwanted pregnancy, abortion as the destruction of “life,” the
possession of obscene materials, oral sex, etc.%9); rather “privacy” as it has
emerged jurisprudentially is much more about the power (and that word
power is important) to define one’s own sense of self, one’s own
personhood, and one’s own moral register. At issue in the privacy cases
has been the right and ability to define the “good” life for one’s own self.
Viewed in this light, the éssential equality problem in Lawrence becomes
clearer.

The problem, obviously, is not Lawrence’s outcome — the
decriminalization of oral and anal sex. There is an equality there. The
Court’s privacy perspective, however, is fraught with equality challenges.
Who is the definitional measure in Lawrence? Is it Lawrence and Garner?
Or is it heterosociety’s evolved definition of what is morally problematic
(or no longer morally problematic)? Heterosociety’s definition of what is
properly protected sexual conduct is at issue; their history defines sodomy
prohibitions; and ultimately their acquiescence in the practices
(equivalency) drives Lawrence’s decriminalization of sodomy, just as their
obsessions with Gay sex previously animated sodomy’s criminalization.
Equality as equivalency (sexual being to sexual being, couple to couple)
emerges from the Lawrence decision’s privacy guarantee. Substantive
equality, that which considers questions of hierarchy and dominance, does
not.”® The only real importance of constitutionally protected privacy —

% Even in its secular manifestations, sodomy is deemed abominable and detestable, as in an 1837
North Carolina statute which read “the abominable and detestable crime against nature, not [to] be
named among Christians.” N.C. Gen. Stat. § 34-6 (1837). Sodomy, this thing that Gay people do,
treads in privacy so deep that the acts dare not even be said aloud. It is private because it is
“abominable,” “detestable,” “horrible,” “against nature.” It is all these things exponentially because it
is private — because it cannot be examined or questioned in the light of day.

™ This has been an inherent flaw in the metaphysics of equality from its early American
development. Consider this revelation from the congressional debates on the Fourteenth Amendment.
“When a distinction is made between two married people or two femmes sole, then it is unequal
législation; but where all of the same class are dealt with in the same way then there is no pretense of
inequality.” CONG. GLOBE, 39th Cong., Ist Sess. 1064 (1865) (quoting Congressman Thaddeus
Stevens). Michael Kent Curtis has observed:

The principle against class or caste legislation was accepted by people like...
Representative Stevens. But [he] thought it did not apply [to women generally] because of
then-widely held assumptions about the nature of gender differences. In another context
(that of suffrage and Section 2 of the Fourteenth Amendment), Senator Howard explained
that by “the law of nature . . . women and children were not regarded as the equals of men.”
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the ability to define one’s own destiny — collapses under the crushing
weight of heterosexual hierarchical domination. Even on this question of
sexual privacy, heterosexuals are the measure of worth. Gays are delivered
from non-person status because of their equivalency with straights, not
because of any inherent equal worth. The destined good has been defined
for Gay people, but not by Gay people.”!

The Lawrence majority essentially says: Look at what anti-sodomy
laws prohibit (oral and anal sex).”? These are expressions of sexual
intimacy common to straight and Gay alike (just as the expression of sexual
intimacy at all is common to Gay and straight alike). If it must be
protected for straight people, as Justice Stevens proclaims in Hardwick,
then Gay people should get the benefit of that protection, too.”> Any
difference between Gay sexual intimacy and straight sexual intimacy — at
least any difference to the point of constitutional significance — is in the
Court’s view a fantasy of the Texas legislature.’* In this very basic
observation, surely the Court is right. But what the Court’s approach

The congressional debates and social practices of 1866-68 suggest that, for most, the class

or caste principle was not expected to change the inferior role the law typically assigned to

married women.

Michael Kent Curtis, The Fourteenth Amendment: Recalling What the Court Forgot, 56 DRAKE L. REV.
911, 994 (2008) (internal citations omitted).

Despite this obvious shortcoming, Professor Curtis believes strongly in the redemptive power of
the “similarly situated” conception of equality when in the hands of courts willing to apply the premise
to evolved social facts. My problem is that this conception is, itself, a caste. Substantive equality
theory of the type I propose in this paper would not depend needlessly on rationality inquiries — that is,
whether the government can rationalize a reason for the discrimination (e.g., “nature,” morality,” etc.).
Instead, the courts would ask whether the law in operation (as distinct from motivation) has the effect of
instituting or perpetuating a caste. By this definition, women deserved equality as much in 1866 as they -
do in 2009. And this entitlement does not depend on the willingness of male-dominated society to
determine that women are really not much different from men. But because courts operated — and
continue to operate — under the flawed “similarly situated” standard, women still do not have equality.

" Another meritorious criticism of the Lawrence majority opinion, although one tangential to this
discussion, is the criticism that Lawrence is a substantial departure from the privacy canon altogether.
This is so because the majority requires privacy in the traditional sense (read: secrecy (to a degree)) in
order for the liberty it announces to be exercised in any meaningful way. The Lawrence majority
speaks in the sweeping language of destiny but then requires that those engaging in “sodomy” do so
closed-off, behind closed doors. Justice Kennedy underscores this when he says, “Liberty protects the
person from unwarranted government intrusion into a dwelling or other private places.” Lawrence v.
Texas, 539 U.S. 558, 562 (2003). Or “{A]dults may choose to enter upon this relationship in the
confines of their homes and their own private lives and still retain their dignity as free persons.” Id. at
567. Kennedy’s analogy between the activity at issue in Lawrence and the obscenity cases, like Stanley
v. Georgia, 394 U.S. 557, 568 (1969), (privacy protects the right to possess obscene (otherwise illegal)
material in the home) helps make it plain. Lawrence, 539 U.S. at 567. This type of privacy is as much
cage as sanctuary. It is exactly the same conception of privacy manifest in the military’s “Don’t Ask,
Don’t Tell” policy allowing Gay servicemembers to serve as long as they keep their sexual proclivities
entirely secret. See generally Shannon Gilreath, Sexually Speaking: “Don’t Ask, Don’t Tell” and the
First Amendment after Lawrence v. Texas, 14 DUKE J. GENDER L. & POL’Y 953 (2007).

™ Lawrence, 539 U.S. at 563.

3 Bowers v. Hardwick, 478 U.S. 186, 218-19 (1986) (Stevens, J., dissenting).

™ Lawrence, 539 U.S. at 564.
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misses and, [ argue, thereby validates is the fact that the heterosexual
hierarchy of power at work when the Texas legislature imagined a legally
significant difference in Gay and straight intimacy produces real as well as
imaginary differences — differences that become inequalities. Real
difference emerges, often in the form of psychic or cognitive differences.
The eight-hundred-pound gorilla in the Lawrence opinion is this question:
Why should Gay people have to be perceived as like straight people
(indeed, with such myopic obsession that even Gay rights groups believe
heterosexuality to be the presumptive measure of goodness) in order to
receive protection as equal citizens? Why is heterosexuality the access
point to citizenship, so that Gay people — Gay people who want to make a
claim for equal citizenship in a legal order (a world order) made by straight
people — have to show that they are the same as heterosexuals in all the
ways that really matter, and that they are only accidentally homosexual as a
consequence of birth.

This is the ultimate failing of the Court’s decision to go the privacy
route. Whatever lurks beneath the rock of formal equality (likes alike,
unalikes unalike) — whatever must be squashed so that substantive
equality can thrive — goes undiscovered. Of course, any time one
criticizes the establishment with the ground of Gay liberation as his base,
he must immediately answer calls that he is advocating for special rights.
At least in relation to my criticism of the Lawrence decision in this essay, I
should answer this anticipated criticism now. [ can understand
intellectually this criticism: “Isn’t Gilreath asking to be regarded as both
the same and different? Isn’t he asking to have it both ways?” My answer
is: “So what?” This is exactly what straight people have: equality under the
law and preservation of their identities as straight people. Lawrence
illustrates this perfectly. Straight people are like Gay people when they
want to be (when they want to engage in sodomy) and they are different
from Gay people when they want to be, too (when they want to get
married, for example). So for Gay people to be equal and different at the
same time is, in a word, fair.

II1. LOVING AND THE ROAD TO SUBSTANTIVE EQUALITY

If you are trying to transform a brutalized society into one where people can
live in dignity and hope, you begin with the empowering of the most powerless.
You build from the ground up.

—Adrienne Rich”’

5 Adrienne Rich, “Going There” and Being Here (1983), in ADRIENNE RICH, BLOOD, BREAD, AND
POETRY: SELECTED PROSE, 1979-1985, at 156 (1986).
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A. Substantive Equality

A different approach was open to the Court, however, one, though
never fully realized, which threads its way through our constitutionalism
from its earliest theoretical formulation — from Jefferson’s Declaration to
the Fourteenth Amendment. Equality was the approach not taken, the
question not answered, in Lawrence v. Texas. This approach is one not
concerned with similarities and differences, but with the distribution of
power.”6  Sexual orientation is a question of power, of hetero-domination
and of Gay subordination. Substantive equality recognizes that inequality
is not inherent, but constructed. From this perspective, sexual orientation
may not qualify as a difference at all, except that it has been constructed
into one by the heterosexual hierarchy that has used it as a tool for
dominance. From the assumptions of heterosexual male supremacy come
categorical distinctions that matter, which have been gender and sexual
orientation. In this invented reality, difference is only consequential as a
tool for social power. Justice Kennedy’s privacy rationale recognized that
a constructed difference existed and should be unconstitutional because, as
the majority understood it, the difference (the sex of sexual partners) was
an artificial one.”’ The individuated nature of the privacy right, however,
ensured that the Court stopped here, without exposing and considering the
root cause of the epistemological distinctions drawn by the Texas law. The
kind of substantive equality approach I envision would have gone further.
It would have given Gays access to the standard by which differences are
measured and power meted out, rather than, as the Lawrence Court did, rest
on the determination (albeit right) that resulted when it measured one
group’s (Gays) differences against the standard set by the group (straights)
that constructed the differences.”®

" Feminist advocates have understood the necessity of eschewing a similarities test in favor of a
power differential approach for some time. For an excellent exposition for the woman-centric argument
that “sameness” and “difference” in equality theory should be replaced by “a deeper understanding of
gender as a system of power relations,” see Joan C. Williams, Deconstructing Gender, 87 MICH. L.
REV. 797, 836 (1989). Catharine MacKinnon elucidates a version of this dominance-over-difference
approach to equality analysis as far back as 1979. See generally CATHARINE A. MACKINNON, SEXUAL
HARASSMENT OF WORKING WOMEN (1979). She continues to refine the theory in subsequent work,
see, e.g., CATHARINE A. MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND Law 37
(1987) (examining the sameness/difference approach as derivative of Aristotelian theory).

I remain convinced that the inequality of Gays to straights, with its particularized prejudices, now
almost uniquely rationalized as acceptable religious expression, normatively moral when actually only
descriptively so, deserves a theory of its own. Nevertheless, earlier feminist theorizing on the failings
of “similarly situated” analysis and the possibilities of a realistic judicial look at majoritarian
dominance is of merit to Gay liberation. The link between women and Gays and their social, religious,
and legal inequality is impossible to deny. For an excellent exposition of the connection, see generally
DAVID A.J. RICHARDS, WOMEN, GAYS, AND THE CONSTITUTION (1998).

" Lawrence, 539 U.S. at 575, 578-579.

78 | continue to believe that

Equality . . . is the combination of personal and civic freedom; it is a combination of the

private and the public. While it is fair to say that one cannot enjoy civic freedom without
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Now, if the Court is to cease asking questions of categorized difference,
what questions should the Court ask? In the sort of substantive equality
approach I suggest, the Court, instead of asking whether Gays and straights
were sufficiently alike or sufficiently different or were in the appropriate
box for purposes of criminalization, would have asked whether the law
promoted the dominance of one group with the consequence of the
subordination of the target group, in a socio-political reality in which the
groups are, in fact, unequal in power, and where the socio-political (and
legal) hierarchy excludes the target group from power. In short, this
approach is the revivification of Justice Harlan’s much-lauded Plessy
dissent: “There is no caste here.”’”® This approach, of course, requires the
Court to realize things it may not wish to realize. It requires the Court to
depart from a historical jurisprudence of formal equality only, and to begin
to ask questions that are so hard because they are so simple. It requires the
Court to distinguish the oppressed from the oppressor, victim from
victimizer, powerful from powerless. It requires that the Court examine
equality (or more often inequality) as it really exists — in reality — not
merely in the abstract world of judges and law professors.

Some constitutional scholars are disquieted by my shift from a
“difference” to a “dominance” theory of equal protection. For example, in
conversations about this essay, Professor Michael Kent Curtis raised the
following hypothetical:

Suppose a young man in a small Southern town wants to enter nursing school.
The nursing program in closest proximity to the young man is part of a
woman-only college. He is denied admission based on his sex. The young
man brings an equal protection challenge seeking access to the woman-only
program. Shouldn’t the young man receive equal opportunity?

The young man is a sympathetic plaintiff. He is not wealthy; he is
caring for a sick mother; and he wants to enter a noble profession. He
cannot do so in the manner most convenient for him solely because of an
accident of birth — his sex. In Mississippi University for Women v.
Hogan, the case from which Professor Curtis’ hypothetical is drawn, the
Supreme Court ruled — applying the formal, “likes alike; unalikes,
unalike” equality theory — that refusal to admit the young man based
solely on his sex was a violation of equal protection.0

Professor Curtis believes that Hogan was rightly decided and that my
shift to a ““dominance-over-difference” equality analysis like the one I posit

first possessing ‘personal liberty, one is not free until one has a role in shaping the public
mechanisms that govemn one’s destiny.
GILREATH, SEXUAL POLITICS, supra note 37, at 129-130.
7 Plessy v. Ferguson, 163 U.S. 537, 559 (1896) (Harlan, J., dissenting).
8 See Miss. Univ. for Women v. Hogan, 458 U.S. 718, 733 (1982).
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for Lawrence would require contrary results. The sex-based classification
in question doesn’t, at first blush, appear to be constructed to promote the
dominance of women over men, and men as a target group likely aren’t
subordinated by it (given what we know about the employment realities of
men and women); the hierarchy is not constructed to subordinate men —
on the contrary, the hierarchy cuts the other way; and the power differential
is, in reality (if reality is composed of something more than isolated
counterfactuals), weighted heavily in favor of men. Therefore, wouldn’t
my equality theory mean that the sympathetic male plaintiff loses?

Maybe. But this result does not necessarily follow from my theory.
My substantive equality approach looks at inequality as it really exists,
which requires that the court examine the power structure at play and the
attendant moral register in its entirety as a complement to individuated
decision-making. In this type of analysis, the male plaintiff may still win if
he can show that the segregation of the nursing profession has the net effect
of relegating women to a subordinate status. An economy that attempts to
define certain professions as “for women only” may indeed have such an
effect. Again, maybe. Reasoning like this, albeit a bit more patronizing,
seems to be the basis for Justice O’Connor’s majority opinion in Hogan.®!

Sex stereotyping notwithstanding, in other circumstances in which a
male plaintiff seeks access into the relatively few enclaves enjoyed and
controlled by women, my theory may well order his loss in the courts.
Equality should not be used as a battering ram by which a majority member
can shatter the few enclaves carved out by the minority for themselves.
This would defy the “dominance-over-difference” approach and return us
to mere formal equality. Such a result ignores the reality by which
majority and minority — in the hypothetical example: men (heterosexual
men, at least) and women — live their lives. In that reality, “differences”
constructed by the majority into legal significances have already given the
heterosexual male a myriad of advantages, which may explain why certain
woman-only enclaves may be a necessary evolution in the first place. In
these instances, the use of “likeness” theory to open new inroads for the
majority simply serves to magnify the advantages they already enjoy. Such
an approach turns equality theory into an affirmative action program for the
already-powerful.

Exceptional cases and counterfactuals, like Hogan, are convenient
weapons for attacks on substantive equality theory. Unfortunately, they
usually ignore the group realities that define minority existences. Only in a
legal order grounded in heterosexual male supremacy would “driving
further,” as the plaintiff in Hogan would have had to do in order to enter a
co-ed school, be judged an imposition equal to the destruction of a learning
model formulated to specifically address the needs of a less powerful

8 458 U.S. at 729-31.
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minority. Haven’t the women of Mississippi University for Women lost
exponentially more than the individual male plaintiff has gained?
Shouldn’t this, at least in an equality analysis — perhaps especially in an
equality analysis — matter? The focus on the needs of the individual
plaintiff, divorced from group realities, is natural in a legal order that
systematically, pathologically advantages the already-advantaged. In
reality, however, while heterosexual men may be able to live their lives
primarily as individuals, many minorities, especially women and Gays, live
realities defined almost entirely by their group status. In such a world
order no caste is created by single-sex or single-sexuality learning
environments (like the Harvey Milk School for Gay students in New York
City).82 Such educational environments merely take into account group
realities that define existence.

I would defend educational experiments, like the Harvey Milk School,
by suggesting that such environments may be necessary to account for —
in a more than merely ameliorative way — the realities faced by Gay
youth. 1 could defend all-women or “historically Black™ institutions on
similar bases. Such environments created by the powerless as a powerbase
illumine the sharp distinction between separation and segregation. The
former is an instrument of survival; the latter is an implementation of caste.
Viewed in this way, it makes no sense to destroy these ecologies of
survival because one member of the majority must suffer the burden of
“driving further.” Indeed, such a result is the opposite of equality — it is a
net loss for equality.

B. Loving v. Virginia

The paradigm case for a substantive equality analysis of the questions
presented by Lawrence is not found in the contraception cases and their
endangered privacy, but rather the paradigm is Loving v. Virginia,® in
which the Court struck down antimiscegenation laws as discriminatory
tools to maintain white supremacy.3* In Loving, the Court did not feel

82 HETRICK MARTIN INSTITUTE: HOME OF THE HARVEY MILK SCHOOL, http://www.hmi.org (last
visited May 9, 2009).

& Loving v. Virginia, 388 U.S. 1 (1967). I have not chosen Brown v. Board, 347 U.S. 483 (1954)
as my paradigm (though it is the most commonly touted equality case), because I do not believe Brown,
in fact, to be a substantive equality case. By my reading of it, Brown, unlike Loving, announces no new
equality theory. The Brown Court simply applied the Plessy Court’s formal equality analysis (the
likeness/difference approach) to evolved social facts. /d. at 492-93. In other words, the court decided
that Black people were sufficiently like white people to merit integration. Viewed in this way, Brown is
the mirror of Lawrence: the minority “wins” because it has sufficiently — in the eyes of a court
constituted primarily by the majority — come to resemble the majority (or has the potential to). There
is an equality there, for sure, but one without substance.

8 Loving, 388 U.S. 1, 11 (1967). It is interesting that the justices dissenting in Hardwick apparently
thought Loving to be the most analogous precedent, too. Justices Stevens and Blackmun, both joined by
Justices Brennan and Marshall, wrote dissents that relied on Loving. Justice Blackmun noted that “[t}he
parallel between Loving and this case is almost uncanny.” Bowers v. Hardwick, 478 U.S. 186, 210 n.5
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constrained in its equality analysis because the Virginia law prohibited
Black people from marrying white people as well as white people from
marrying Black people (mirroring the sort of equal application sodomy law
the Court envisioned would be problematic for equality analysis in
Lawrence).®> Instead, the Court looked at the overarching problems of
power and hierarchy.8 The Court invalidated the Virginia law at issue in
Loving because it was “designed to maintain White Supremacy.”®” This
focus is also a departure from the “trait-based” jurisprudence that has come
to define equality doctrine. The Court spent no time expostulating on the
evils of classifications drawn on the paradigmatic trait — race. Rather the
Court focused on the power relationships at play in a system of supremacy
— power hierarchy which “violates the central meaning of the Equal
Protection Clause.”®® The one exception was Justice Stewart, who argued
that “it is simply not possible for a state law to be valid under our
Constitution which makes the criminality of an act depend upon the race of
the actor.”® Race was determinative for him. No other justice joined his
opinion, and Chief Justice Warren’s majority opinion is indubitably
concerned with the consequences of power and caste.

Sodomy laws, no less than antimiscegenation laws, are designed to
maintain supremacy — this time Heterosexual Supremacy — what
Adrienne Rich coined as Compulsory Heterosexuality.”® Moreover, the
Loving Court was not deterred by the possibility of a racially neutral
restriction on marriage.’! Instead, the Court recognized and focused on the
substantive inequalities of power that motivated the law in the first place,

(1986) (Blackmun, J., dissenting). Likewise, in a footnote, Justice Stevens notes the parallels between
the crimes of miscegenation and sodomy. /d. at 216 n.9 (Stevens, J., dissenting).

The Loving analogy has also been made by academics. For a brilliant analysis, see Andrew
Koppelman, The Miscegenation Analogy: Sodomy Law as Sex Discrimination, 98 YALE L.J. 145 (1988)
[hereinafter Koppelman, The Miscegenation Analogy]. Professor Koppelman and I cover some of the
same ground, albeit from distinctly different starting points — he from the already well-framed law of
sex discrimination and I from the far less well-framed law and theory of Gay liberation.

It is no surprise that Loving should figure so prominently in the thinking and rethinking of Gay
equality claims. The relationship between Loving and Lawrence provides an historical analogy, but it,
in multiple ways, provides a converged reality as well. Gay people have never been owned as chattel
property (at least not as Gay people — surely there were slaves who happened to be both Black and
Gay); otherwise, their treatment has been similarly tragic. Like Blacks, Gay people have been subject
to systemic abuses, sexual and other physical violence, condoned and, indeed, often encouraged by the
American legal order from the top down. Blacks, Gays, and women have all been systematically
sexualized by their governments. But these realities of the lives lived by the powerless or less powerful
are seldom the stuff of which decisions are made in formal equality adjudication.

8 Loving, 388 U.S. at 7.

% Id. at 11.

8 14

® Id. at 12.

¥ Jd. at 13 (Stewart, J., concurring) (internal citations omitted).

% Adrienne Rich, Compulsory Heterosexuality and Lesbian Existence (1980), in RiCH, supra note
75, at 23.

' Loving, 388 U.S. at 8-9.
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writing “[W]e find the racial classifications in these statutes repugnant to
the Fourteenth Amendment, even assuming an even-handed state purpose
to protect the ‘integrity’ of all races.”®  The law operated to
institutionalize a caste, and that was enough to constitutionally condemn it.

A similar observation by an intellectually honest Court regarding
Justice O’Connor’s hypothetical facially neutral sodomy law would be this:
The mere existence of sodomy laws, whether they target only Gays or all
people equally, given the real inequalities between Gay and straight,
discriminate on the basis of sexual orientation in a way that entrenches
heterosexual dominance in violation of the Equal Protection Clause of the
Fourteenth Amendment.9> This is so because, while straight people
apparently engage in acts of oral and anal sex with great frequency, the
conduct is inextricably associated with Gay people. The unavoidable
association of Gay people with sodomy has been the means by which
heterosociety fictionalized the caste. An honest recognition of this reality
would have accomplished the result the majority wanted without resort to
the spuriousness of privacy.?*

% Id at12n.11.

% For example, in striking an antiGay Act in South Africa, Justice Ackermann of the South African
Constitutional Court focused on the ways in which the mere “existence of a law which punishes a form
of sexual expression for gay men degrades and devalues gay men in our broader society.” Nat’l Coal.
Jor Gay & Lesbian Equal. v Minister of Justice & Others 1999 (1) SA 6 (CC) at 30 (S. Afr.). See also
id. at 14-26, 27-39. This is different from Justice Kennedy’s focus on the stigma attached to
convictions under such laws.

® Moreover, even in the current equal protection framework, a facially neutral sodomy statute need
not be a major hurdle for a Gay plaintiff bringing a discrimination action. Facial neutrality is not proof
that the law does not target Gays. A plaintiff need not “prove that the challenged action rested solely on
racially discriminatory purposes . ... When there is a proof that a discriminatory purpose has been a
motivating factor in the decision, this judicial deference is no longer justified.” Vill. of Arlington
Heights v. Metro. Hous. Dev. Corp., 429 U.S. 252, 265-66 (1977). Homophobia may or may not have
been the original motivator of antisodomy legislation, but it certainly has been a prime motivator in the
statutes’ retention. This is rarely disputed. Consider the 1981 decision of the House of Representatives
to overrule a decision of the D.C. City Council to repeal the District’s sodomy law. The House debate
focused on homosexual sodomy, not heterosexual activity. “A vote to table or postpone is a vote to
legalize sodomous [sic] homosexual liaisons,” declared Rep. Philip Crane, resolution sponsor. 127
CONG. REC. 27, 749 (1981). See also remarks of Rep. Parren Mitchell noting and criticizing the
debates’ nearly exclusive focus on homosexual sex. I/d. For a discussion, see Koppelman, The
Miscegenation Analogy, supra note 84.

Of course, Hardwick itself ought to close the debate on the meaning of facially neutral sodomy
laws. The Georgia law at issue applied equally to Gays and straights, but Georgia defended it almost
exclusively in light of the evils of homosexuality; and Justice White, writing for the Court, followed the
House of Representatives in his opinion’s exclusive focus on homosexuality. The result of these
observations, even if we accept the work of historians who want to delink Gays and sodomy
prohibitions (see Brief for Professors of History George Chauncey, et al. as Amici Curiae Supporting
Petitioners, Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102)), ought to be this: The antisodomy
law is facially neutral. So what? Homophobia need not be the sole reason for the statute, it need only
be a “motivating factor.” See Vill. of Arlington Heights, 429 U.S. at 265-66; accord Pers. Adm’r of
Mass. v. Feeney, 442 U.S. 265, 276-77 (1979).

Moreover, the substantive equality theory I postulate, one that sees dominance before difference,
would scrap this requirement altogether. Substantive equality theory would require no proof of a
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By failing to follow the substantive equality approach, Lawrence’s
victory became a limitation almost the moment it arrived. Perhaps this was
intended. After all, if marriage laws based on racial classifications are
unconstitutional because of their caste-maintaining consequences — if
hierarchies of supremacy and dominance are bad in this realm — why are
marriage statutes based on sexual orientation not so? Perhaps this was the
unarticulated worry that motivated the Court’s choice of approaches.?”
The privacy approach by contrast allows the Court to stop short of this
outcome. Marriage involves more than the nonintervention privacy
requires. Marriage requires legal recognition by the state.”® So, marriage
— the current holy grail of the Gay movement — is beyond Lawrence’s
scope.’” Essentially, Lawrence holds that Gay “dignity” is inviolable only
when the law recognizes it as unregulable.”® When it is not so recognized,
it is neither inviolable nor free. It is in private, where the Court locates it,
that equality is most vulnerable. The Lawrence decision reinforced the
private/public demarcation that has been the inevitable result of the Court’s
privacy jurisprudence.”

A substantive equality analysis would have avoided these problems. It
would also have avoided the “problems” that give Justice Scalia most pause
about the Lawrence decision (at least, that is, if you take Scalia’s dissent at
face value rather than viewing it simply as rationalized bigotry).!%° Scalia
believed that the majority’s privacy rationale and its resulting
decriminalization of sodomy necessarily meant the decriminalization of
bigamous marriage, same-sex marriage, incest, prostitution, adultery,

legislative mens rea of “reckless” or “knowing” disadvantage to the target group before a law should
fall as an unconstitutional breach of equality. Instead the Court would inquire as to whether the law at
issue has the effect of instituting or perpetuating a caste. If it does, then the government would have the
duty of proving that the classification did not legalize identity prejudice.

% Loving, after all, came 13 years after Brown. The Court denied certiorari in miscegenation cases
twice before the Loving decision, once in 1954, just months after Brown was handed down in Jackson v.
Alabama, 348 U.S. 888 (1964), and again in 1956 in Naim v. Naim, 350 U.S. 985 (1956). After the
1967 Loving decision, the Court declared — seventeen years later — that the interracial nature of a
parent’s subsequent relationship could not be a basis for a custody decision regarding children of a prior
relationship. Palmore v. Sidoti, 466 U.S. 429 (1984). This slow progress might be seen as a shirking of
constitutional duty by the Court, or it might be seen as “prudence.” See Koppelman, The Miscegenation
Analogy, supra note 84, at 162 (“The prospect of the Court attempting to impose such results on a
resistant society is, and should be, a daunting one.”). Whatever the proper description, the Court’s “one
bombshell at a time” approach to earlier social issues may portend a long road to a Gay rights
vindication of marriage equality. Gay marriage is certainly no less explosive than was interracial
marriage.

% For an argument, see Carlos A. Ball, The Positive in the Fundamental Right to Marry: Same-Sex
Marriage in the Aftermath of Lawrence v. Texas, 88 MINN. L. REV. 1184 (2004).

7 Lawrence, 539 U.S. at 578.

% See generally Lawrence, 539 U.S. 558.

% See Harris, supra note 36, at 1544 (“Embracing Lawrence, even with the hope of somehow
turning it against itself, is a strategy that risks us getting lost, once again, in the mazes of the
public/private distinction.”).

19 See Lawrence, 539 U.S. at 590. (Scalia, J., dissenting).
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fornication, bestiality, and obscenity.!! Scalia interestingly concedes that
since majoritarian morality cannot trump individual privacy, laws
criminally prohibiting these practices must fall. Substantive equality
analysis would find Scalia only partially right. As I explained, substantive
equality would result in the fulfillment of Scalia’s prophesy about same-sex
marriage. But substantive equality’s insistence that the Court make
realistic distinctions between the powerful and powerless would ensure that
the other freaks in Scalia’s parade of horribles would find no refuge in
equality because they entail real power inequities and real harms.

Polygamous marriage could continue to be criminalized based on the
gender inequities usually entailed in the reality of these relationships.
Thus, the laws would stand as shields against an institution (the
polygamous marriage) that usually compounds existing sex inequalities
between men and women, thereby serving to entrench male supremacy.
Laws prohibiting bestiality would stand, if for no other reason than the
obvious power inequality between animals and humans. Prostitution and
pornography entail obvious harms to women — obvious to all but those
who do not want to see them. Their prohibitions would likely remain
undisturbed. Laws prohibiting rape, incest and other laws prohibiting
forced sex would remain intact because of the obvious harms and power
inequities of forced sex crimes.

IV. SUBSTANTIVE EQUALITY{AN D MORALITY: A NOTE

The degree and kind of a man’s sexuality reach up into the ultimate pinnacle of
his spirit.
—Friedrich Nietzsche!?

An analogy between Loving and Lawrence is also important because it
illumines the faultiness, constitutionally speaking at least, of transmuting
the old talisman “love the sinner, hate the sin,” into jurisprudential theory.
The “possibility that one can ‘hate’ an individual’s behavior without hating
the individual”’!93 has been a stumbling block even to those who are largely
sensitive to claims for equal citizenship made by Gay people. Michael
Perry, for instance wonders whether an “irrational fear and loathing”!'%* of
homosexuals really motivates many of the laws that deny Gays equal
citizenship, for example the opposition to extend civil marriage to Gay
couples. Perry wonders whether such resistance is rather a genuine

0 g

192 NIETZSCHE, supra note 33, at 81.

103 See Robert F. Nagel, Playing Defense in Colorado, FIRST THINGS, May 1998, at 34, 35. For my
original critique of Nagel’s position, see GILREATH, SEXUAL POLITICS, supra note 37, at 49.

% MICHAEL J. PERRY, THE CONSTITUTION, THE SUPREME COURT, AND HUMAN RIGHTS
(forthcoming 2008 Cambridge University Press) (quoting RICHARD POSNER, SEX AND REASON (1992)).
I read Professor Perry’s book in manuscript form.
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expression of religiously-based moral disapproval (presumptively more
benign?) for homosexual activity, and thus a reluctance to “incentivize” it.
Andrew Koppelman, a consistent proponent of marriage equality, also
argues, “[n]ot all antigay views... deny the personhood and equal
citizenship of {G]ay people . ... There is a serious discussion to be had
here about sexuality and morality.”1% Now, opposition to Gay “conduct”
(or conduct most commonly presumed “Gay”) may be, as Perry sees it, a
genuine expression of religious morality. Or it may be, as I see it, a
convenient rationalization for bigotry. Or it may be both. What Loving’s
equality analysis makes quite plain, however, is that the answer to this
conundrum makes absolutely no difference in the way the Court should
adjudicate an equality-based claim under the Fourteenth Amendment.
Religious justifications supporting anti-equality legal regimes have not
served as a shield from constitutional scrutiny. Indeed, the Virginia trial
judge who sentenced Richard and Mildred Loving to banishment for the
conduct of engaging in interracial marriage buttressed his decision by
concluding that interracial marriage violated the laws of “the Creator.”106

Almighty God created the races white, black, yellow, malay [sic] and red, and
he placed them on separate continents. And but for the interference with his
arrangement there would be no cause for such marriages. The fact that he
separated the races shows that he did not intend for the races to mix. 107

Was this religious pronouncement a reflection of the deeply-held moral
conviction of the Virginia electorate, or was it a rationalization and
mechanism (a very effective one) for the maintenance of White
Supremacy? The Court made no effort to solve the dilemma because it was
constitutionally irrelevant. Regardless of whether the impetus for the
miscegenation statute was one of moral force, the sentiments in legal
operation denied equality to Blacks.

Indisputably, the religious teaching of the natural separation of the races
was part and parcel of the Southern establishment that kept Blacks
powerless. Pro-segregation Southern ministers frequently argued that
Blacks were God’s creation too and should be treated compassionately, but
that

the destiny to which the Almighty has assigned [the races] on this continent . . .
require[s] that they should be kept distinct and separate, and that connections

195 Andrew Koppelman, You Can't Hurry Love: Why Antidiscrimination Protections for Gay People
Should Have Religious Exemptions, 72 BROOK. L. REV. 125, 145 (2006).

1% Loving v. Virginia, 388 U.S. 1, 3 (1967).

7 1d.
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and alliances so unnatural that God and nature seem to forbid them, should be
prohibited by positive law, and be subject to no evasion. 108

It’s really for their own good, see?

Anti-Gay laws also rest on powerful religious convictions. Some such
expressions mirror those of pro-segregation preachers in that they affirm
that Gays should be treated with “respect, compassion and sensitivity.” 10
Only their “conduct” (having sex with same-sex partners, or marrying
someone of the same sex) is morally dubious and objectionable. 110

1% Kinney v. Commonwealth, 71 Va. 858, 869 (1878). Arguably, this kind of legal imposition of
sectarian definitions of “destiny” would even violate the right to privacy, in so far as that right has been
construed to protect an individual’s ability to control his own destiny and to define his own relationship
with the Universe.

1% UNITED STATES CONFERENCE OF CATHOLIC BISHOPS ADMINISTRATIVE COMMITTEE, PROMOTE,
PROTECT, PRESERVE MARRIAGE: STATEMENT ON MARRIAGE AND HOMOSEXUAL UNIONS (2003),
available at http://www.uscch.org/comm/archives/2003/03-179.shtml. This concededly pretty language
rings rather hollow to many Gay people, considering that the Vatican has also labeled Gays “inherently
disordered” and equates our mere contact with children with child abuse. See CONGREGATION FOR THE
DOCTRINE OF THE FAITH, CONSIDERATIONS REGARDING PROPOSALS TO GIVE LEGAL RECOGNITION TO
UNIONS BETWEEN HOMOSEXUAL PERSONS, June 3, 2003,
http://www.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_doc_20030731_ho
mosexual-unions_en.html; Neela Banerjee, Bishops Back Guidelines Urging Gay Celibacy, N.Y.
TIMES, Nov. 14, 2006, available at  http://www.nytimes.com/2006/11/14/us/14cnd-
bishops.html?ex=1321160400&en=280c5b982a28458f& ei=5088& partner=rssnyt&emc=rss.

10" See UNITED STATES CONFERENCE OF CATHOLIC BISHOPS ADMINISTRATIVE COMMITTEE, supra
note 109. Similar morality arguments were used to deny women equal citizenship. Consider Justice
Bradley’s explanation of his decision in Bradwell v. llinois in which the Court upheld laws prohibiting
the “conduct” of a woman practicing law: “The paramount destiny and mission of woman are to fulfill
the noble and benign offices of wife and mother. This is the law of the Creator.” 83 U.S. 130, 141
(1873).

Or this attack on women abolitionists:

We invite your attention to the dangers which at present seem to threaten the female

character with widespread and permanent injury. The appropriate duties and influence of

women are clearly stated in the New Testament. Those duties, and that influence are

unobtrusive and private, but the sources of mighty power. When the mild, dependent,

softening influence upon the sternness of man’s opinions is fully exercised, society feels

the effect of it in a thousand forms. The power of woman is her dependence, flowing from

the consciousness of that weakness which God has given her for her protection.
ELEANOR FLEXNER, CENTURY OF STRUGGLE: THE WOMAN’S RIGHTS MOVEMENT IN THE UNITED
STATES 42 (1975) (1959) (quoting a pastoral letter).

Or: “The Creator has endowed the bodies of women with the noble mission of motherhood . . . .
Any woman who violates this great trust by participating in homosexuality not only degrades herself
socially but also destroys the purpose for which God created her.” Allan Bérubé & John D’Emilio, The
Military and Lesbians During the McCarthy Years, 9 SIGNS 759, 769 (1984) (emphasis added).

Condemnation of the “conduct” at issue in these statements was done to protect and further
“respect, compassion and sensitivity” toward women, not to deny a woman’s personhood. Indeed, the
“hate the sin, love the sinner” camp would argue that the condemnation is there solely so that
personhood may be fully recognized. This is the argument with regard to homosexuals. The abiding
insult of such pronouncements is that the pontificators purport to know what is good for Gays better
than Gays know it for ourselves. Enforcing this descriptive “good” by the power of the State is exactly
what makes such laws violate the substantive equality guaranteed by the Fourteenth Amendment. For
further discussion see Shannon Gilreath, The Technicolor Constitution: Popular Constitutionalism,
Ethical Norms, and Legal Pedagogy, 9 TEX. ). C.L. & C.R. 23, 33-36 (2003).
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No such posturing mattered to the Loving Court. All that mattered was
that Virginia’s antimiscegenation law, whatever its religious justification,
served to entrench the power of the white hierarchy — a consequence that
struck at “the central meaning of the Equal Protection Clause.”!1!

V. PRIVACY, EQUALITY, STIGMA, AND POWER: SOME FINAL THOUGHTS
ON LOVING’S LESSON

The genius of any slave system is found in the dynamics which isolate slaves
Jfrom each other, obscure the reality of a common condition, and make united
rebellion against the oppressor inconceivable.

— Andrea Dworkin!12

I find it curious that the Court would find the answers to its concerns
over “stigma” in due process as opposed to the substantive dimensions of
equality.!!3 Sartre once observed that anti-Semites define “the Jew.”!14
How heteronormativity and homophobia define the “Gay” person was the
proper departure point for the Lawrence decision; yet, it is given only
passing reference. Kenneth Plummer has observed:!!

The single most important factor about homosexuality as it exists in this
culture is the perceived hostility of the societal reactions that surround it. . ..
[This hostility] renders the business of becoming a homosexual a process that
is characterized by problems of access, problems of guilt and problems of
identity. Tt leads to the emergence of a subculture of homosexuality. It leads
to a series of interaction problems involved with concealing the discreditable
stigma. And it inhibits the development of stable relationships among
homosexuals to a considerable degree. Homosexuality as a social experience

"' Loving, 388 U.S. at 12.

"2 DWORKIN, OUR BLOOD, supra note 14, at 85.

'3 See generally Lawrence v. Texas, 539 U.S. 558, 575 (2003).

14 JEAN-PAUL SARTRE, ANTI-SEMITE AND JEW 143 (George J. Becker trans., Schocken Books
1948). Sartre’s observation was certainly true in Nazi-era Germany. In the 1920s, Joseph Goebbels,
later Hitler’s official propaganda minister, organized an anti-Jew campaign in the very effective form of
cartoons. The cartoons focused on one character, a Jewish police officer. The man, derisively
nicknamed “Isidor,” was caricatured, in among other atrocious ways, with his neck in a crude noose.
The caption read: “For him too, Ash Wednesday will come.” The cartoons became the vehicle by
which the Nazis imparted all manner of nefarious characteristics to Germany’s Jewish citizens. The
police official on whom “Isidor” was based sued Goebbels to stop the publication of the libelous
cartoons. Goebbels, his lawyers making full use of all the available “democratic” protections of free
speech — after all, such “democratic” protections are always available to the powerful — got Goebbels
acquitted. The appellate court upheld the acquittal reasoning that the word Jew was equivalent to the
word Protestant or Catholic. Surely one could not be sued for libeling another by calling him a
Protestant or a Catholic. How could there be injury from calling a Jew a Jew? See Shannon Gilreath,
“Tell Your Faggot Friend He Owes Me $500 for My Broken Hand”: Thoughts on a Substantive
Equality Theory of Free Speech, 44 WAKE FOREST L. REV. (forthcoming May, 2009).

15 The source materials by Kenneth Plummer and Kenneth Karst cited here are also cited in Sex
Equality, by Catharine MacKinnon, to whom I am indebted for pointing them out.
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simply cannot be understood without an analysis of the societal reactions
towards it.

The analysis Plummer suggests is exactly the analysis the Court’s
privacy decision avoids. Privacy analysis asks, “Where may power be
exercised? What are its spatial limits?” Substantive equality analysis, by
contrast, asks “What is power? What does a group deprived of power look
like? And what would redistribution of power take?”

Professor Kenneth Karst has offered the following analysis of power as
it relates to stigmatization and inequality:

The principle of equal citizenship presumptively insists that the organized
society treat each individual as a person, one who is worthy of respect, one
who “belongs.” Stated negatively, the principle presumptively forbids the
organized society to treat an individual either as a member of an inferior or
dependent caste or as a nonparticipant. Accordingly, the principle guards
against degradation or the imposition of stigma. The inverse relationship
between stigma and recognition as a person is evident. “By definition, . . . we
believe that the person with a stigma is not quite human.” The relationship
between stigma and inequality is also clear: while not all inequalities
stigmatize, the essence of any stigma lies in the fact that the affected individual
is regarded as an unequal in some respect. A society devoted to the idea of
equal citizenship, then, will repudiate those inequalities that impose the stigma
of caste and thus “belie the principle that people are of equal ultimate
worth.” 117

The privacy-based decision in Lawrence merely removed one possible
place in which the stigma that is “homosexuality” may legally operate. It
does little, if anything, to investigate the “how” and “why” of the stigma
the majority presumes; indeed, it purposefully stops short of such an
analysis. If, as Professor Karst has suggested, equality is ultimately
reducible “to a claim to be free from stigma,”!!8 has the Lawrence Court
really done anything at all to address substantively the equality question
before it? Lawrence tells us that the government may not force its
institutionalized stigma in the form of the criminal law into the private
confines of the bedroom. Despite the poetry of language Justice Kennedy
employs, the Lawrence decision practicably goes no further - nor could it.

116 KENNETH PLUMMER, SEXUAL STIGMA: AN INTERACTIONIST ACCOUNT 102 (1975) (citation
omitted).

N7 Kenneth L. Karst, The Supreme Court, 1976 Term — Forward: Equal Citizenship Under the
Fourteenth Amendment, 91 HARV. L. REV. 1, 6 (1977) (internal citations omitted). 1 use Professor
Kart’s characteristically forceful and elegant language here for my own ends. I should mention that in
his recent article, The Liberties of Equal Citizens: Groups and the Due Process Clause, Professor Karst
adopts a view contrary to mine and embraces the Court’s liberty-through-due process disposition of the
Lawrence claims. 55 UCLA L. REV. 99 (2007).

"8 Kenneth L. Karst, Why Equality Matters, 17 GA. L. REV. 245, 249 (1983).
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