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INTRODUCTION

A lender secured by crops enjoys by law a kind of control
over the farmer that is not possible in any other type of financ-
ing except by agreement between the creditor and debtor. The
crop lender enjoys a practical monopoly in the extension of pro-
duction credit to the farmer. Production credit enables the
farmer to buy the goods and services needed to grow crops dur-
ing the production season. Having a monopoly over production
credit thus empowers the lender to make unilateral and arbi-
trary decisions regarding the debtor’s farming operations. Even
in the absence of default, the lender can dictate the terms by
which the farmer produces crops or decide that the farmer will
no longer produce at all, thereby putting the farmer out of
business.

The lender expresses its decision by refusing to make a
production loan or by conditioning the loan on its terms, and
the priority rules of Uniform Commercial Code Article 91 en-
force the lender’s decision. This statute governs consensually
created security interests in personal property or fixtures, that
is, any agreement between a creditor and debtor to use the
debtor’s personal property or fixtures as security or collateral
for a debt owed the creditor. Article 9 governs, therefore, when
a lender’s collateral is crops,? and its priority rules effectively
prevent the farmer from obtaining production credit for new
crops from any source other than the initial secured lender.
Significantly, Article 9 facilitates alternative financing to en-
able debtors to produce and otherwise acquire every kind of
collateral except crops.

As currently applied to crops, Article 9’s priority rules give
the lender first claim to any crops the farmer grows even when
the lender contributed nothing to the production of the crops.
Other financers who enabled the farmer to produce new crops
cannot share in the bounty until the farmer fully satisfies all
debts to the lender that are secured by crops. These debts
could easily absorb so much of the crops’ value that the bal-
ance, if any, would not fully satisfy the crop financers’ claims.

1. TUnless otherwise indicated, all citations and references to the Uniform
Commercial Code (UCC) are to the 1978 Official Text and Comments.
2. U.C.C. §9-102(1)(a).
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1987] UCC SECTION 9-312(2) 1137

This risk discourages other financers from underwriting the
production of crops.? As a result, the usual lender is effectively
the farmer’s only source of production financing; the lender
thereby enjoys monopolistic control over the farmer’s
enterprise.

As Part I of this Article explains, the law of creditor’s
rights in general, and Article 9, in particular, ordinarily inhibit
this kind of control through a policy of priority for enabling in-
terests in property. The interest of a creditor who enabled the
debtor to acquire property is preferred to conflicting claims of
other creditors who contributed nothing to the debtor’s acquisi-
tion of the property. One justification for preferring enabling
creditors is to free the debtor from total reliance on an earlier
creditor as a source of borrowed capital. An older, more basic
justification is to prevent unjust enrichment of the earlier cred-
itor. As between the earlier creditor and a financer who ena-
bled the debtor to acquire new property, plain and simple
fairness dictates applying the property first against the enabling
debt owed the financer.

Part II of this Article explains, however, that crop produc-
tion financing is an exception to the pervasive policy of priority
for enabling interests because of the conventional interpreta-
tion of UCC section 9-312(2), a key section among Article 9’s
priority rules. The black-letter, general principle of UCC sec-
tion 9-312(2) is that a “security interest in crops for new value
given to enable the debtor to produce the crops . . . takes prior-
ity over an earlier perfected security interest.”* Additional lan-
guage in the section qualifies this priority “to the extent that

3. Indeed, the Farmers Home Administration (FmHA), which is often
the financer of last resort for financially troubled farmers, will not make a
production or other farm operating loan unless the loan is secured by a first
lien on all property to be produced using the loan proceeds. 7 C.F.R. § 1941.19
(1986). FmIHA guarantees to other people making production loans to farmers
are effectively conditioned on a similar first-lien priority. Id. § 1980.60(a)(11)
& app. G (Request for Guarantee Form, in which applicant must state that
borrower’s title to collateral will be subject only to the instruments securing
the loan to be guaranteed). If a farmer’s usual lender will not agree to
subordinate its claim to the farmer’s future crops, the FmHA usually cannot
make a production loan or guarantee such a loan made by someone else. The
farmer is thus at the mercy of her usual lender.

4. The entire section provides:

A perfected security interest in crops for new value given to en-
able the debtor to produce the crops during the production season and
given not more than three months before the crops become growing
crops by planting or otherwise takes priority over an earlier perfected
security interest to the extent that such earlier interest secures obli-
gations due more than six months before the crops become growing
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such earlier interest secures obligations due more than six
months before the crops become growing crops by planting or
otherwise.”> The authorities have interpreted this qualification
so as to transform the section’s general principle of priority into
a narrow rule that gives priority only rarely and fortuitously to
enabling interests in crops. The anomalous effect of the con-
ventional interpretation is that an enabling security interest in
crops is ordinarily subordinate to a prior secured party’s claim
to the collateral.

Part III reveals that the drafters of Article 9 did not intend
this anomalous effect. They designed Article 9's provisions on
crop financing, including section 9-312(2), in full compliance
with the statute’s pervasive policy of priority for enabling inter-
ests in property of all kinds. Their design, however, was art-
less. As a result, a literal construction of section 9-312(2),
which is the sine qua non of its conventional interpretation,
defeats the original design and real purpose of the provision.
Interpreted less rigidly and more purposively, in light of the
original drafters’ intentions, UCC section 9-312(2) insures that,
upon compliance with certain procedural requirements, an en-
abling security interest in crops will always, rather than rarely
and fortuitously, take priority over the claim of a prior secured
party who contributed nothing to the production of the
collateral.

This Article argues for righting the anomaly by any means
because there is no principled basis for perpetuating it. No
good reason exists for restricting farmers’ access to enabling
credit more than any other class of businesspeople. Farmers
should be set free to shop for enabling credit on the same basis
as everyone else by eliminating the disincentive to crop produc-
tion credit that is the unintended, unfair result of Article 9's
priority rules, primarily UCC section 9-312(2), as conventionally
interpreted.

To right the unintended anomaly created by the conven-
tional interpretation of UCC section 9-312(2), two possibilities
exist. The courts can reinterpret the section in its present form
in a manner consistent with the original drafters’ intentions. A
faster, more certain means of righting the anomaly is to enact a
substitute for the present section 9-312(2) that more clearly ex-

crops by planting or otherwise, even though the person giving new
value had knowledge of the earlier security interest.

U.C.C. § 9-312(2).
5. Id.
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1987] UCC SECTION 9-312(2) 1139

presses the real purpose and true meaning of the provision.
This Article thus proposes, in Part IV, a new UCC section 9-
312(2), with commentary, that accomplishes this goal in suffi-
cient detail to make the scope and operation of the law both
certain and fair.

I. PERVASIVE POLICY OF PRIORITY FOR ENABLING
INTERESTS: THE LAW’S BRIDLE ON
FLOATING LIENS

A. SECURED CREDITORS’ FLOATING LIENS
1. The Concept of a Floating Lien

A secured creditor has an interest in property of the debtor
that is security for the debtor’s obligation to the creditor. The
property is security in the sense that it can be seized and sold,
and the proceeds applied to satisfy the obligation, if the debtor
does not willingly pay. A creditor is secured either through
agreement with the debtor® or by operation of law,? and the

6. Any debt, including any loan of money or other extension of credit,
can be secured by contractual agreement between creditor and debtor. The
debtor voluntarily gives the creditor an interest in real or personal property,
or both, as collateral for the debt. Providing collateral induces the creditor to
extend the credit because having the property as security reduces the credi-
tor’s risk of losing her investment. See generally Kripke, Law and Economics:
Measuring the Economic Efficiency of Commercial Law in a Vacuum of Fact,
133 U. PA. L. REV. 929, 946 (1985) (arguing that “[t]he lender’s risk is reduced
by the taking of security”); White, Efficiency Justifications for Personal
Property Security, 37 VAND. L. REV. 473, 508 (1984) (granting security expands
credit to risky debtors); see also Jackson & Schwartz, Vacuum of Fact or Vac-
uous Theory: A Reply to Professor Kripke, 133 U. Pa. L. REv. 987, 993 (1985)
(no one “denies that security reduces the risks that secured creditors face”).
But see generally Schwartz, The Continuing Puzzle of Secured Debt, 37 VAND.
L. REV. 1051, 1068 (1984) (arguing that simple notions that ‘security interests
reduce risk’ do not explain the secured debt puzzle). Having property as se-
curity also reduces the creditor’s costs in foreibly recouping the investment
from the debtor’s estate, Kripke, supra, at 948 (“Security is desirable because
it makes available summary legal procedures that bypass the slowness with
which the mills of justice grind.”), lowers the creditor’s costs in monitoring the
debtor for misbehavior, see Jackson & Kronman, Secured Financing and Pri-
orities Among Creditors, 88 YALE L.J. 1143, 1152-53 (1979) (arguing that collat-
eral is likely to reduce the cost of monitoring the debtor), and gives the
creditor significant control over the debtor’s business decisions. See Scott, 4
Relational Theory of Secured Financing, 86 CoLumM. L. REV. 901, 904 (1986)
(suggesting that “leverage obtained by holding the debtor’s assets hostage em-
powers the secured creditor to influence the debtor’s business decisions”).

7. There are three principal situations in which the law creates security
for creditors. First, reducing the investment and collection risks to some
classes of creditors is so economically or politically important that the law
gives them security in property of the debtor for the credit they extend as
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property used as security can be real, personal, or both. This
Article refers to the security as collateral however the interest
is created and without regard to the nature of the property.
The term lien is used generically to refer to a secured creditor’s
interest in collateral.

A creditor’s collateral is not necessarily limited to property
the debtor owns when the obligation is originally secured. The
collateral often includes property of the same type as the origi-
nal collateral that the debtor later acquires, whether or not the
creditor somehow funded the acquisition. Such collateral is
known as after-acquired property,® and the term after-acquired
interest describes a secured creditor’s claim to after-acquired
property.

The creation of an after-acquired interest does not usually
depend on formally recognizing it when the debtor actually ac-
quires the property. Rather, the interest attaches automatically
at the instant the debtor acquires rights in the property. In fig-
urative terms, a creditor’s claim to after-acquired property
“floats” over the debtor’s estate,? attaching immediately when
the debtor buys or otherwise obtains property subject to the af-
ter-acquired interest. This figuration of an after-acquired inter-
est explains why it is often called a floating lien. Although the
term floating lien is commonly reserved for describing after-ac-

soon as they extend it. The collateral is usually property that absorbed the
value given by the creditor. Good examples are liens the law gives to artisans
who repair or otherwise improve goods and to laborers and suppliers of mater-
ials who improve real estate. See infra text accompanying notes 39-42 & 85-97.
Second, when a debt owed any creditor is reduced to judgment, the debt is
thereafter secured by all of the debtor’s nonexempt real estate, see infra text
accompanying notes 11-13, and also by any of her nonexempt personal prop-
erty that the sheriff seizes in enforcing the judgment through execution pro-
cess, see infra note 56. Finally, whenever a debtor threatens unfair, contrived
action to put her assets beyond the easy reach of a creditor, the law will act as
preemptor by attaching sufficient property to satisfy an anticipated judgment
against the debtor. Good examples are the prejudgment, provisional remedies
of attachment and garnishment. Whenever security is created by law in these
and other situations, the debtor’s consent is not required, and her objection is
meaningless.

8. After-acquired property, broadly defined, includes increases in the
value of original collateral caused by additions or improvements to the prop-
erty or caused solely by market forces and also includes proceeds resulting
from the disposition of original collateral. For most purposes, however, this
Article uses the term after-acquired property in a narrower sense to mean
property of the same type as the original collateral but wholly distinct from it.

9. The term “debtor’s estate” simply means the collection of property in-
terests the debtor owns, including all legal and equitable interests in real and
personal property.
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quired interests resulting from consensual security arrange-

ments, liens also float when the security is created by law.1°
For example, a judgment creates by law a lien on the

debtor’s interests in real estate located within the territorial ju-

10. Security created by law, through a judgment lien or the like, see infra
text accompanying notes 11-15, includes after-acquired property because, hav-
ing determined that the debtor’s estate in real or personal property is liable
for the debts, there is no logic in limiting liability to property owned when the
lien arises. In Harrison v. Roberts, 6 Fla. 711 (1856), the argument was made
that a judgment lien reaches only the debtor’s interests in real property she
owned on the day of judgment and not property she thereafter acquired. The
court rejected the argument, reasoning:

When it is enacted that judgments “shall create a lien and be binding

upon the real estate of the defendant,” it is not for this court to say

that any portion of that estate shall be exempt from such lien. This
would be to create a distinction and make a restriction . . . in itself
unnatural and unreasonable. Why should property, acquired perhaps

by the very means of a loan, be relieved from liability to a judgment

rendered for the identical fund with which it was purchased? Such a

rule would confound all our ideas of right and justice.

Id. at 713. The Tennessee Supreme Court, in an even older case, justified judg-
ment liens reaching after acquired property on the basis of “symmetry of the
law.” Chapron & Nidelete v. Cassaday, 22 Tenn. (3 Hum.) 661, 663 (1842).

Consensually created security includes after-acquired property only when,
and to the extent, the parties have agreed to the arrangement, see infra text
accompanying notes 16-23. The law enforces their agreement for the same rea-
sons it enforces any other kind of contract, primarily because of the principle
of private autonomy. On the meaning of this principle as applied to contracts
generally, see Fuller, Consideration and Form, 41 CoLuM. L. REV. 799, 806-08
& nn.9-11 (1941) (private autonomy as substantive basis of contract liability).

The law allows after-acquired interests to float, in the sense of attaching
automatically to after-acquired property, mainly for reasons of convenience
and efficiency. A judgment lien or the like would be largely useless as an aid
in collection if the creditor got an interest in after-acquired property only by
taking some new action every time the debtor added property to her estate.
This requirement would force the creditor to monitor closely the debtor's
transactions and to act quickly to catch property passing through the estate.
The costs of the process would be so high, and its reliability so low, that the
lien would benefit very few creditors insofar as it provided security in after-
acquired property. Moreover, allowing a judgment lien to float does not seri-
ously prejudice purchasers from the debtor who will be affected by the lien.
See, e.g., Barron v. Thompson, 54 Tex. 235, 238 (1881) (the record of an unsatis-
fied judgment puts purchasers on notice).

Convenience and efficiency also explain the automatic attachment of con-
sensually created after-acquired interests. A debtor and secured creditor often
have an on-going relationship in which credit is periodically extended to the
debtor on the basis of fresh collateral. The transaction costs for each of these
extensions of credit is reduced by allowing the creditor’s collateral to expand
automatically to include after-acquired property. Jackson & Kronman, supra
note 6, at 1166-67. Besides, the validity of any security created by agreement is
based essentially on the debtor’s consent. By agreeing to an after-acquired
property clause, a debtor thereby consents to binding her future property and
nothing else is necessary as far as validation is concerned.
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1142 MINNESOTA LAW REVIEW [Vol. 71:1135

risdiction of the court that rendered the judgment.** This lien
reaches real estate that the debtor owns when the judgment is
rendered or docketed, without further ado? The lien also
reaches automatically any interests in real estate that the
debtor later acquires during the life of the judgment.'® Simi-
larly, the federal tax lienl4 “embraces not only property owned
by the taxpayer when the lien arises but all that he may ac-

11. 2 A. FREEMAN, A TREATISE OF THE LAW OF JUDGMENTS § 928 (E. Tut-
tle 5th ed. 1925) [hereinafter FREEMAN ON JUDGMENTS] (“Ordinarily the lien is
not effective outside of the territorial jurisdiction of the court [in which the
judgment was rendered].”).

12. Id. § 918 (“Judgment liens being entirely statutory, the time when
they take effect depends largely upon the provisions of the statutes creating
them.”). State statutes that create the lien on the rendition of judgment in-
clude ARK. STAT. ANN. § 29-130 (1979) and Mo. ANN. STAT. § 511.350 (Vernon
Supp. 1987). Statutes that create the lien on the docketing, filing, or recording
of the judgment include FLA. STAT. ANN. § 55.10 (West Supp. 1986) (record-
ing), MINN. STAT. § 548.09 (1986) (docketing), and OKLA. STAT. ANN. tit. 12,
§ 706 (West Supp. 1987) (filing).

13. See, eg., Trustees of R.E. Bank v. Watson & Hubbard, 13 Ark. 74, 82-
85 (1852) (holding that judgment of the circuit court attaches upon land “sub-
sequently acquired by the judgment debtor, as well as upon {land] which was
seized on the day of its rendition”); Harrison v. Roberts, 6 Fla. 711, 712-14
(1856) (holding that property acquired after a judgment lien is subject to the
lien); Wales v. Bogue, 31 Ill. 464, 467 (1863) (holding that subsequently ac-
quired property is subject to a lien); Campbell v. Martin, 87 Ind. 577, 580 (1882)
(holding that an existing judgment against a devisee attaches to devised land
upon the testator’s death); Colt v. DuBois, 7 Neb. 391, 396 (1878) (holding that
land acquired subsequent to the rendition of a judgment is subject to its pay-
ment); Greenway & Marshall v. Cannon, 22 Tenn. (3 Hum.) 177, 179 (1842)
(holding that a statutory lien extends to after-acquired property as well as to
property owned at the time of the judgment); Thulemeyer v. Jones, 37 Tex.
560, 571 (1872) (holding that judgment liens attach to after-acquired property);
Coad v. Cowick, 9 Wyo. 316, 325, 63 P. 584, 586 (1901) (holding that judgment
liens attach to the after-acquired lands of the debtor); T. CRANDALL, R.
HAGEDORN & F. SMiTH, DEBTOR-CREDITOR LAawW MANUAL { 6.05[2][e] (1985)
(stating that “[a]fter judgment, the judgment debtor may acquire property of a
type that is potentially subject to judgment liens”); 2 FREEMAN ON JUDGMENTS,
supra note 11, § 955 (noting that a “lien of prior judgment on after-acquired
property attaches . . . to the interest actually acquired by the debtor”); W.
HAWKLAND & P. LOISEAUX, DEBTOR-CREDITOR RELATIONS 17 (1979) (noting
that some state statutes expressly state that after-acquired property is covered
by the lien); E. SUGDEN, THE LAW OF VENDORS AND PURCHASERS OF ESTATES
520 (14th ed. 1862) (noting that “[jlJudgments bound after-purchased lands”).

14. “If any person liable to pay any tax neglects or refuses to pay the
same after demand, the amount . . . shall be a lien in favor of the United
States upon all property and rights to property, whether real or personal, be-
longing to such person.” 26 U.S.C. § 6321 (1982). The lien arises automatically
“at the time the assessment is made and shall continue until the liability for
the amount so assessed . . . is satisfied or becomes unenforceable by reason of
lapse of time.” Id. § 6322.
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1987] UCC SECTION 9-312(2) 1143

quire during the life span of the lien.”15

Consensual security arrangements create floating liens
only if the debtor agrees that the creditor’s collateral will in-
clude after-acquired property.’® A debtor who gives a creditor
personal property collateral commonly agrees to include after-
acquired property as a matter of course. Article 9 usually gov-
erns creation of a lien in personal property,’” which the UCC
labels a security interest.2® QOrdinarily, the debtor creates a se-
curity interest under Article 9 by signing a written security
agreement that describes the collateral.l® Common standard-
form security agreements provide a space for describing the
property that is collateral or, more conveniently, provide a list
of various kinds of property with a box to check by each kind
that is collateral. Close by, in the fine print, is language provid-
ing that the collateral includes not only property of the kind
described “now owned” by the debtor but also any such prop-
erty “hereafter acquired.” This language is commonly referred
to as an after-acquired property clause, which Article 9 ex-

15. W. PLUMB, FEDERAL TAX LIENS 26 (3d ed. 1972).

16. The debtor’s consent is not always necessary, however, for a consensu-
ally created lien to extend to after-acquired property as broadly defined supra
note 8, For example, an Article 9 security interest in goods automatically at-
taches, by force of law alone, to proceeds of the collateral, U.C.C. §§ 9-203(3), -
306(2), and also to accessions to the collateral, Nickles, Accessions and Accesso-
ries Under Pre-Code Law and U.C.C. Article 9, 35 ARK. L. REv. 111, 115-17
(1981). A mortgage on real estate similarly embraces fixtures. Quicquid
plantatur solo, solo cedit (whatever is annexed to land, becomes part of the
land). 5 AMERICAN LAW OF PROPERTY § 19.7 (A. Casner ed. 1952) (stating that
mortgages presumably intend all additions to become permanent part of the
land: “Where the fixture is installed after the execution of the mortgage, the
courts generally hold . . . that the intent of the annexor at the time of the an-
nexation is the determining factor.” Id. § 19.7, at 29-30.); G. NELSON & D.
WHITMAN, REAL ESTATE FINANCE LAW § 9.5, at 693 (2d ed. 1985) (“Suppose
that a real estate mortgage is executed and recorded, and the mortgagor
purchases . . . some . . . item that becomes a ‘fixture.’ If it becomes a fixture,
under the normal rules of real property it becomes part of the real estate and
therefore covered by the real estate mortgage.”); G. OSBORNE, HANDBOOK ON
THE LLAW OF MORTGAGES § 38, at 67-68 (2d ed. 1970) (stating that “[ijnsofar as
property subsequently acquired by the mortgagor becomes an accession to the
mortgaged property it feeds the mortgage unaided by any after-acquired prop-
erty clause”); 5 R. POWELL, THE LAW OF REAL PROPERTY { 651[3] (1986) (not-
ing that “[t]he courts have established clear rules giving rights to a real estate
mortgagee in articles affixed to the land either prior to the execution of the
mortgage or afterwards”).

17. See U.C.C. §§ 9-102(1)(a), -203(1).
18. ‘““Security interest’ means an interest in personal property or fixtures
which secures payment or performance of an obligation.” U.C.C. § 1-201(37).

19. See U.C.C. § 9-203(1)(a).
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pressly sanctions.2?

An after-acquired property clause in an Article 9 security
agreement creates a floating lien that survives as long as any
debts covered by the security agreement are unpaid. If the
debtor later acquires any property of a kind described as collat-
eral in the security agreement, the creditor automatically ob-
tains an interest in the after-acquired property whether or not
she advanced credit that enabled the debtor to acquire the
property. The property becomes collateral for all debts covered
by the security agreement.?!

Mortgages of real estate can similarly create floating liens
by providing that the mortgage debt is secured not only by the
tract specifically described in the mortgage but also by all land
the debtor later acquires.2?2 After-acquired property clauses are

20. Except in the case of consumer goods given as additional security, “a
security agreement may provide that any or all obligations covered by the se-
curity agreement are to be secured by after-acquired collateral.” U.C.C. § 9-
204(1). For the exception regarding consumer goods, see U.C.C. § 9-204(2).

The most exhaustive technical analysis of floating liens under Article 9 is
Skilton, Security Interests in After-Acguired Property Under the Uniform
Commercial Code, 1974 Wis. L. REv. 925. For a thorough historical and policy
analysis of Article 9 floating liens, see Coogan, Article 9 of the Uniform Com-
mercial Code: Priorities Among Secured Creditors and the “Floating Lien,” T2
Harv. L. REv. 838 (1959).

21. A security agreement typically defines the debts to be secured by the
collateral to include every obligation owed the secured creditor presently and
in the future, without regard to when, why, or how the obligation was in-
curred. This kind of language covering obligations that the debtor may later
incur to the secured party is commonly referred to as a future advance clause,
which Article 9 expressly allows. U.C.C. §9-204(3). Consequently, if the
debtor repays everything she owes the creditor and, a week or months later,
incurs a fresh debt of any kind from the same creditor, the creditor is auto-
matically secured by the collateral described in the security agreement, when-
ever and however the collateral was acquired. A new agreement is
unnecessary. The life of a security agreement is not limited by law. It thus
never dies unless the parties include an expiration date, which they rarely do.

The typical security agreement used in farm financing describes the collat~
eral as all the debtor’s inventory, equipment, farm products, accounts, other
rights to payment, and general intangibles. This list encompasses all of the
farmer’s personal property except consumer goods. The agreement also con-
tains an after-acquired property clause and an all-inclusive definition of debts
the agreement secures. Consequently, the creditor’s collateral includes all the
goods and intangibles the farmer has or will acquire in connection with her
farming enterprise; and every item of this property secures every debt owed
the secured creditor, without regard to when or why the collateral was ac-
quired or the debt was incurred.

22. See, e.g., Franklin v. Community Fed. Sav. & Loan Ass'n, 629 F.2d 514,
516 (8th Cir. 1980) (validity of after-acquired interest under Missouri law);
Pearll v. Williams, 146 Ariz. 208, 206, 704 P.2d 1348, 1351 (Ct. App. 1985) (after-
acquired interest valid under Arizona statute); Wright v. Baumann, 239 Or.

HeinOnline-- 71 Minn. L. Rev. 1144 1986-1987



1987] UCC SECTION 9-312(2) 1145

not as common in mortgages of land as they are in security
agreements covering personal property. Nonetheless, they are
effective to give a mortgagee an interest in real estate subse-
quently acquired by the debtor without the debtor’s further
agreement.23

2. Usual Priority of Floating Liens

Floating liens in after-acquired property often conflict with
other interests in the collateral. These other interests may
have existed in the property before the debtor acquired it, or
they may have arisen at the time of or after the debtor’s acqui-
sition. The interests can represent claims of ownership or
claims of security. For example, the debtor may have sold the
after-acquired property to a buyer who asserts an exclusive
right to it. Alternatively, a competing interest may belong to
another secured creditor, and the value of the after-acquired
property may be insufficient to satisfy both claims completely.
In either case, the question of priority arises. That is, which
claim is superior? When the competing claimants are a floating
lienor and another secured creditor, the answer determines
whose claim will be paid first from the proceeds of a sale of the
collateral.

Priority is never decided by agreement between creditor
and debtor. Rather, priority is always decided by rules of law
that balance the policy effects of preferring one kind of claim
over the other.2¢ Even when secured by agreement, the credi-
tor and the debtor cannot bilaterally determine the rights of
third parties to the collateral. Their agreement is limited in ef-
fect to giving the creditor an interest in the property that is col-
lateral and to defining their own respective rights and duties
with respect to the collateral. They cannot immunize the col-

410, 416-17, 398 P.2d 119, 122 (1965) (transfer of after-acquired interest in real
estate does not create legal interest, only equitable mortgage) (citing Straus v.
Wilsonian Inv. Co., 177 Wash. 167, 171, 31 P.2d 516, 518 (1934)); see generally G.
NELSON & D. WHITMAN, supra note 16, § 9.3 (discussion of after-acquired prop-
erty clauses and the variations existing in different jurisdictions).

23. The interest is ordinarily equitable and unrecordable; hence, it is typi-
cally enforceable only against third persons who know of it, which accounts
for its infrequent use. See G. NELSON & D. WHITMAN, supra note 16, § 9.3, at
686-817.

24, Creditors with conflicting liens on collateral can, however, contractu-
ally modify the law’s priority rules as applied to them. The creditor entitled to
priority may agree to subordinate her claim to that of the other creditor whose
claim, by law, is junior. Article 9 expressly provides that its priority rules can
be varied by subordination agreements. U.C.C. § 9-316.
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lateral from other claims,?® and they cannot effectively agree
that the creditor’s interest in the collateral will be superior to
any other claim to the property. These matters are regulated
exclusively by law.26 Indeed, the principal concern of Article 9,
which governs most consensually-created liens on personal
property, is the limits of such an interest in relation to other
claims to the collateral.??

The fundamental rule of priority, applied generally
throughout the law to order conflicting liens, claims, and inter-
ests of every kind in property, is that interests rank in the or-
der in which they were created or perfected, that is, first in
time is first in right.2® Creation refers to the requirements for

25. Article 9 makes this point explicitly: “The debtor’s rights in collateral
may be voluntarily or involuntarily transferred (by way of sale, creation or a
security interest, attachment, levy, garnishment or other judicial process)
notwithstanding a provision in the security agreement prohibiting any transfer
or making the transfer constitute a default.” U.C.C. § 9-311.

26. The only kind of agreement that can alter the law’s priority rules is a
subordination agreement among the creditors themselves. See supre note 24.

27. U.C.C. § 9-101 comment.

28. For example: (1) Nonpurchase-money Article 9 security interests
rank in the order of perfection, U.C.C. § 9-312(5)(a) (technically, filing or
perfection), or, if neither interest is perfected, in the order in which the inter-
ests were created. U.C.C. § 9-312(5)(b). See also Jackson & Kronman, supra
note 6, at 1162 (first-in-time rule prevails under Article 9 and was established
in the chattel security field long before enactment of the UCC). (2) Apart
from recording statutes, real estate mortgages rank in the order of creation.
G. OSBORNE, HANDBOOK ON THE L.AW OF MORTGAGES § 181 (1951). Because of
recording statutes, the ranking of real estate mortgages is commonly deter-
mined by the order in which the mortgages were perfected by public record-
ing, although in many states the second mortgagee wins priority by recording
first only if she lacks actual notice of the earlier encumbrance. See id. § 196;
6A R. POWELL, supra note 16, § 905; see also R. CUNNINGHAM, W. STOEBUCK &
D. WuITMAN, THE LAW OF PROPERTY § 11.9, at 775 (1984) (when debtor gives
two competing mortgages, the first mortgage in time will have priority). (3)
Priority between a federal tax lien and a real estate mortgage or Article 9 se-
curity interest generally depends on which of the claims was first perfected.
26 U.S.C. § 6323(a), (h)(1) (1982). (4) Judgment liens generally rank in the
order in which the liens attached to the property. T. CRANDALL, R.
HAGEDORN & F. SMITH, supra note 13, { 6.05[2][f], at 6-81 to 6-82 (stating that
“the relative priority among competing judgment liens depends upon the time
at which the judgment lien attaches, with the first to attach being granted pri-
ority”); 2 FREEMAN ON JUDGMENTS, supra note 11, § 975, at 2053-54 (“The pri-
ority of judgment liens with respect to one another is normally governed by
the time at which they become effective on the property in question, so that
the one which first takes effect thereby takes precedence over those subse-
quently becoming operative.” (footnote omitted)). (5) Moreover, with respect
to the priority between judgment liens and other kinds of liens and interests,
“[i]n the absence of statute otherwise providing, there is nothing about a judg-
ment lien which would take it out of the general rule which ranks liens and
other interests in real property in the order in which they were created.” Id.
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making the transfer of the lien or other interest enforceable
against the transferor. Perfection refers to the steps necessary
to make a lien or other interest in property enforceable, as far
as is legally possible, against third parties’ claims. The perfec-
tion requirement often involves public filing or some other
kind of notorious conduct, such as taking possession of personal
property, to alert the world at large to the interest. Interests
subject to a perfection requirement are usually ranked, for pur-
poses of the first-in-time rule, as of the time the requirement
was satisfied.

The first-in-time rule is essentially an expression of the

§ 969, at 2034. (6) In states where execution creates a lien on the judgment
debtor's property upon actual levy by the sheriff, priority among competing
executions is determined according to the order in which the executions were
levied. Seg, e.g., Partch v. Adams, 55 Cal. App. 2d 1, 10, 130 P.2d 244, 250 (1942)
(priority of successive executions depends upon the priority of the levies);
Jackson-Hinds Bank v. Davis, 244 So. 2d 633, 637-38 (La. Ct. App. 1971) (liens
of ordinary creditors seizing same property are ranked inter se in the order of
their seizures), writ ref., 258 La. 359, 246 So. 2d 681 (1971); Albrecht v. Long,
25 Minn, 163, 172 (1878) (without regard to when the writs of execution were
delivered to the sheriff); Johnson v. Graham Lighter Corp., 83 Ohio App. 489,
494, 80 N.E.2d 690, 693 (1948) (“[I]n either an attachment or execution, priority
must be accorded the writ in the execution of which the property is first seized
by the officer.”). In states where a lien of execution arises as soon as the writ
of execution is delivered to the sheriff, execution liens are ranked according to
when the sheriff got the writs. See, e.g, Trapnall v. Jordan, 7 Ark. 430, 434
(1847); Flagship State Bank v. Carantzas, 352 So. 2d 1259, 1261-62 (Fla. Dist. Ct.
App. 1977); Walton v. Hillier, 128 N.J.L. 119, 122, 24 A.2d 219, 220-21 (1942).
(7) Liens of attachment are similarly ranked in the order in which the liens
arose. See, e.g., City Nat'l Bank v. Traffic Eng’g Assocs., Inc., 166 Conn. 195,
348 A.2d 637 (1974) (real property); Petri v. Sheriff of Washoe County, 87 Nev.
549, 491 P.2d 43 (1971) (personal property). (8) Moreover, in deciding a con-
test between an execution lien and a lien of attachment, the “liens are of equal
dignity, both being statutory creatures,” and, therefore, the principle of first in
time, first in right applies. Commercial Transp. Corp. v. Robinson Grain Co.,
345 F. Supp. 342, 344 (W.D. Ky. 1972). (9) Service of a writ of garnishment
creates a lien on property of the debtor held by the garnishee, and the long-
established general rule as to priority between several garnishments against
the same property by different creditors is that the garnishment liens rank in
the order of time of service of the garnishment summons on the garnishee.
See, e.g., Grand v. Kado, 279 So. 2d 811, 814 (La. Ct. App. 1973); Fico, Inc. v.
Ghinger, 287 Md. 150, 162, 411 A.2d 430, 437-38 (1980); J. RooD, A TREATISE ON
THE LAW OF GARNISHMENT § 188 (1896). (10) The first-in-time principle is not
limited to priority disputes involving legal liens such as those noted here. Asa
general rule, equitable liens, estates, and other equitable interests rank inter
se according to the same principle. 2 J. POMEROY, A TREATISE ON EQUITY
JURISPRUDENCE §§ 678, 682, 683, 718 (S. Symons 5th ed. 1941); 2 E. SUGDEN,
THE LAW OF VENDORS AND PURCHASERS OF ESTATES 396 (8th Am. ed. 1873).
(11) Some states declare by statute that the first-in-time principle is the gen-
eral rule of priority for all liens. See, e.g.,, CAL. C1v. CODE § 2897 (West 1974);
N.D. CeNT. CODE § 35-01-14 (1980).
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principle of derivative title, which basically holds that a trans-
feree of property acquires the title of the transferor.2? Such a
rule is essential to a system like ours that is largely dedicated

29. The UCC codifies this proposition in several places: U.C.C. § 2-403(1)
(“A purchaser of goods acquires all title which his transferor had or had power
to transfer . ...”); § 3-201(1) (“Transfer of an instrument vests in the trans-
feree such rights as the transferor has therein . . . .”); § 7-504(1) (transferee of
document “acquires the title and rights which his transferor had or had actual
authority to convey”); § 8-301(1) (purchaser of security “acquires the rights in
the security which his transferor had or had actual authority to convey”).

The principle of derivative title is repeatedly expressed in Article 9. First,
Article 9 makes clear that a debtor cannot create a security interest in prop-
erty in which she has no rights. U.C.C. § 9-203(1)(c). Concomitantly, as a gen-
eral rule a security interest only attaches to collateral to the extent that the
debtor has rights therein. See R. HILLMAN, J. MCDONNELL & S. NICKLES,
CoMMON LAW AND EQuITY UNDER THE UNIFORM COMMERCIAL CODE { 18.01[2]
(1985). A specific expression of the corollary that a security interest attaches
only to the extent of the debtor’s rights in the collateral is the rule of § 9-
318(1), which applies when the collateral is accounts. This section restates the
common-law maxim that an assignee stands in the shoes of her assignor. In
technical terms, “the rights of an assignee are subject to . . . all terms of the
contract between the account debtor [i.e., the obligor] and assignor and any de-
fense or claim arising therefrom,” and are also subject to “any other defense
or claim of the account debtor against the assignor which acerues before the
account debtor receives notification of the assignment.” U.C.C. § 9-318(1).

Also, again because of the principle of derivative title, an Article 9 secur-
ity interest is generally unaffected by the debtor’s transfer of the collateral,
whether by sale or creation of another encumbrance. The security agreement
between the secured party and the debtor, and thus the interest created by the
agreement, is generally enforceable against the debtor’s subsequent transfer-
ees. U.C.C. §9-201 (security agreement is effective against third parties as
well as against the debtor herself); § 9-306(2) (security interest continues in
collateral notwithstanding debtor’s disposition of the property).

Of course, there are exceptions to each of these expressions of the princi-
ple of derivative title. Seg, e.g., U.C.C. § 2-403(1) (good faith purchaser from
seller having only voidable title acquires good title); § 2-403(2) (buyer in ordi-
nary course from merchant to whom goods entrusted acquires all rights of the
entruster); § 3-305 (holder in due course of instrument takes free of all claims
to instrument and most defenses to it); § 7-502 (holder of negotiable document
who acquires it by due negotiation acquires all title to the document and to the
goods); § 8-302(3) (bona fide purchaser of security acquires her interest in the
security free of any adverse claim).

A large part of Article 9 is devoted to creating exceptions to the principle
of derivative title. Indeed, the drafters commented that “[t]he rules set out in
this Article are principally concerned with the limits of the secured party’s
protection against purchasers from and creditors of the debtor.” U.C.C. § 9-101
comment (emphasis added). The principle generally fails to protect a secured
party who has not perfected her interest, i.e., given public notice of it, by filing
or otherwise. Although “[a] perfected security interest may still be or become
subordinate to other interests . . . in general after perfection the secured party
is protected against creditors and transferees of the debtor and in particular
against any representative of creditors in insolvency proceedings instituted by
or against the debtor.” U.C.C. § 9-303 comment 1. The text following this note
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to protecting private ownership of property because it prevents
a party from transferring away interests that belong to an-
other.3? The transferee of property, including a transferee of a
limited interest therein, therefore takes subject to all claims
and interests existing at the time of the transfer.

A perfection requirement is a modification of the deriva-
tive title principle, designed to protect creditors and transferees
against dishonest debtors and transferors who would repeatedly
encumber and convey property without being truthful about
the state of the title. Perfection allows potential creditors and
transferees to know in advance of a transaction the state of title
of property to be used as collateral or transferred. An effect of
a perfection requirement, if not also a purpose, is to establish a
clear, certain, and uniform signal as to when a lien or other in-
terest has been created for purposes of applying the first-in-
time rule. The efficiency of the rule is thereby enhanced.3

Under the rule of first-in-time, a floating lien would enjoy
priority over any competing claim to the collateral that arises
after the lien was originally created or perfected. Suppose, for
example, that Debtor agrees that Bank shall have an Article 9
security interest in all of Debtor’s goods, including goods later
acquired,3? to secure a loan. This agreement will give Bank an
after-acquired interest in any goods Debtor acquires in the fu-

explains the relationship between perfection and the principle of derivative
title.

30. An economic justification of the first-in-time rule, at least as applied
in consensual security transactions, is that it achieves “what the parties would
do for themselves in its absence, and thereby achieves a savings in transaction
costs.” Jackson & Kronman, supra note 6, at 1164.

31. Under Article 9, it is possible for a secured creditor to take the usual
step for perfecting a security interest, that is, filing a financing statement,
even before the interest is created. U.C.C. § 9-402(1). The interest will not be
perfected, in the fullest sense of the term, until the steps for creating the in-
terest have been taken. U.C.C. § 9-303(1). Yet, under Article 9's first-in-time
rule that governs conflicts between competing Article 9 security interests, pri-
ority is based on time of perfection or filing, so that the secured party who
first filed wins even though her interest was not the first security interest cre-
ated in the collateral. U.C.C. § 9-312(5)(a). In this type of system, there are
other purposes and effects of perfection, defined narrowly to mean simply giv-
ing notice of a potential interest. See Jackson & Kronman, supra note 6, at
1178-82 (cost-benefit analysis of Article 9’s notice filing system); Scott, supra
note 6, at 952-59 (Article 9’s extraordinary protection of floating liens is justi-
fied by establishing an “exclusive financing relationship” that allows the
lender “to manage the [debtor’s] growth prospect properly and to insure the
optimal timing of inputs necessary to achieve maximum return to the joint en-
terprise.” Id. at 956.).

32. This clause is authorized by U.C.C. § 9-204(1). See supra text accom-
panying notes 16-21.
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ture. The Bank perfects by public filing.33 Debtor thereafter
buys new goods from Seller on credit. Seller secures payment
of the purchase price by reserving and perfecting an Article 9
security interest in the new goods. These goods are also subject
to Bank’s after-acquired interest. Under UCC section 9-312(5),
the first-in-time rule that governs conflicts between Article 9
security interests, Bank’s after-acquired interest would be enti-
tled to priority over Seller’s interest.3¢ In this kind of case,
however, the first-in-time rule of section 9-312(5) is subject to
exceptions that will give Seller priority, if she complies with
certain procedural requirements, because Seller’s interest is an
enabling interest.

B. FLOATING LIENS VERSUS ENABLING INTERESTS
1. The Concept of an Enabling Interest

A. common competitor of a secured creditor’s floating lien
in after-acquired property, and also her claim in original collat-
eral, is the interest of a person who, by making a loan or other-
wise extending value, directly enabled the debtor to buy,
otherwise acquire, or improve the property.?® Such an enabling
interest is occasionally created by law and can always be cre-
ated by agreement with the debtor. There are a great many ex-
amples of enabling interests, which can be grouped into three
major types: purchase money, production money, and improve-
ment money interests.

33. Perfection of an Article 9 security interest ordinarily requires filing a
“financing statement,” U.C.C. § 9-302(1), which is described in § 9-402, with the
Secretary of State or a local county official, or with both of them, U.C.C. § 9-
401.

34. U.C.C. §9-312(5)(a).

35. A general operating loan to a debtor that allows her to stay in busi-
ness certainly enables her subsequent acquisition or improvement of property.
The lender’s interest in the debtor’s inventory to secure the loan is not an en-
abling interest, however, because this kind of value only indirectly makes pos-
sible increasing the debtor’s estate. For the proposition that Article 9 security
interests for general operating loans and the like do not qualify as purchase
money interests entitled to special priority, see 2 G. GILMORE, SECURITY INTER-
ESTS IN PERSONAL PROPERTY § 28.2, at 750 (1965) (a claim must be “directly”
related to the acquisition of property in order to rank as purchase money);
Jackson & Kronman, supra note 6, at 1164-66, 1175-78 (unrestricted, general
purpose loans have never received, and should not gain, purchase money sta-
tus, even if the loan may have increased the value of the collateral); McLaugh-
lin, Qualifying as a Third-Party Purchase-Money Financier: The Hurdles to
Be Cleared, the Advantages to Be Gained, 13 U.C.C. L.J. 225, 232-33 (1981)
(purchase-money debts are limited to money that actually purchases identifi-
able collateral).
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By far the most common type of enabling interest is a
purchase money interest, which describes a creditor’s interest
in property that secures credit extended to enable the debtor to
purchase the property. The creditor may be a lender or a
seller, and the property may be real estate or personal prop-
erty. In some cases, purchase money interests are created by
force of law alone,?¢ but most commonly such interests are cre-
ated by agreement between creditor and debtor. A lender who
loans a debtor the price of a house and secures the loan with a
mortgage on the property has a purchase money interest. If the
seller finances the purchase through a sale contract and retains
an interest in the property until the price is paid, the retained
interest is a purchase money interest. If the subject of either
transaction were personalty governed by Article 9, the lender’s
or seller’s interest would be classified, in the statute’s own
terms, as a purchase money security interest.3? A purchase
money interest attaches to the collateral whether or not the
property is also subject to another secured creditor’s floating
lien.

Buying is not the only means of acquiring personal prop-
erty. For instance, a debtor can acquire goods by manufacturing
or otherwise producing them from component parts, raw
materials, or the like. In this case, too, an Article 9 security in-
terest in the product that secures the creditor who financed ac-
quisition of the constituent elements is an enabling interest. It
is not, however, a purchase money security interest because the

36. See infra note 49 (authorities cited on vendor’s implied equitable lien
on real estate). Some states have codified the vendor’s lien on real estate. See,
e.g, IDAHO CoODE §45-801 (1977); Ky. REV. STAT. ANN. §382.070
(Michie/Bobbs-Merrill 1970); LA. CIv. CODE ANN. art. 3249 (West 1952). Under
UCC Article 2, a seller of goods may reclaim the property delivered to an in-
solvent buyer, U.C.C. § 2-702(2), or may stop delivery of goods in the posses-
sion of a bailee. U.C.C. § 2-705. While these rights are available only in
limited cirecumstances, they do confer a form of purchase money interest aris-
ing by operation of law. See also LA. CIv. CODE ANN. art. 3227 (West 1952),
construed in Wallace Lincoln-Mercury Co. v. Gentry, 469 F.2d 396, 402 (5th
Cir. 1972) (“By operation of [art. 3227] title [to goods sold] passes to the pur-
chaser but the vendor retains the vendor’s privilege . . . .” Id. A lien is some-
times called a “privilege” under Louisiana law. Id. at 400.).
37. Article 9 defines a purchase money security interest as a security in-
terest that is
(a) taken or retained by the seller of the collateral to secure all or
part of its price; or
(b) taken by a person who by making advances or incurring an obliga-
tion gives value to enable the debtor to acquire rights in or the use of
collateral if such value is in fact so used.

U.C.C. § 9-107.
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creditor did not enable the debtor to acquire the product
through purchase. Rather, the debtor acquired the product
through production. The creditor’s enabling interest is thus a
production money interest, which is a term coined for purposes
of this Article.

For example, when a manufacturer buys flour and sugar
on credit to make cake mix and gives the seller a security inter-
est in the mix, the seller’s interest is a production money secur-
ity interest.3® So, too, when a supplier sells seed, fertilizer, and
petroleum on credit to a farmer, who then grows wheat, the
supplier’s Article 9 security interest in the crop, or a lien on the
crop given by law, is a production money interest. A produc-
tion money interest can attach even if another secured creditor
has a floating lien on all of the debtor’s products.

Property is also acquired, in the broad sense of increasing
the worth of a person’s estate, when the value of property
within the estate increases. A debtor can acquire property in
this way by improving real or personal property presently
owned. A secured creditor’s claim to property repaired, trans-
formed, or otherwise improved with materials or services sup-
plied on credit is thus a form of enabling interest which can be
labeled an improvement money interest. For instance, an arti-
san who supplies parts or services to repair goods, or a person
who supplies materials or labor to improve real estate, acquires
by law a lien on the goods®® or land?® for the value of the re-

38. The seller’s security interest in the raw materials—the flour and
sugar—would be a purchase money security interest. U.C.C. § 9-107(a).

39. “By the common law, a workman who by his skill and labor has en-
hanced the value of a chattel has a lien on it for his reasonable charges, pro-
vided the employment be with the consent, either express or implied, of the
owner.” 1 L. JONES, A TREATISE ON THE LAW OF LIENS § 731, at 480 (2d ed.
1894). Generally, under the common-law, the artisan loses her lien when she
surrenders possession of the goods. R. BROWN, THE LAW OF PERSONAL PROP-
ERTY § 13.2, at 396 (W. Raushenbush 3d ed. 1975); 1 L. JONES, supra, § 745, at
492. Her only remedy is to hold the goods hostage for payment. In most
states, however, the common-law lien has been codified and enhanced so that
many states now allow the artisan to enforce the lien by selling the property
herself or by forcing a judicial sale of it. See, e.g., IDAHO CODE § 45-806 (1977);
Mb. CoM. LLaw CODE ANN. § 16-302 (1983); MINN. STAT. § 514.20 (1986); Miss.
CODE ANN. § 85-7-101 (1972); NEB. REV. STAT. § 52-203 (1984); OKLA. STAT.
ANN. tit. 42, § 91 (West 1979); S.C. CODE ANN. § 29-15-10 (Law. Co-op. Supp.
1986). Another common enhancement is continuing the lien when the artisan
parts with possession, the continuation occurring either automatically or by
the artisan recording a lien notice. See, e.g.,, ARK. STAT. ANN. § 51-415 (1971);
KAN. STAT. ANN. § 58-201 (1983); MINN. STAT. § 514.18 (1986); NEB. REV. STAT.
§ 52-202 (1984); N.D. CENT. CODE § 35-13-02 (1980); S.D. CODIFIED LAWS ANN.
§ 44-11-3 (1983).
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sources supplied. In each instance, the lien is an improvement
money interest.

Any increase in the value of property that is improved will
inure to the benefit of a creditor having a preexisting lien on
the collateral.4l In this sense, the added value is a form of af-
ter-acquired property, broadly defined.#2 The preexisting lien
floats, in the sense of automatically embracing the value added
to the collateral, just as a floating lien attaches without formali-
ties when the debtor acquires property subject to the lien
through purchase or production. The existence of a preexisting
lien on the property, however, does not prevent attachment of
an improvement money interest.

Properly labeling an enabling interest according to this
three-prong classification scheme—purchase, production, and
improvement money interests—is not terribly important. The
scheme is primarily designed for convenience in organizing the
following discussion, which makes the essentially important
point that enabling interests of all classes generally enjoy prior-
ity over floating liens.

2. Exceptional Priority for Enabling Interests

The first-in-time rule, which is the law’s general rule of
priority, could always subordinate an enabling interest in collat-
eral to any floating lien created or perfected before the prop-
erty was acquired or improved.43 The first-in-time rule,
however, is frequently subject to an exception whereby an en-
abling interest is superior to the conflicting interest of another
secured creditor who claims the collateral through a floating
lien as security for unrelated debt, which means liability for

40, See infra text accompanying notes 91-97; see, e.g., FLA. STAT. ANN.
§ 713.05 (West Supp. 1986); IpAHO CODE § 45-501 (1977); ILL. ANN. STAT. ch. 82,
para. 1 (Smith-Hurd Supp. 1987); Ky. REv. STAT. ANN. § 376.010
(Michie/Bobbs-Merrill Supp. 1986); MINN. STAT. § 514.01 (1986); see generally
G. NELSON & D. WHITMAN, supra note 16, § 12.4, at 860.

41. As obviously true as this statement is, a few authorities have been
compelled to declare it true. See, e.g., 2 G. GLENN, MORTGAGES § 350, at 1450
(1943) (“[1]Jf the mortgagor brings upon the premises a thing which by its own
nature becomes a part of the land . . . the mortgagee may enjoy the resulting
benefit . . . .”"); ¢f. Kinney v. Vallentyne, 15 Cal. 3d 475, 478-79, 541 P.2d 537,
539, 124 Cal. Rptr. 897, 899 (1975) (judgment lien reaches subsequent increases
in the value of the debtor’s equity in the property); Bank of Santa Fe v. Gar-
cia, 102 N.M. 588, 698 P.2d 458, 461 (Ct. App. 1985) (same); Smith v. Popham,
266 Or. 625, 640, 513 P.2d 1172, 1179 (1973) (same).

42, See supra note 8.

43. See supra text accompanying notes 28-34.
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credit that did not directly enable the debtor to acquire or im-
prove the property.

When applicable, this exception prefers an enabling inter-
est to a floating lien without regard to how, or the order in
which, the conflicting interests were created or perfected, as
long as any applicable procedural requirements have been satis-
fied.#¢ This is not to say that an enabling interest of any kind,
however created, is always entitled to priority over a floating
lien. Yet, some kind of enabling interest that is entitled to pri-
ority usually is available to a creditor who makes possible the
debtor’s acquisition of property.45

44, Typically, such procedural requirements include perfecting the en-
abling interest within a short time after it is created, seasonably taking action
to enforce the interest, personally notifying other creditors of the interest, or
complying with a combination of these kinds of requirements.

If applicable procedural requirements of this kind are not satisfied, the
usual priority principle of first in time ordinarily applies and the enabling in-
terest is thus subordinated to the floating lien. See, e.g., ITT Indus. Credit Co.
v. Regan, 487 So. 2d 1047, 1049 (Fla. 1986) (Article 9 purchase money security
interest in equipment, if not filed within the statutory period prescribed by
§ 9-312(4), completely subordinate to an earlier perfected security interest in
after-acquired property), overruling International Harvester Credit Corp. v.
American Nat’l Bank, 296 So. 2d 32 (Fla. 1974); Circle 76 Fertilizer, Inc. v. Nel-
sen, 219 Neb. 661, 668-69, 365 N.W.2d 460, 466-67 (1985) (petroleum products
lien, a kind of enabling interest created by law, was subordinate to a prior se-
curity interest in crops because the petroleum lienor did not comply with the
law providing for the lien that required foreclosure of the lien within a certain
time period); Edmiston v. Kiersted, 140 Or. 299, 304-05, 12 P.2d 299, 300-01
(1932) (construction lienor who supplied materials for improvement of real es-
tate subordinate to the holder of a preexisting claim of the property to whom
the construction lienor had not given statutorily prescribed notice).

45. For example, a seller’s Article 2 right of reclamation, U.C.C. §§ 2-507,
2-511, 2-702, is subordinate to the floating lien, that is, after-acquired Article 9
security interest, of the buyer’s secured party that attaches to the goods. Los
Angeles Paper Bag Co. v. James Talcott, Inc., 604 F.2d 38, 39-40 (9th Cir. 1979);
In re Samuels & Co., 526 F.2d 1238 (5th Cir.), cert. denied, 429 U.S. 834 (1976);
Lavonia Mfg. Co. v. Emery Corp., 52 Bankr. 944, 946-47 (E.D. Pa. 1985) (seller’s
right of reclamation was subordinate to interest of debtor’s secured creditors,
but court noted that any seeming unfairness was mooted because seller could
have protected itself by complying with purchase money provisions of UCC);
R. HILLMAN, J. MCDONNELL & S. NICKLES, supra note 29, { 18.02[4]. Yet, if
the seller retains an Article 9 purchase money security interest in the goods,
this interest will prevail over the floating lien of another secured party of the
buyer. U.C.C. § 9-312(3), (4). See, e.g, Ever Ready Machinists, Inc. v. Relpak
Corp. (In re Relpak Corp.), 25 Bankr. 148, 153 (Bankr. E.D.N.Y. 1982) (seller’s
purchase money security interest in equipment had priority under § 9-312(4)
over after-acquired equipment clause of conflicting security interest). See in-
fra notes 67-75 and accompanying text. Also, an artisan’s Article 9 security in-
terest in goods she repaired loses to a prior perfected security interest in the
property. U.C.C. § 9-312(5)(a). This is simply an application of the first-in-time
principle of priority. See supra text accompanying notes 28-34. On the other
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The exceptional priority for enabling interests over floating
liens applies to cases involving real and personal property col-
lateral and to cases in which the floating lien, the enabling in-
terest, or both, were created by law or by agreement. Yet, the
priority is most clearly stated and most consistently applied in
Article 9, which governs consensually created security interests
in personal property.46 For this reason, and also because this
Article will soon focus on Article 9’s treatment of production
money interests in crops,*’ the priority rules of Article 9 are
emphasized in the following discussion illustrating the priority
of enabling interests over floating liens.48

hand, an artisan’s lien that arises by law often enjoys priority over any other
claim to the collateral, including prior, perfected security interests. See infre
notes 85-86 and accompanying text.

46. There is a reason why Article 9 so firmly provides priority for en-
abling interests. The “primary controversy” surrounding Article 9 in its devel-
opment and infancy was the statute’s endorsement of floating security
interests. Coogan, supra note 20, at 839. Critics worried that the floating liens
would result in a debtor “tying up all of his assets with one creditor and ham-
pering his ability to get credit from anyone else.” Id. The principal answer to
this concern was the special priority for purchase money financers. Id. at 861
(“especially important means by which security transactions can at least par-
tially escape from the blanket-like coverage”); see also Gilmore, The Purchase
Money Priority, 76 HARV. L. REV. 1333, 1336-37 (1963) (the priority of purchase
money interests is the most important limitation designed to avoid unjust re-
sults of the floating lien). Indeed, according to Professor Gilmore: “No previ-
ous security statute has so warmly embraced the . . . after-acquired property
interest. It is also true that no previous statute has so sternly insisted on the
priority for purchase money interests.” Id. at 1334. This insistence on balanc-
ing the effects of floating security interests is also seen in provisions giving
special priority to other kinds of enabling liens, as discussed infra text accom-
panying notes 76-97.

47. For the discussion of production money interests in crops, see infra
text accompanying notes 111-17.

48. The priority of enabling interests among themselves is not resolved
according to a single principle of priority. Rather, every jurisdiction provides a
largely nonuniform assortment of different rules for ranking enabling liens in-
ter se. The appropriate rule in a particular case usually depends on law that is
peculiar to the kinds of enabling interests in conflict. The range of these pri-
ority rules is very wide.

At one extreme is the familiar first-in-time principle applied to conflicting
enabling interests., For example, this principle is said to govern conflicts
among Article 9, purchase money security interests in the same collateral. 2
G. GILMORE, supra note 35, § 29.2, at 784 (1965) (purchase money security in-
terests in the same collateral that are perfected at different times are regu-
lated by § 9-312(5), which is an expression of the first-in-time principle); J.
WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE UNIFORM COMMER-
CIAL CODE § 25-5, at 1051-52 (2d ed. 1980) (same); Hogan, Financing the Acqui-
sition of New Goods Under the Uniform Commercial Code, 3 B.C. INDUS. &
CoM. L. REV. 115, 130-33 (1962) (same); Special Project, The Priority Rules of
Article Nine, 62 CORNELL L. REV. 834, 882-84 (1977) (although policy favors
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a. As applied to purchase money interests

Whether created by law or agreement, a floating lien that

pro rata distribution among conflicting purchase money security interests, the
language of the Code dictates that they rank according to § 9-312(5)); ¢f. U.C.C.
§§ 9-313(4)(a), 9-312(6) (construction mortgage and purchase money interest in
fixtures rank according to rule of first to file or record); but see B. CLARK, THE
LAW OF SECURED TRANSACTIONS UNDER THE UNIFORM COMMERCIAL CODE {
3.9[5], at 3-68 to 3-69 (1980) (better reading of § 9-312 is to award a pro rata
recovery when the dispute is between two competing purchase money inter-
ests); ¢f. Baker, Priority Conflicts Involving Purchase-Money Security Inter-
ests, PRAC. LAW., Oct. 15, 1983, at 67, 78 (conflicting purchase money interests
can rank according to the first-in-time rule of § 9-312(5) or the secured parties
can share ratably according to their contributions). Even Professor Gilmore
suggests that purchase money security interests should rank equally if they at-
tach or are perfected simultaneously. 2 G. GILMORE, supra note 35, § 29.2, at
184; accord Note, Competing Purchase Money Security Interests, 22 BAYLOR L.
REV. 456, 461-62 (1970); ¢f. 2 J. POMEROY, supra note 28, § 719, at 1041 (“Ordi-
narily, where two [real estate] mortgages . . . are simultaneously executed on
the same property by the same mortgagee, and are recorded, or delivered for
record at the same time, their liens are concurrent ... .”).

Secattered throughout the law are other instances of enabling liens ranking
inter se in the order in which the liens attached or were perfected, that is, ac-
cording to the first-in-time principle. See, e.g, GA. CODE ANN. §§ 44-14-340,
-342 (1982) (landlords’ liens on crops for goods and money furnished tenants in
producing crops generally rank, as between themselves, according to date);
Iowa CODE ANN. § 572.17 (West 1970) (construction liens on real property
rank in order of filing); S.D. CODIFIED LAWS ANN. § 38-17-8 (1977) (liens on
crops for seed furnished farmer shall have preference in order of filing).

At the other extreme is a rule that ranks later enabling liens ahead of ear-
lier ones so that last in time is first in right. For example, this rule generally
applies to conflicting enabling liens on vessels, that is, maritime liens:

[T]he general principle has always been that liens . . . take precedence

in the inverse order of their time of accrual, the later liens prevailing

over the earlier . . . [because] the earlier lienors, having a proprietary

interest in the ship, have been benefitted by the services rendered to

all interests in her by the later lienors.

2 BENEDICT ON ADMIRALTY § 51, at 4-4 (Tth ed. 1986); see also The St. Jago de
Cuba, 22 U.S. (9 Wheat) 409, 416 (1824) (“[T]he last lien given will supersede
the preceding . . . [because] [t]he vessel must get on.”); see generally G. GiL-
MORE & C. BLACK, THE LAW OF ADMIRALTY 743 (2d ed. 1975).

The middle position is a relatively common rule that ranks enabling liens
equally inter se, in which case the lien holders share ratably in the proceeds of
the collateral. In many states this rule applies to multiple construction, that
is, improvement, liens on the same parcel of real property. See, eg., ARIZ.
REV. STAT. ANN. §§ 33-992, -1000 (1974); ARK. STAT. ANN. § 51-611 (1971);
CONN. GEN. STAT. ANN. § 49-36 (West Supp. 1986) (excluding lien of principal
contractor); HAw. REV. STAT. §507-46 (1985); MicH. CoMmP. LAWS ANN.
§ 570.1119 (West Supp. 1986); Miss. CODE ANN. § 85-7-263 (1972); MONT. CODE
ANN. § 71-3-502 (1985); OR. REV. STAT. ANN. § 87.060 (Butterworth 1981); R.I.
GEN. LAwSs § 34-28-25 (1984); S.D. CODIFIED LAWS ANN. § 44-9-44 (1983); TEX.
Propr. CODE ANN. § 53.122 (Vernon 1984); UTAH CODE ANN. § 38-1-10 (1974);
VT. STAT. ANN. tit. 9, § 1923 (1984); W. VA, CoDE §§ 38-2-17, -18 (1985); W1is.
STAT. ANN. § 779.11 (West 1981); WYO. STAT. ANN. § 29-1-305 (Michie 1977). It
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attaches to after-acquired property to secure unrelated debt
generally ranks behind a purchase money interest in the same
collateral. Suppose, for instance, that A acquired and docketed
a judgment against D. D later buys a nonexempt parcel of real
estate in the county where the judgment is outstanding. D'’s
purchase was made possible by a loan from B, who has a con-

also applies to conflicting production money security interests in goods. U.C.C.
§ 9-315. Pro rata sharing is common, too, when the conflict involves produc-
tion and improvement money liens arising by operation of law. See, e.g., FLA.
STAT. ANN. § 83.10 (West Supp. 1986) (landlords’ liens on crops for rent and
supplies furnished tenant rank equally); 1.A. CIv. CODE ANN. art. 3217 (West
1952) (various privileges securing property and services are concurrent inter
se); MONT. CODE ANN. § 71-3-401 (1985) (farm laborers’ liens rank equally and
are paid pro rata from proceeds of foreclosure sale of collateral); N.D. CENT.
CoDE § 35-07-03 (Supp. 1985) (grain threshing and drying liens have equal pri-
ority); OR. REV. STAT. ANN. §§ 87.146(b), .216, .222, .226 (Butterworth 1981 &
Supp. 1986) (certain laborers’ liens on chattels have equal priority); S.C. CODE
ANN. § 29-13-30 (Law. Co-op. 1976) (laborers’ liens on crops rank equally);
TENN. CODE ANN. § 66-12-104 (1982) (landlords’ liens rank equally).

Finally, and least commonly, the order among conflicting enabling liens is
occasionally determined with reference to the nature of the underlying claims,
without regard to the order in which the liens arose. The best examples are
the construction lien laws of several states that rank conflicting construction
liens in the following, or a similar, order: (1) laborers; (2) suppliers of materi-
als; (3) subcontractors; (4) original or general contractors. See, e.g., COLO. REV.
STAT. § 38-22-108 (1982); FLA. STAT. ANN. § 713.06 (West 1969); IDAHO CODE
§ 45-512 (1977); NEV. REV. STAT. § 108.236 (1986); N.M. STAT. ANN. 48-2-13
(1978); N.D. CENT. CODE § 35-27-22 (Supp. 1985); VA. CODE ANN. § 43-23 (1981);
WasH. REv. CODE ANN. § 60.04.130 (Supp. 1987). Another, related example of
deciding priority among enabling liens by reference to the nature of the under-
lying claims is the widely accepted rule that ranks purchase money mortgages
ahead of construction liens regardless of the order in which the different en-
cumbrances attached or were recorded. See, e.g, ARK. STAT. ANN. §§ 51-605,
-607 (1971) (materialmen’s lien generally superior to prior liens on improve-
ment except purchase money liens); D.C. CODE ANN. § 38-109 (1986) (construc-
tion liens prior to subsequent claims except purchase money mortgages); HAW.
REV. STAT. § 507-46 (1985) (in certain cases construction liens are subordinate
to subsequent purchase money mortgages); 4 AMERICAN LLAW OF PROPERTY,
supra note 16, § 16.106H, at 239 (“As a general rule purchase money mort-
gages, whether in favor of the grantor or a third party, prevail over mechanics’
liens even though these arose under contracts that antedated the mortgages.”);
¢f. VT. STAT. ANN. tit. 9, § 1921 (Supp. 1986) (construction lien shall not take
precedence over a mortgage given upon the project or upon the land as secur-
ity for the payment of money loaned and to be used in payment of expenses of
same); but see OR. REV. STAT. ANN. § 87.025(6) (Butterworth Supp. 1986) (con-
struction lien has priority over earlier recorded mortgage given to secure a
loan made to finance the improvement). Also, for one reason or another, ven-
dors’ liens on real estate are similarly superior to purchase money mortgages
on the property. See, e.g., Schoch v. Birdsall, 48 Minn. 441, 51 N.W. 382 (1892)
(encumbrance in favor of vendor preferred to earlier recorded purchase
money mortgage on the realty); Rader v. Dawes, 651 S.W.2d 629, 631 (Mo. Ct.
App. 1983) (same); G. NELSON & D. WHITMAN, supra note 16, § 9.2, at 681-82.
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sensually created purchase money mortgage on the land, or by
an extension of credit from B as the seller, who retained a ven-
dor’s lien created by law on the land.4® A4’s judgment lien auto-
matically attached to the land.5° This lien originated with the
docketing of A’s judgment,51 which occurred before the crea-
tion of B’s mortgage or lien. In a sense, therefore, 4’s judg-
ment lien is first in time. Nevertheless, B’s mortgage or
vendor’s lien has priority because a purchase money interest in
real estate, however created, always prevails over the lien of an
antecedent judgment.52? Similarly, if A claimed the land

49. R. CUNNINGHAM, W. STOEBUCK & D. WHITMAN, supra note 28, § 10.6
(“Courts of equity generally recognize an implied lien, much like a mortgage
on the land, in the favor of the vendor for the amount of the unpaid purchase
price.” Id. at 657-58.); 2 L. JONES, supra note 39, § 1061, at 1 (vendor of real
estate has implied lien for purchase money); 4 J. POMEROY, supra note 28,
§ 1261, at 770 (A vendor’s lien “is only another mode of expressing his equita-
ble interest . . . arising from the doctrine of conversion . . . and so far as it has
any distinctive signification, it simply means his right of enforcing his claim
for the purchase money out of the vendee’s equitable estate by means of a suit
in equity.”); see authorities cited supra note 36; see also Quintana v. Anthony,
109 Idaho 977, 980, 712 P.2d 678, 681 (Ct. App. 1985) (IDAHO CODE § 45-801 codi-
fies vendor’s equitable lien to secure amount of unpaid purchase price); Grace
Dev. Co. v. Houston, 306 Minn. 334, 335, 237 N.W.2d 73, 75 (1975) (“A vendor’s
lien is an implied equitable lien upon real property for the amount of the un-
paid purchase price.”); Rader v. Dawes, 651 S.W.2d 629, 631 (Mo. Ct. App. 1983)
(priority of vendor’s lien over recorded down-payment mortgage); Bean v.
Walker, 95 A.D.2d 70, 74, 464 N.Y.S.2d 895, 898 (1983) (vendor “holds the legal
title in trust for the vendee, subject to the vendor’s equitable lien for the pay-
ment of the purchase price in accordance with the terms of the contract”);
Russo v. Cedrone, 118 R.I. 549, 556, 375 A.2d 906, 909 (1977) (vendor’s equitable
lien is recognized, but not favored, under Rhode Island law).

50. See supra text accompanying notes 11-15.

51. See authorities cited in supra note 12.

52. See Federal Land Bank v. Bank of Lenox, 192 Ga. 543, 16 S.E.2d 9
(1941), in which the court opined:

[Alnother principle, long settled in this State and recognized with lit-

tle dissent in other jurisdictions, [is] that a mortgage or deed to land,

securing its purchase-money, and executed as a part of the same

transaction in which the purchaser acquires title, will exclude or take

precedence over any prior lien against the property arising through or

against the purchaser.
Id. at 556, 16 S.E.2d at 17; Nelson v. Stoker, 669 P.2d 390, 396 (Utah 1983)
(“[T]he State’s judgment lien, like other judgment liens, takes priority as of
the time it is duly docketed or recorded. Like other judgment liens, however,
it must also yield to the special priority accorded a vendor’s purchase money
mortgage.”); accord, Associates Discount Corp. v. Gomes, 338 So. 2d 552 (Fla.
Dist. Ct. App. 1976); Bank of Homewood v. Gembella, 48 Ill. App. 2d 316, 199
N.E.2d 293 (1964); Liberty Parts Warehouse, Inc. v. Marshall County Bank &
Trust, 459 N.E.2d 738 (Ind. Ct. App. 1984); see also T. CRANDALL, R.
HAGEDORN & F. SMITH, supra note 28,  6.05[2][f], at 6-83 (“There is general
agreement that a purchase-money mortgage on after-acquired property has
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through an after-acquired property clause in an earlier mort-
gage agreement with D,53 real estate finance law would favor
B’s interest over that of 4.5¢

The same result would ensue if B’s consensually created
purchase money interest was in goods. Article 9 would then
govern the creation, perfection, and priority of B’s interest,
which is a purchase money security interest under the Code.55

priority over a judgment lien based on a judgment docketed before the acquisi-
tion of title.”); H. HERMAN, TREATISE ON THE LAW OF EXECUTIONS 195, 364-65
(1875) (a judgment lien on the interest of a vendee of land is subject to the lien
of the vendor); G. NELSON & D. WHITMAN, supra note 16, § 9.1, at 676-77
(purchase money mortgage enjoys “superiority . . . over liens arising under
judgments against the grantee-mortgagor under a judgment obtained and
docketed or recorded before the purchase money mortgage is executed”); 2 J.
POMEROY, supra note 28, § 725, at 1072-79 (same); 2 E. SUGDEN, supra note 28,
at 395 (persons claiming by operation of law through vendee of real estate take
subject to vendor’s lien, noting specifically that vendor’s lien prevails against
judgment creditor of the vendee).

53. Regarding floating liens created by agreement, see supra text accom-
panying notes 16-23.

54. G. NELsSON & D. WHITMAN, supra note 16, § 9.1, at 677 (purchase
money mortgage “often wins over after-acquired property clauses in previ-
ously executed mortgages that would cover the subject matter of the purchase
money mortgage”). On the basis of very traditional reasoning, a vendor’s lien
should also prevail over the interest of a prior mortgagee claiming under an
after-acquired property clause in an earlier mortgage between her and the
vendee. The mortgagee should lose because the newly acquired property
would secure a preexisting debt. A vendor’s lien is defeated only by a pur-
chaser for new value, not by a purchaser who takes her interest for preexist-
ing debt. 2 L. JONES, supra note 39, § 1079, at 20-22 (1888). Because a vendor’s
lien and an after-acquired interest in real property are both equitable claims,
there is another traditional reason for the result: In equity, a general lien,
such as that on all after-acquired property of the debtor, is generally
subordinate to a specific lien on particular property the debtor acquires later.
See 2 J. POMEROY, supra note 28, § 720, at 1053-54. Finally, a vendor’s lien

accompanies the transfer of the estate to the vendee and therefore is

intrinsically superior to a lien created by the latter in favor of a third

person, since such lien can have no being before the title to the estate

has vested in the vendee and the title comes to him burdened with

the vendor's equity.
Eubank v. Finnell, 118 Mo. App. 535, 544, 94 S.W. 591, 593 (1906) (purchase
money mortgage in favor of third person to secure downpayment on land
subordinate to vendor’s lien for balance of the purchase price). This rule was
recently followed in Rader v. Dawes, 651 S.W.2d 629, 631-32 (Mo. Ct. App.
1983) (vendor’s lien has priority over a downpayment mortgage even though
the mortgage was recorded first and the vendor has actual knowledge of it); ¢f.
Schoch v. Birdsall, 48 Minn. 441, 443-44, 51 N.W. 382, 382 (1892) (purchase
money mortgage in favor of third person to secure part of price of land
subordinate to mortgage given vendor to secure balance of price even though
third person’s mortgage was recorded earlier); Protection Bldg. & Loan Ass'n
v. Knowles, 54 N.J. Eq. 519, 34 A. 1083 (N.J. Ch. 1896) (same).

55. U.C.C. § 9-107. For technical analyses of the Article 9 purchase money
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Article 9 would subordinate A’s floating lien claim to B’s
purchase money security interest whether 4’s claim was based
on a lien of execution®® arising by law or on an after-acquired
property clause in an earlier security agreement with D. In
either event, Article 9 would condition B’s priority only on B
fulfilling certain procedural requirements.

Assume, for instance, that A’s floating lien was based on a
lien of execution. A is a lien creditor for purposes of Article
9.57 B is a secured party, which is Article 9’s name for a person
in whose favor a security interest exists.5®8 Generally, UCC sec-
tion 9-301(1)(b), which is a form of the first-in-time rule, deter-
mines priority between a lien creditor and a secured party.
Under section 9-301(1)(b), the lien creditor prevails if the lien
attached before the secured party perfected.’® In contrast, the

security interest, and the special priority Article 9 accords it, see Baker, supra
note 48; Hogan, supra note 48, at 118-37; McLaughlin, supra note 35, at 225-26;
Special Project, supra note 48, at 869-92. For the most authoritative historical
and policy analysis of purchase money priority, see 2 G. GILMORE, supra note
35, § 29.

56. Execution is the process through which a judgment is coercively col-
lected by state action. See 1 A. FREEMAN, A TREATISE ON THE LAW OF EXECU-
TIONS § 1 (33 ed. 1900); see, e.g., N.D. CENT. CODE § 28-21-06 (1985) (“The writ
of execution must be issued in the name of the state of North Dakota....”).
Execution is initiated through pro forma issuance of an appropriate writ to the
sheriff who is thereby instructed to seize and sell so much of the debtor’s non-
exempt property as is necessary to satisfy the judgment. Execution creates by
law a lien on personal property of the debtor. 1 A. FREEMAN, supra, §§ 38, 40;
2 id.,§ 202. In some states, the lien arises upon delivery of the writ to the sher-
iff and attaches to all of the debtor’s nonexempt personal property within the
sheriff’s jurisdiction. See, e.g, ARK. STAT. ANN. § 30-116 (1979); DEL. CODE
ANN. tit. 10, § 9553(b) (1975) (“[Flrom the time an execution is delivered to a
constable or sheriff, it shall bind all the goods and chattels of the defendant
within the bailiwick of such constable or sheriff which are actually levied upon
within 30 days thereafter.”). In other states, creation of the lien of execution
awaits levy by the sheriff and attaches only to property she actually or con-
structively seizes. See, e.g.,, ALA. CODE § 6-9-60 (1975) (lien is created at time of
levy and notice of levy); CaL. Crv. Proc. CODE § 697.710 (West Supp. 1987)
(lien is created upon levy on judgment debtor’s property); MINN. STAT. § 550.10
(1986) (“Until a levy, property not subject to the lien of the judgment is not
affected by the execution.”). Everywhere the lien reaches after-acquired prop-
erty. 2 A. FREEMAN, supra, § 197, at 1011 (“An officer having an execution in
his hands is entitled to levy it upon any property which he may find belonging
to the debtor, although acquired subsequently to delivery of the writ.”).

57. For Article 9 purposes, the term “lien creditor” includes a creditor
who acquires a lien on property through attachment, levy or the like. U.C.C.
§ 9-301(3).

58. U.C.C. § 9-105(1)(m).

59. The actual language is as follows: “[A]ln unperfected security interest
is subordinate to the rights of . . . a person who becomes a lien creditor before
the security interest is perfected.” U.C.C. § 9-301(1)(b).
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secured party prevails if perfection of the security interest oc-
curred before or at the same time as the lien attached.

B can thus insure priority of the purchase money security
interest by filing before D acquires rights in goods. Not until D
acquires rights will 4’s floating lien of execution attach to the
property.5® B’s interest will attach at the same point®! and also
will be perfected then because of the earlier filing.52 Because
A’s interest did not attach before perfection of B’s interest, B’s
purchase money security interest prevails under section 9-
301(1)(b).63

Moreover, Article 9 provides additional protection for a
purchase money security interest as against a lien of execution
or the like that attaches after the security interest is created

60. An execution lien only attaches to property in which the judgment
debtor has an interest. See, e.g., Eastern Shore Bldg. & Loan Corp. v. Bank of
Somerset, 253 Md. 525, 530, 253 A.2d 367, 370 (1969); In re Estate of Robbins, 74
Misc. 2d 793, 795, 346 N.Y.S.2d 86, 89-90 (Sur. Ct. 1973); Belnap v. Blain, 575
P.2d 696, 698 (Utah 1978); see also H. HERMAN, supra note 52, § 113, at 140-41
(“Generally, the right to seize and sell property on execution is confined to the
seizure and sale of such property as an owner himself can sell, or that can be
sold, if there be no law to the contrary.”).

61. U.C.C. § 9-203(2) provides that a security interest attaches as soon as
all the requirements of § 9-203(1) are met, and § 9-203(1) requires that the
debtor have rights in the collateral. See, e.g, Babson Credit Plan, Inc. v. Cor-
dele Prod. Credit Ass'n, 146 Ga. App. 266, 271, 246 S.E.2d 354, 358 (1978) (both
purchase money interest and competing security interest attached at moment
of delivery which was when buyer obtained rights in the collateral).

62. “A security interest is perfected when it has attached and when all of
the applicable steps required for perfection have been taken. . . . If such steps
are taken before the security interest attaches, it is perfected at the time when
it attaches.” U.C.C. § 9-303(1) (emphasis added).

63. Cf. Sperry Corp. v. Farm Implement, Inc., 760 F.2d 196, 198 (8th Cir.
1985) (even if security interest and lien attached simultaneously, lien creditor
would lose under § 9-301(1)(b)); Texas Oil & Gas Corp. v. United States, 466
F.2d 1040, 1048 (5th Cir. 1972) (noting that even if judgment lien and security
interest were perfected simultaneously, under Article 9 security interest
would still have priority), cert. denied, 410 U.S. 929 (1973); accord Carlson &
Shupack, Judicial Lien Priorities Under Article 9 of the Uniform Commercial
Code: Part 1, 5 CaRDOZO L. REV. 287, 345-46 (1985) (noting that in case of
“tie,” secured party wins). The same analysis would give priority to a nonpur-
chase money, after-acquired security interest attaching to the property so long
as the secured party had filed before lien of execution attached and, when the
lien attached, the debtor was obligated to the secured party. )

A purchase money security interest in personal property also prevails over
other kinds of floating liens created by law, including the most important fed-
eral tax lien. Fetzer, The Purchase Money Security Interest and the Federal
Tax Lien: A Proposal for Legislative Change, 36 HASTINGS L.J. 873, 892-95
(1985). Also, a purchase money interest in real property generally enjoys pri-
ority over floating liens whether created by law or by agreement. See supra
text accompanying notes 49-54.

HeinOnline-- 71 Minn. L. Rev. 1161 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1162 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1163 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1164 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1165 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1166 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1167 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1168 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1169 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1170 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1171 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1172 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1173 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1174 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1175 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1176 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1177 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1178 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1179 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1180 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1181 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1182 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1183 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1184 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1185 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1186 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1187 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1188 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1189 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1190 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1191 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1192 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1193 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1194 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1195 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1196 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1197 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1198 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1199 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1200 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1201 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1202 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1203 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1204 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1205 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1206 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1207 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1208 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1209 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1210 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1211 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1212 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1213 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1214 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1215 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1216 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1217 1986-1987



HeinOnline -- 71 Minn. L. Rev. 1218 1986-1987



