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Rights and Remedies Between U.C.C.
Article 9 Secured Parties with Conflicting

Security Interests in Goods

Steve H. Nickles*

Debtors sometimes give security interests in the same property to
several different creditors. Often, however, the property's value is insuf-
ficient to support fully the multiple interests. Consequently, the relative
priority of these interests becomes an important issue if the debtor defaults.
Article 9 of the Uniform Commercial Code1 has a complete set of rules
for determining the priority of conflicting security interests in the same
personal property. 2 Yet, Article 9 fails altogether to explain the privileges
of priority.

The principal purpose of.this Article is to examine a secured party's
rights and remedies when a subordinate secured party asserts control over
goods in which both creditors have Article 9 security interests.3 A secured
party is subordinate or junior when another creditor's security interest
is accorded priority under the provisions of Article 9. This Article is not
concerned with the rules that determine priority between competing secured
parties. Rather, it examines the circumstances under which, and the means
by which, a secured party's interest can be enforced against a junior secured
party who has taken the collateral from the debtor.

Section I of this Article explains the doctrinal basis for allowing a
secured party to repossess collateral from a junior secured party in posses-
sion of the property.4 Section II deals generally with a senior secured party's
correlative right to dispose of repossessed collateral notwithstanding the
existence of a subordinate security interest in the property.5 This section

* Visiting Professor of Law, University of Minnesota School of Law; Professor of
Law, University of Arkansas School of Law. B.A. 1971, M.P.A. 1972,J.D. 1975, Univer-
sity of Arkansas; LL.M. 1977, J.S.D. 1980, Columbia University.

1. Unless otherwise indicated, all references and citations in this article to the text
and comments of the Uniform Commercial Code, hereinafter referred to simply as the
Code or the U.C.C., are to the 1978 Official Text with Comments.

2. An extensive collection of priority rules is the predominant feature of Article 9,
the rules of which "are principally concerned with the limits of the secured party's protec-
tion against purchasers from and creditors of the debtor." U.C.C. § 9-101 comment.
U.C.C. § 9-312 collects the principal rules for determining priority between Article 9
secured parties.

3. Effectuation of priority when a subordinate buyer of the collateral has asserted
control over the goods is discussed in Nickles, Enforcing Article 9 Security Interests Against
Subordinate Buyers of Collateral, 50 GEO. WASH. L. REv. 511(1982).

4. See text accompanying notes 8-47 infra.
5. See text accompanying notes 48-85 infra.
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68 IOWA LAWREVIEW 217 [1983]

also details the duties that a foreclosing senior secured party owes a junior
secured party and the junior's remedies against the senior if these duties
are breached.

Section III considers the question whether a secured party can recover
the proceeds of collateral when a junior secured party has disposed of the
property. 6 A close examination of the provisions of Article 9 fails to reveal
clear authority for giving the senior creditor a prior claim to the sale pro-
ceeds. Arguably, at least, the drafters intended that junior secured par-
ties should retain the fruits of their own dispositions, because a senior
secured creditor can follow the original collateral into a buyer's hands
and repossess it.

A senior secured party may be unwilling to retrieve collateral from
a junior in possession and unable to recover the proceeds of a sale of col-
lateral conducted by the subordinate secured party. An alternative pur-
sued by some senior secured creditors is to sue for damages. They argue
that, by exercising control over collateral, a junior secured party thereby
converts a senior security interest in the property. Section IV makes clear
that in some cases this argument is sound. 7 A junior secured party is not
absolutely immune from liability for conversion under the common law.
Yet, the major theme of the final section of this Article is that a junior
secured party's repossession or disposition of collateral is not in itself a
sufficient reason for imposing conversion liability.

I. REPOSSESSING THE COLLATERAL FROM A SUBORDINATE
SECURED PARTY IN POSSESSION OF THE PROPERTY

Prior encumbrances on property do not preclude the debtor from
granting to another creditor a security interest in the same collateral. Article
9 explicitly provides that the debtor's rights in collateral may be volun-
tarily transferred by the creation of a security interest. 8 Typically, however,
security agreements deny the debtor the right to further encumber the
collateral. Though such a provision in a security agreement cannot deprive
the debtor of the power to give another creditor an interest in the prop-
erty,9 the agreement can legitimately make doing so an event of default
entitling the earlier secured party to repossess the collateral.' 0

6. See text accompanying notes 86-155 infra.
7. See text accompanying notes 156-203 infra.
8. U.C.C. § 9-311.

9. See id.
10. See Marine Midland Bank-Eastern Nat'l Ass'n v. Conerty Pontiac-Buick, Inc.,

77 Misc. 2d 311, 318, 352 N.Y.S.2d 953, 961 (Sup. Ct. 1974) (dictum); cf. Sturdevant
v. First Sec. Bank, 37 Mont. Adv. Sh. 259, 262-63, 606 P.2d 525, 528 (1980) (debtor's
breach of provision barring sale of collateral may be treated by secured party as a default);
Mechanicks Nat'l Bank v. Parker, 109 N.H. 87, 89, 242 A.2d 69, 71 (1968) (attachment
of collateral by another creditor constituted default under security agreement); Poydan,
Inc. v. Agia Kiriaki, Inc., 130 N.J. Super. 141, 145, 147, 325 A.2d 838, 840-42 (Ch.
Div. 1974) (transfer of collateral constituted default under security agreement); Produc-
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RIGHTS AND REMEDIES BETWEEN SECURED PAR TIES

After repossessing the property from the debtor who has for any reason
defaulted, a secured party can retain it against the claim of a subordinate
secured party for the purpose of disposing of the collateral pursuant to
Part 5 of Article 9.11 A senior secured party attempting to retake the col-
lateral may discover, however, that the debtor also has defaulted under
a security agreement with a junior secured party who already has
repossessed the property. If the subordinate creditor has not already dis-
posed of the collateral, the senior secured party may wish to take posses-
sion of the property in order to control foreclosure. The senior secured
party faces an initial problem in establishing that his interest, which has
priority, is entitled, for this reason or any other, to a superior, exclusive
right to possess the collateral on the debtor's default.

When a senior secured party attempts to repossess collateral from
a junior secured party, the senior will argue that he is entitled to recover
the property because section 9-503 gives him "the right to take posses-
sion of the collateral [on the debtor's default]. "12 This argument, however,
is problematic. Section 9-503 gives "a secured party' '1 3 the right to posses-
sion of the collateral on the debtor's default; neither this right nor the
section 9-504 right to dispose of collateral after repossession is granted
exclusively to senior secured parties. 14 Thus, the junior creditor may con-
tend that because he, too, has the statutory rights to repossess the col-
lateral and foreclose, the senior secured party cannot retake the property
from him.15 The senior creditor's response undoubtedly will be that sec-
tion 9-503 does not expressly give a junior secured party the right to retain
possession against the claim of a creditor whose security interest has priority
under Article 9.

tion Credit Ass'n v. Nowatzski, 90 Wis. 2d 344, 353, 280 N.W.2d 118, 122 (1979) (transfer
of collateral was an event of default under security agreement). This was true under pre-
Code law, too. See, e.g., Starr v. Govatos, 33 Del. 66, 68, 71, 130 A. 392, 393-94 (1925);
Schnitzer v. Fruehauf Trailer Co., 283 A.D. 421, 428, 128 N.Y.S.2d 242, 250 (dictum),
aff'd mem., 307 N.Y. 876, 122 N.E.2d 754 (1954).

11. See, e.g., Mastan Co. v. Orax Realty Corp., 20 U.C.C. Rep. Serv. 1076, 1079
(N.Y. Sup. Ct. 1976); Bank of Virginia-Cent. v. Taurus Constr. Co., 30 N.C. App.
220, 223-24, 226 S.E.2d 685, 687-88 (1976); Bloom v. Hilty, 427 Pa. 463, 471, 234 A.2d
860, 863-64 (1967); Noble Co. v. Mack Fin. Corp., 107 R.I. 12, 17-18, 264 A.2d 325,
328-29 (1970); American Nat'l Bank v. First Nat'l Bank, 446 P.2d 968, 970 (Wyo. 1968);
cf. Nasco Equip, Co. v. Mason, 291 N.C. 145, 155, 229 S.E.2d 278, 285 (1976) (con-
signor of goods who failed to comply with U.C.C. 5 2-326(3) cannot replevy the property
from secured party with a perfected security interest therein). Nevertheless, a secured
party's priority does not entitle him to foreclose without respecting certain rights that a
junior secured party may have under Part 5 of Article 9 and other law. See text accompa-
nying notes 48-85 infra.

12. U.C.C. § 9-503.
13. Id. (emphasis added).
14. "A secured party after default may sell, lease or otherwise dispose of any or all of

the collateral . . . ." Id. § 9-504(1) (emphasis added).
15. The court in Western Nat'l Bank v. ABC Drilling Co., 42 Colo. App. 407, 599

P.2d 942 (1979), was persuaded by such an argument. A junior secured party filed an
action to replevy collateral from the debtor, but a senior secured party intervened and

HeinOnline -- 68 Iowa L. Rev. 219 1982-1983



68 IOWA LAWREVIEW 217 [1983]

The temptation is to conclude that the senior secured party should
prevail simply because he has "priority." This conclusion is sound,
however, only if the incidents of priority under Article 9 include a right
of possession higher than or superior to that of a subordinate secured party
who has repossessed the collateral. Some might decide solely on the basis
of "common sense" that priority includes this right, but one person's com-
mon sense is another person's nonsense. Any such right must be founded
on firmer ground.

In cases involving pre-Code security devices, the courts universally
recognized that a senior secured creditor has a right on the debtor's default
to replevy or otherwise take the property from a junior creditor who had
repossessed it.16 Yet, these pre-Code cases cannot be cited as establishing
a monolithic common-law principle that today's courts, on the authority

sought possession based on the priority of its interest. The trial court gave possession to
the subordinate creditor and authorized it to sell the collateral. The senior creditor com-
plained of this on appeal, but the appellate court affirmed the trial court's actions:

A secured creditor has a right to possession of collateral upon the default of
the debtor. The right to possession is not limited by the statute to the creditor
whose security interest has the higher priority. Thus it was not error for the
trial court to award possession to Western [the junior secured party], which was
the first secured party to seize the [collateral] after default.

Similarly it was not error for the trial court to order the [collateral] to be sold
to the buyer which Western had procured.

Id. at 412, 599 P.2d at 946 (citation omitted). See also Consolidated Equip. Sales, Inc.
v. First State Bank & Trust'Co., 627 P.2d 432, 438 (Okla. 1981) ("Section 9-503 makes no
distinction between secured parties of graduated priorities . . . ."). But see cases cited

at note 44 infra. The court's holding in Western Nat'l Bank is contrary to the proposition
argued in this Article that a junior secured party's right to possession must yield to the
superior, exclusive right of a senior secured party to take the collateral when the debtor
defaults. See text accompanying notes 16-47 infra.

16. See, e.g., Sims v. Bristow, 34 Ala. App. 159, 160, 37 So. 2d 523, 524, cert. denied,
251 Ala. 341, 37 So. 2d 524 (1946); Valley Chevrolet Co. v. O.S. Stapley Co., 50 Ariz.
117, 425-26, 72 P.2d 945, 949 (1937); First Nat'l Bank v. Cazort & McGehee Co., 123
Ark. 605, 607, 186 S.W. 86, 87 (1916); Fowler v. Vaughan, 86 Cal. App. 2d 772, 775-76,
195 P.2d 441, 442-43 (1948); Mosko v. Union Nat'l Bank, 107 Colo. 296, 298, 111 P.2d
892, 892-93 (1941); Commercial Credit Corp. v. Citizens & Southern Nat'l Bank, 68
Ga. App. 393, 396-97, 23 S.E.2d 198, 201 (1942); Van Ausdle Hoffman Piano Co. v.
Jain, 39 Idaho 563, 575, 228 P. 342, 345 (1924); Deeter v. Sellers, 102 Ind. 458, 460-61,
1 N.E. 854, 856 (1885); State Say. Bank v. Universal Credit Co., 233 Iowa 247, 249-51,
8 N.W.2d 719, 722-24 (1943); State Bank v. Goodan, 148 Kan. 870, 873, 84 P.2d 850,
852 (1938); Cottrell & Sons Co. v. Carter, Rice & Co., 173 Mass. 155, 159-60, 53 N.E.
375, 376-77 (1899); Olin v. Lockwood, 102 Mich. 443, 445, 60 N.W. 972, 973 (1894);
Wayne Oil Tank & Pump Co. v. Equitable Ref. Co., 220 Mo. App. 507, 508-09, 514,
275 S.W. 984, 985, 987 (1925); Racine-Sattley Co. v. Meinen, 79 Neb. 32, 37-38, 114
N.W. 602, 604 (1907); Eastern Acceptance Corp. v. Camden Trust Co., 33 N.J. 227,
233, 163 A.2d 134, 137-38 (1960); Independent Brewing Co. v. Durston, 55 Misc. 498,
500-01, 106 N.Y.S. 686, 687-88 (Cayuga County Ct. 1907); Sheffield v. Walker, 231
N.C. 556, 559, 58 S.E.2d 356, 358-59 (1950); Cincinnati Fin. Co. v. First Discount Corp.,
59 Ohio App. 131, 135, 17 N.E.2d 383, 385 (1938); Gripe v. Sinor, 416 P.2d 902, 917
(Okla. 1966); Johnstown Auto. Co. v. Read, 96 Pa. Super. 143, 146 (1929); Hodges
v. Leach, 214 S.W.2d 837, 841 (Tex. Civ. App. 1948); Klinkert v. Fulton Storage &
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of section 1-103,11 can perpetuate under Article 9. Collectively, the cases
do not forge a rule that, as a matter of common law, priority in itself,
no matter how determined, gives a senior secured creditor the right to
replevy collateral from a subordinate secured creditor. Many of the deci-
sions ultimately can be justified on the basis of the theoretical underpin-
nings of the various pre-Code security devices. Some of these conceptual
supports, however, are largely outmoded under Article 9 and do not
underlie the existence or effectiveness of modern security interests in per-
sonalty. For example, when deciding disputes between chattel mortgagees,
some courts reasoned that the earlier creditor held defeasible title to the
collateral that, for purposes of foreclosure, became absolute on the debtor's
default. As the absolute owner, this chattel mortgagee and no one else
was entitled to possession of the collateral if the mortgagee chose to retake
the property. 18

The courts that followed the early, orthodox theory of conditional
sales also had a theoretically consistent reason for allowing a conditional
vendor to recover possession of collateral from a mortgagee or other pur-
chaser or creditor of a vendee who failed to pay for the goods he had bought.
Because the vendor had retained title to the property, the vendee had no
interest-at least no "property" interest-in the collateral to encumber
or otherwise convey.19 Therefore, inasmuch as the vendee could not con-

Mercantile Co., 113 Wis. 493, 501, 89 N.W. 507, 510 (1902). For other cases, see notes
18-20, 27, 32, 34 infra. See generally 2 L. JONES, THE LAW OF CHATrEL MORTGAGES AND
CONDITIONAL SALES § 497 (6th ed. 1933); 3 id. § 1353.

17. This section provides that "fu]nless displaced by the particular provisions of this
Act, the principles of law and equity... shall supplement its provisions." U.G.G. § 1-103.

18. See, e.g., Houston Nat'l Bank v. J.T. Edmonson & Co., 200 Ala. 120, 121-22,
75 So. 568, 569-70 (1917); Personal Fin. Co. v. Endicott, 238 S.W.2d 51, 55 (Mo. App.
1951); Martin v. Jenkins, 51 S.C. 42, 43-44, 27 S.E. 947, 948 (1897); Klinkert v. Fulton
Storage & Mercantile Co., 113 Wis. 493, 501, 89 N.W. 507, 510 (1902). For a collection
of early cases dealing with the right to possession of collateral as between competing mort-
gagees, see Annot., 43 A.L.R. 388, 391-93 (1926).

19. 3 L. JONES, supra note 16, § 1263, at 336. "For a long time the strict notion was
prevalent.., that the possession of property was all the buyer [under a conditional sales
contract] received until full payment had been made. This was not considered an interest
which he could alienate .... ." Id. Therefore,

the conditional sale ... stood in no need of validation by means of a recording
act. It differed from the chattel mortgage because the latter was amorphous;
and it was unlike the pledge in that the man who extended credit did not have
possession. The conditional sale was not a security device because there was no
right of redemption, and because the vendor, unlike the lender with pledge or
chattel mortgage, could not assert a right in the goods after taking judgment
on the debt. Hence this strict contract-bailment agreement would stand up against
the purchaser's judgment creditors, nor would a bonafide purchaser acquire any
rights .... The vendee, having no title or any real or apparent authority to
sell the goods, had nothing which he could transfer to a purchaser; and the lat-
ter was bound by the rule that makes any man look into his vendor's title. The
only exception was where the contract expressly gave the vendee leave to resell.

Glenn, The Conditional Sale at Common Law and as a Statutory Security, 25 VA. L. REV. 559,
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68 IOWA LAWREVIEW 217 [1983]

vey title he did not have, the subsequent transferee had no title from which
to assert a right of possession as against the vendor. 20

Pre-Code cases have little relevance to disputes between Article 9
secured parties if the results of these cases are attributable to a strict "title"
theory of security, because section 9-202 provides that location of title
is immaterial to the application of the provisions of Article 9.

2
1 Their

relevance is further diminished by section 9-311, which implies that debtors
retain rights in collateral and expressly provides that these rights can be
encumbered . 2 Article 9, however, does not undermine the reasoning of
other pre-Code cases in which a secured creditor's right to repossess prop-
erty from the debtor's transferee was based on some ground other than
a title theory of security.

575-76 (1939). See generally Harkness v. Russell, 118 U.S. 663 (1886); Ensley Lumber
Co. v. Lewis, 121 Ala. 94, 25 So. 729 (1898); Baals v. Stewart, 109 Ind. 371, 9 N.E.
403 (1886); Coggill v. Railroad Co., 69 Mass. (3 Gray) 545 (1854); Sumner v. Woods,
71 Mo. 121 (1879); Weeks v. Pike, 60 N.H. 447 (1881); Marvin Safe Co. v. Norton,
48 N.J.L. 410, 7 A. 418 (Sup. Ct. 1886); Ballard v. Burgett, 40 N.Y. 314 (1869); Sanders
v. Keber, 28 Ohio St. 630 (1876); Lockwood Bros. v. Frisco Lumber Co., 22 Okla. 31,
97 P. 562 (1908); McComb v. Donald's Adm'r, 82 Va. 903, 5 S.E. 558 (1888). As these
cases and those cited in note 20 infra make clear, giving possession of the collateral to
the vendee was not in itself sufficient to clothe the debtor with apparent authority over
the property or to estop the vendor from asserting his title to the property. See also I S.
Wtt.IISTON. THE LAW GOVERNING SALES OF GOODS AT COMMON LAW AND UNDER THE

UNIFORM SALES AcT 5 324 (2d ed. 1924). For the contrary, minority view, see Gilbert v.
Nat'l Cash Register Co., 176 Il. 288, 296-98, 52 N.E. 22, 25-26 (1898). The Illinois
courts were later forced to abandon the Gilbert holding, however. See Sherer-Gillett Co.
v. Long, 318 Ill. 432, 434-35, 149 N.E. 225, 225-26 (1925); American Type Founders
Co. v. Metropolitan Credit & Discount Corp., 271 Ill. App. 380, 391 (1933).

20. See, e.g., Fairbanks v. Eureka Co., 67 Ala. 109, 114 (1880); Tripplett v. Mansur-
Tebets Implement Co., 68 Ark. 230, 234, 57 S.W. 261, 262 (1900); Bice v. Harold L.
Arnold, Inc., 75 Cal. App. 629, 634-38, 243 P. 468, 470-72 (1925); Payne v. June, 92
Ind. 252, 255 (1883); Standard Implement Co. v. Parlin & OrendorffCo., 51 Kan. 544,
5,16, 33 P. 360, 361 (1893); Gill v. DeArmant, 90 Mich. 425, 429, 51 N.W. 527, 527-28
(1892); Harrison v. Broadway Motor Co., 128 Miss. 766, 771, 91 So. 453, 454 (1922);
Lawton Pressed Brick & Tile Co. v. Ross-Kellar Triple Pressure Brick Mach. Co., 33
Okla. 59, 63, 124 P. 43, 44 (1912); Freed Furniture & Carpet Co. v. Sorensen, 28 Utah
419, 432-35, 79 P. 564, 568-69 (1905); see also Johnstown Auto. Co. v. Read, 96 Pa.
Super. 143, 145-46 (1930) (bailment lease); cf. Phillips v. Hartselle, 17 Ala. App. 79,
79, 81 So. 857, 857 (1919) (chattel mortgagee retains title and may replevy collateral from
subsequent mortgagee).

21. Section 9-202 provides: "Each provision of this Article with regard to rights, obliga-
tions and remedies applies whether title to collateral is in the secured party or in the debtor."
U.C.C. § 9-202.

22. Section 9-311 provides:
The debtor's rights in collateral may be voluntarily or involuntarily trans-

ferred (by way of sale, creation of a security interest, attachment, levy, garnish-
ment or other judicial process) notwithstanding a provision in the security agree-
ment prohibiting any transfer or making the transfer constitute a default.

Id. § 9-311. The purpose of this section is "[tjo make clear that in all security transactions
under this Article, the debtor has an interest (whether legal title or an equity) which he
can dispose of and which his creditors can reach." Id. comment 1.
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Under the pre-Code law, most courts eventually recognized that
debtors in various types of security arrangements retained some interest
in the collateral that they could sell or encumber. 23 This included condi-
tional vendees of goods purchased under contracts of sale in which the
vendors purported to retain full and absolute title to the property sold. 24

Nevertheless, although a conditional vendee had some "title" or "owner-
ship" or "property" in the collateral, this interest, whatever its nature,
was conditioned or qualified by the terms and legal incidents of the sales
contract that governed the purchase of the goods. Except when recording
statutes provided otherwise, the vendee could not convey to any transferee
a title better than or rights superior to his own with respect to the
collateral.2 5 Concomitantly, because a conditional vendee in default had

23. Regarding the right- of a chattel mortgagee to sell or further encumber the col-
lateral, see 2 L. JONES, supra note 16, §§ 454-473. The pre-Code uniform act governing
mortgages specifically provided that a mortgagor could "sell, mortgage, or otherwise dispose
of his interest" in the property. UNIF. CHATTEL MORTGAGE ACT § 20 (act withdrawn
1943).

24. See, e.g., In re Bettman-Johnson Co., 250 F. 657, 666 (6th Cir. 1918); Howell
v. Thew Shovel Co., 184 Ark. 777, 779, 43 S.W.2d 366, 367-68 (1931); E.L. Jones &
Co. v. Unruh, 37 Del. 241, 244, 182 A. 211, 212 (1935); Rowe Vending Mach. Co.
v. Morris, 276 Mass. 274, 280, 177 N.E. 112, 114 (1931); Karalis v. Agnew, 111 Minn.
522, 525, 127 N.W. 440, 441 (1910); Albright v. Meredith, 58 Ohio St. 194, 198, 50
N.E. 719, 719 (1898); Carpenter v. Scott, 13 R.I. 477, 479 (1881). For other examples,
see cases collected at 2A U.L.A. §§ 21-22, 25, at 31-32, 34-35 (1924); Annot., 87 A.L.R.
941, 942-43 (1933). See also 3 L. JONES, supra note 16, §§ 1263, 1273-1276; F. TIFFANY,
HANDBOOK OFTHE LAW OF SALES§ 44, at 137-38 (2d ed. 1908); Vold, The Divided Property
Interests in Conditional Sales, 78 U. PA. L. REV. 713, 715-21 (1930). The Uniform Condi-
tional Sales Act specifically recognized that even before the price was paid, the vendee
acquired some interest in the goods, which under certain conditions he could sell, mort-
gage, or 6therwise dispose of. See UNIF. CONDITIONAL SALES ACT § 13, 2 U.L.A. 21-22
(1922) (act withdrawn 1943).

Although most courts recognized that a vendee had a transferable interest in the col-
lateral, they disagreed about the nature of the interest and how to define or characterize it:

It has been variously called "right," "interest," "property," and "special prop-
erty." It is not solely an equitable interest, for certain rights are purely legal
rights, viz., the right, when not in default, to have and maintain replevin pro-
ceedings for the possession of the chattel, even against the vendor, and the right
to pay the amount due and succeed to full title and ownership. The vendee has,
in some jurisdictions, been called the equitable owner ... but, if so, he must
be an equitable owner vested with legal rights ....

E.L. Jones & Co. v. Unruh, 37 Del. 241, 245, 182 A. 211, 212-13 (1935).
25. Vold, The Divided Property Interests in Conditional Sales, 78 U. PA. L. REV. 713, 728-29

(1930). Professor Vold stated:
According to the general common law rules of property one may ordinarily
transfer that which he has but no more, and one's creditors may ordinarily take
by appropriate legal process that which their debtor had but no more. These
elementary rules are as applicable to the divided property interests involved in
conditional sales as they are to the more familiar undivided property interest
of complete and absolute ownership of goods. ...

Applying the familiar rule that one cannot convey more than he has, it is
held by the overwhelming weight of authority, in cases in which recording acts
do not apply, that a transfer by the conditional buyer to a third party, even
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68 IOWA LAWREVIEW 217 [1983]

no right to possession of the collateral as against the vendor, 26 the vendee's
transferee acquired no such right and was required to yield possession
of the property.27

though it be to a party who is a purchaser for value without notice, does not
cut off the original conditional seller's interest .... Subsequent mortgagees or
other encumbrancers for value from the conditional buyer stand in this respect
like purchasers, succeeding to the limited interest of their respective transferors.

Id. (footnotes omitted). See also 1 J. BENJAMIN, A TREATISE ON THE LAW OF SALE OF PER-
SONAL PROPERTY §§ 425-426 (C. Corbin 4th American ed. 1883); 3 L. JONES, supra note
16, §5 1273, 1275; 1 S. WILLISTON, THE LAW GOVERNING SALES OF GOODS AT COM-
MON LAW AND UNDER THE UNIFORM SALES ACT § 326 (2d ed. 1924).

The Sales Act of 1906 was the first uniform law to validate conditional sales of goods

and protect the security interest of the vendor; this statute and later versions thereof did

so by providing "where goods are sold by a person who is not the owner thereof, ...
the buyer acquires no better title to the goods than the seller had .... ." UNIF. SALES
ACT § 23(1), 1 U.L.A. 379 (1950) (act withdrawn 1951). That the effect of this provision
was to sanction conditional sales and make them enforceable against even bona fide pur-
chasers for value is made clear by cases such as Sherer-Gillett Co. v. Long, 318 Ill. 432,
434, 149 N.E. 225, 226 (1925). But see Anchor Concrete Mach. Co. v. Pennsylvania Brick
& Tile Co., 292 Pa. 86, 90, 92-93, 140 A. 766, 767-68 (1928).

The effect of recording statutes on the interests and rights of conditional vendors and
chattel mortgagees is discussed at text accompanying notes 30-37 infra.

26. See 3 L. JONES, supra note 16, § 1348; F. TIFFANY, HANDBOOK OF THE LAW OF
SALES § 44, at 138-39 (2d ed. 1908); seealso UNIF. CONDITIONAL SALES ACT § 16, 2 U.L.A.
27-28 (1922) (act withdrawn 1943).

27. In the comparatively few cases in which the courts articulated reasons for this
result, the "no better title" rule is sometimes mentioned and apparently applied. See,
e.g., Sherer-Gillett Co. v. Long, 318 Ill. 432, 434, 149 N.E. 225, 225 (1925); Phend v.
Midwest Eng'g & Equip. Co., 93 Ind. App. 165, 170, 177 N.E. 879, 880 (1931) (no
"stronger" title). In other cases a slightly different formulation of the rule is given. For
example, in Fairbanks, Morse & Co. v. Parker, 167 Ark. 654, 269 S.W. 42 (1925), the
court explained the result this way:

In conditional sales of personal property, where the title is retained by the vendor
until the purchase price is paid, the vendee acquires an interest that he can sell
or mortgage without the consent of the vendor, but the vendor's right to recover
the property, if the purchase price of the property is not paid, is not prejudiced
by such sale or mortgage.

Id. at 658, 269 S.W. at 43 (citation omitted).
In another case the court explained that, on default, the debtor lost whatever interest

he had acquired in the collateral. See Thirlby v. Rainbow, 93 Mich. 164, 168, 53 N.W.
159, 160 (1892). The implication is that, consequently, his transferee is left with no inter-
est on which to base a right of possession. These explanations, especially the last one,
are conceptually close to the reasoning that justifies a vendor's right to replevy on the
basis that the vendee never acquired an interest to convey to a transferee. &e text accom-
panying notes 19-20 supra. It is often impossible to determine whether the courts were
basing the vendor's superior right to possession on the orthodox theory of conditional
sales, holding that the vendee never acquired any interest to convey, or on the rule that,
although he had some interest in the collateral, it was limited and gave his transferee
no greater rights with respect to the property than the vendee had. See, e.g., Cottrell &

Sons Co. v. Carter, Rice & Co., 173 Mass. 155, 159, 53 N.E. 375, 376 (1899); cases
cited in notes 19-20 supra.

Whichever view was followed, however, the underlying premise was that the vendee
could not convey title better than his own. This appears to be the fundamental reason
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This rule, that no one can convey more than he has, is a fundamen-
tal common-law principle that can be applied under Article 9 except in
cases when its priority rules provide otherwise. 28 Therefore, when the
dispute is between an earlier Article 9 secured party entitled to priority
over a subsequent secured party, this principle and the pre-Code cases apply-
ing it can be relied on to support the senior creditor's right to replevy
the collateral from the later, junior creditor. Section 9-503 confirms that
a debtor in default has no right to continued possession of the collateral; 29

and, if the subsequent, junior creditor's rights are no greater than the
debtor's, the junior is also bound to relinquish the property to the senior
secured party.

This common-law principle, however, does not justify an Article 9
secured party's act of replevying goods in a case when, though he is entitled
to priority, he encumbered the collateral after the junior creditor's secu-
rity interest attached to the property. There is, however, a modem justifica-
tion for allowing the senior creditor to recover the collateral in this
situation, and it has an analog in pre-Code law. By the last half of the
nineteenth century, chattel mortgage recording statutes had been enacted
in virtually every state;30 eventually, a large number of states also pro-
vided for the filing of conditional sales contracts and other security
instruments.3 1 These statutes effectively created an exception to the
common-law principle that one can convey no more than he has. The
statutes allowed a subsequent mortgagee or other purchaser from the debtor
to assert rights with respect to the collateral-including the right to possess
it-that were superior to the claim of an earlier secured creditor whose

supporting the results in a host of cases holding that a vendor can recover possession of
collateral from the vendee's transferee. In addition to cases cited in this note, see the cases
cited in notes 16, 20 supra; Annot., 87 A.L.R. 941 (1933); and 2A U.L.A. § 47, at 57-58
(1924). See also 3 L. JONES, supra note 16, § 1353; Note, Rights of the Conditional Vendee's
Creditors, Purchasers and Mortgagees Under a Valid Conditional Sale, 30 COLUM. L. REv. 372,
374-75, 379-80 (1930). See generally authorities cited in note 25 supra.

28. See U.C.C. § 1-103; Barnett v. Everett Trust & Say. Bank, 13 Wash. App. 332,
334-35, 534 P.2d 836, 837-38 (1975). In certain cases, however, recording statutes or
statutory priority rules may effectively displace this common-law principle. See text accom-
panying notes 30-44 infra. This is true, too, of the rules of priority in Article 9.

29. Any right the debtor has to possess the property is lost when he defaults, because
the law specifically provides that "a secured party has on default the right to take posses-
sion of the collateral." U.C.C. § 9-503.

30. Sketches of many of these statutes are provided in 1 L. JONES, supra note 16, §
190-235.

31. For examples of this type of provision, see UNiF. TRUST RECEIPTS ACT §§ 7, 13,
9C U.L.A. 249, 263-65 (1957) (act withdrawn 1951); UNIF. CONDITIONAL SALES ACT
§§ 5-8, 10-11, 14, 2 U.L.A. 6-15, 16-19, 23-25 (1922) (act withdrawn 1943). The Trust
Receipts Act was adopted in 32 states. R. BRAUCHER & R. RIEGERT, INTRODUCTION
TO COMMERCIAL TRANSACTIONS xxxviii-xxxix (1977). The Conditional Sales Act was
adopted in 11 states. Id. However, many states retained the conditional sales statutes that
had been enacted prior to the promulgation of the uniform law. See generally UNIF. CON-
DITIONAL SALES ACT app., 2 U.L.A. 43-244 (1922) (act withdrawn 1943).
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interest was properly recorded, if at all, after the debtor had transferred
his interest to the later claimant.3 2

This result was not founded simply on some common-law notion that
priority of interest determines priority of possession and gives the senior
creditor a superior, exclusive right to possession of the collateral on the
debtor's default. Rather, it can be attributed to the usual wording of pre-
Code recording statutes. These statutes provided that unfiled chattel security
instruments were "void" or "not valid" against persons who subsequently
acquired interests in the collateral for value and in good faith from the
debtor in possession of the property. 33 As against persons protected by

32. See, e.g., Stern v. Drew, 285 F. 925, 926, 928 (D.C. Cir. 1922); Copeland v.
Tennessee Valley Bank, 238 Ala. 364, 365, 191 So. 243, 244 (1933); Andrews & Co.
v. Colorado Say. Bank, 20 Colo. 313, 319, 36 P. 902, 905 (1894); Anderson v. Adams
& Co., 117 Ga. 919, 923, 43 S.E. 982, 983 (1903); Union Bank & Trust Co. v. Willey,
237 Iowa 1250, 1267-69, 24 N.W.2d 796, 806-07 (1946); Werner, Mosiman & Co. v.
Winzer, 109 Kan. 647, 650, 202 P. 80, 81-82 (1921); Mac Motor Sales, Inc. v. Pate,
1,48 Me. 72, 76, 90 A.2d 460, 462 (1952); Arnold v. Chandler Motors, 244 Mass. 210,
215, 138 N.E. 574, 576 (1923); Nibbelink v. Coopersville State Bank, 286 Mich. 1, 11,
281 N.W. 415, 419 (1938); Lawin v. Pepe, 231 Minn. 561, 563-64, 43 N.W.2d 804,
806 (1950); Patterson v. Universal C.I.T. Credit Corp., 204 Miss. 268, 279-80, 37 So.
2d 306, 309 (1910); Michigan Buggy Co. v. Woodson, 59 Mo. App. 550, 556 (1894);
Sinclair v. Wheeler, 69 N.H. 538, 539, 45 A. 1085, 1086 (1898); Alf Holding Corp. v.
American Stove Co., 253 N.Y. 450, 452-53, 171 N.E. 703, 704 (1930); Associated Dis-
count Corp. v. Bell, 36 Del. Co. 59, 61 (Pa. County Ct. 1949); Edge v. Smith, 284 P.2d
711, 715 (Okla. 1955); Wooten v. Arnett's Auto Parts Co., 286 S.W. 667, 668 (Tex.
Civ. App. 1926); Arbuckle v. Gates, 95 Va. 802, 812, 30 S.E. 496, 499 (1898); Lowman
v. Guie, 130 Wash. 606, 611, 228 P. 845, 847 (1924); Hudiburg Chevrolet, Inc. v. Ponce,
17 Wis. 2d 281, 288, 116 N.W.2d 252, 256-57 (1962); Sterling Lumber Co. v. Thomp-
son, 47 Wyo. 519, 534, 41 P.2d 264, 268 (1935).

33. For examples of these statutes, see the abstracts of chattel mortgage recording
statutes collected in I L. JONES, supra note 16, §§ 191-235, and the abstracts of laws requir-
ing the filing of conditional sales contracts collected in 3 id. §§ 1008-1056. For another
collection of conditional sales statutes, see UNIF. CONDITIONAL SALES ACT app., 2 U.L.A.
43-244 (1922) (act withdrawn 1943). The uniform law governing such sales contracts used
similar language:

Every provision in a conditional sale reserving property in the seller, shall be
void as to any purchaser from or creditor of the buyer, who, without notice of
such provision, purchases the goods or acquires by attachment or levy a lien
upon them, before the contract or a copy thereof shall be filed as hereinafter
provided, unless such contract or copy is so filed within ten days after the mak-
ing of the conditional sale.

Id. § 5, 2 U.L.A. 6 (emphasis added) (act withdrawn 1943). The typical chattel mortgage
statute provided:

Every mortgage or conveyance intended to operate as a mortgage of goods or
chattels .. . which is not accompanied by an immediate delivery, and followed
by an actual and continued change of possession of the things mortgaged, is
absolutely void [against creditors of the mortgagor and purchasers of the mort-
gaged property] unless the mortgage or a true copy thereof is filed as directed
in this article.

1 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 2.2, at 26 (1965)
(emphasis added) (footnote omitted) (quoting a New York lien law repealed when Article
9 was adopted in that state).
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these statutes, a creditor could not assert a superior right to possession
of the collateral because the security instrument under which he claimed
the property was technically voided by statute. 34 In cases involving prior,
unfiled chattel mortgages, the result was a carry-over of the early view
held by courts before recording statutes were enacted that a chattel mort-
gage was fraudulent against subsequent purchasers if the mortgagor retained
possession of the collateral. 35 Filing a mortgage under registry laws was
simply a substitute for delivering the collateral to the mortgagee. 36 If a
proper filing was not effected and the mortgagor retained possession, the
security agreement was invalid against later purchasers from the debtor. 3 7

34. See, e.g., Cannady v. Jinright, 253 Ala. 341, 344-45, 44 So. 2d 737, 740 (1950);
Andrews & Co. v. Colorado Say. Bank, 20 Colo. 313, 319, 36 P. 902, 905 (1894); Moline
Plow Co. v. Braden, 71 Iowa 141, 143, 32 N.W. 247, 248 (1887); Johnson v. Sauerman
Bros., 243 Ky. 587, 591, 49 S.W.2d 331, 333 (1932); Muskin v. Lazarovitch, 106 Me.
353, 354, 76 A. 702, 703 (1910); Heyman Co. v. Buck, 221 Mich. 225, 228, 190 N.W.
631, 632 (1922); Kelly-Duluth Co. v. Reed, 156 Minn. 39, 41, 194 N.W. 103, 103 (1923);
Lauter Co. v. Isenreath, 77 N.J.L. 323, 325, 72 A. 56, 56-57 (Sup. Ct. 1909); Auto
Mortgage Co. v. Montigny, 168 N.Y.S. 670, 672 (App. Div. 1918); Edge v. Smith, 284
P.2d 711, 713 (Okla. 1955); Williams Patent Crusher & Pulverizer Co. v. Reily, 118
Pa. Super. 64, 74, 180 A. 156, 159-60 (1935); Wooten v. Arnett's Auto Parts Co., 286
S.W. 667, 668 (Tex. Civ. App. 1926); Hudiburg Chevrolet, Inc. v. Ponce, 17 Wis. 2d
281, 288, 116 N.W.2d 252, 256-57 (1962); Sterling Lumber Co. v. Thompson, 47 Wyo.
519, 533-34, 41 P.2d 264, 268 (1935).

35. See 1 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 2.1 (1965);
Glenn, The Chattel Mortgage as a Statutory Security, 25 VA. L. REV. 316, 324-27 (1939). Ini-
tially, most courts did not take such a view of conditional sales contracts, and the vendor
could enforce his reservation of title against everyone, including good faith purchasers
for value. See 1 S. WILLISTON, THE LAW GOVERNING SALES OF GOODS AT COMMON LAW
AND UNDER THE UNIFORM SALES ACT §§ 324-326 (2d ed. 1924); Glenn, The Conditional
Sale at Common Law and as a Statutory Security, 25 VA. L. REV. 559, 564-65 (1939); see also
F. TIFFANY, HANDBOOK OF THE LAW OF SALES § 44, at 135-38 (2d ed. 1908); 2A U.L.A.
§ 47-48, at 46-56 (1924). Yet,

[i]n conditional sales transactions, the problem of hardship on parties dealing
with the conditional buyer in possession, because of the secret reserved interest
of the conditional seller, is very similar to that which is so familiar in connection
with chattel mortgages.

Vold, The Divided Property Interests in Conditional Sales, 78 U. PA. L. REV. 713, 730 (1930).
Eventually, courts

began to find fault with conditional sales because they were thought to approx-
imate the retention of what was denominated a secret lien, for which judicial
abhorrence was professed, and on account of the element of potential fraud which
they possessed, especially as against the creditors, vendees, or mortgagees of
the conditional buyer, they were often assailed, even by courts that, nevertheless,
upheld them. These considerations began to influence the legislatures, resulting
in enactments requiring such contracts to be filed or recorded as a matter of
protection to creditors of the buyer, and supposedly innocent purchasers from
him, thereby emasculating the time-honored maxim, caveat emptor, as to con-
ditional sales . . ..

3 L. JONES, supra note 16, § 932, at 34 (footnote omitted).
36. 1 L. JONES, supra note 16, §§ 176, 190.
37. See, e.g., Copeland v. Tennessee Valley Bank, 238 Ala. 364, 365-66, 191 So. 243,

245 (1939); Heitzman v. Hannah, 206 Iowa 775, 780, 221 N.W. 470, 472 (1928); Heyman
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At first glance, Article 9 appears to displace completely the pre-Code
cases allowing a senior secured creditor to replevy collateral from a junior
creditor in which the justification can be founded ultimately on an underly-
ing theory of security law that characterized the junior's interest as
fraudulent or otherwise void. Section 9-205 explicitly negates the notion
that a security arrangement is fraudulent simply because the debtor keeps
and controls the collateral. 38 In addition, Article 9 nowhere provides that
subordinate security interests are "void" against the holder of a superior
claim. Nevertheless, the rule under pre-Code recording statutes, that an
unfiled security instrument is void against certain purchasers and others,
has a latter-day relative among the provisions of Article 9. It is section
9-201, which provides: "Except as otherwise provided by this Act a security
agreement is effective according to its terms between the parties, against
purchasers of the collateral and against creditors." '39

Section 9-201 confirms the right of a senior secured party to replevy
from a junior secured party the collateral repossesed by the junior; and
the reason for this result, which is based on section 9-201, is strikingly
similar to that based on the language of pre-Code recording statutes.
Typically, Article 9 security agreements expressly give the secured party
the right to repossess collateral on the debtor's default; even if they did
not, this section 9-503 right will be implied by the law as part of the par-
ties' agreement.40 Therefore, every secured party can argue on the basis
of section 9-201 that their right to possession of the property is enforceable
against all classes of claimants mentioned in the section, including other

Co. v. Buck, 221 Mich. 225, 228, 190 N.W. 631, 632 (1922); Kelly-Duluth Co. v. Reed,
156 Minn. 39, 41, 194 N.W. 103, 103 (1923); Edge v. Smith, 284 P.2d 711, 713 (Okla.
1955); Wooten v. Arnett's Auto Parts Co., 286 S.W. 667, 668 (Tex. Civ. App. 1926);
Lowman v. Guie, 130 Wash. 606, 611, 228 P. 845, 847 (1924); Sterling Lumber Co.
v. Thompson, 47 Wyo. 519, 533-34, 41 P.2d 264, 268 (1935).

38. Section 9-205 provides: "A security interest is not invalid or fraudulent against
creditors by reason of liberty in the debtor to use, commingle or dispose of all or part
of the collateral .... ." U.C.C. § 9-205.

39, Id, § 9-201.
40. The first uniform statute to make clear that a secured creditor has a right on the

debtor's default to take possession of the collateral was the Uniform Conditional Sales
Act. See UNIF. CONDITIONAL SALES ACT § 16, 2 U.L.A. 27 (1922) (act withdrawn 1943).
This provision gave a conditional seller that right whether or not the security instrument
expressly provided for it; for example, the right to possession was implied by law. See
2A U.L.A. § 100, at 138-39 (1924). U.C.C. § 9-503 is merely a copy of Uniform Condi-
tional Sales Act § 16. See 2 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY
§ 44.1, at 1212 (1965).

In precise terms, the U.C.C. § 9-503 right to repossess, if implied, will be part of
the parties' "contract," not their "agreement." Compare U.C.C. § 1-201(3) (definition
of agreement), with id. § 1-201(11) (definition of contract). See generally I A. CORBIN, COR-
BIN ON CONTRACTS §§ 17-20 (1960); 3 id. § 561. Despite U.C.C. § 9-201's use of the term
"agreement," this provision cannot be interpreted to mean that only some of the parties'
total rights and obligations-those comprising their agreement-are enforceable. Even though
there may be aspects of the parties' "contract" that are not within their "agreement,"
these aspects govern the legal relationship between them with the same force as those
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secured parties. 41 A subordinate secured party cannot assert this right
against a senior secured party, however, because the rule of section 9-201,
that a security agreement is effective against purchasers of the collateral
and others, is subject to exceptions created by Article 9.42 The commen-
tary to section 9-201 makes clear that an exception exists when a creditor's
security interest is subordinated under the priority rules of Article 9 to
that of another secured party. 43 The negative implication of this provi-
sion is, therefore, that the terms of a junior secured party's security agree-
ment, including his right to possession of the collateral on the debtor's
default, are ineffective against another secured party whose interest is given
priority by Article 9.

So interpreted, section 9-201 effectively equates priority of interest,
however established under Article 9, with priority of possession, and it
gives a senior secured party a higher, superior, and exclusive right to posses-
sion of the collateral without regard to when his security interest attached
to the property. A subordinate secured party's right to possession of the
collateral, which is based on the expressed or implied terms of his secur-
ity agreement with the debtor, is simply not assertable by him in a con-
test with a senior secured party, because these terms are ineffective against
a creditor whose security interest has priority under Article 9. Thus, a
senior secured party is entitled to recover possession of the collateral from
a subordinate secured party who has repossessed it.4

that are expressed by the parties or inferred from the circumstances of their transaction;
it has never been thought that rights and duties arising or resulting from a contractual
relationship are any less potent solely for the reason that their source is law other than
the law of the expressed agreement itself.

41. U.C.C. § 9-201 does not specifically mention secured parties as a separate class
of claimants against whom a security agreement is effective, but it does mention "pur-
chasers," which is a term that includes secured parties. See U.C.C. § 1-201(32), (33);
see also Burk v. Emmick, 637 F.2d 1172, 1174 (8th Cir. 1980); B & P Lumber Co. v.
First Nat'l Bank, 147 Ga. App. 762, 764, 250 S.E.2d 505, 507 (1978).

42. Section 9-201 begins with the caveat: "Except as otherwise provided by this
Act." U.C.C. § 9-201.

43. The comment to § 9-201 provides: "In general the security agreement is
effective between the parties; it is likewise effective against third parties. Exceptions to
this general rule arise where . . . this Article subordinates the security interest . . . or
defeats the security interest . . . ." Id. § 9-201 comment.

44. This has been the result in several cases. See American Heritage Bank & Trust
Co. v. 0. & E., Inc., 40 Colo. App. 306, 310, 576 P.2d 566, 568 (1978); J.E. Joyner,
Inc. v. Etlinger, 382 So. 2d 27, 29 (Fla. Dist. Ct. App. 1979); Recchio v. Manufacturers
& Traders Trust Co., 55 Misc. 2d 788, 792-93, 286 N.Y.S.2d 390, 395-96 (Sup. Ct.
1968). This has also been the result in similar cases in which a subordinate secured party
has proceeded by action to repossess the collateral and a senior secured party has intervened
and recovered possession of the property. See, e.g., Suburbia Fed. Say. & Loan Ass'n
v. Bel-Air Conditioning Co., 385 So. 2d 1151, 1153 (Fla. Dist. Ct. App. 1980); Johnson
v. Dempsey, 117 Ga. App. 722, 723, 161 S.E.2d 889, 890-91 (1968); Roemer & Zeller,
Inc. v. Ace Transmission Center, Inc., 114 Misc. 2d 415, 417, 451 N.Y.S.2d 601,
603 (Sup. Ct. 1982). But cf. Western Nat'l Bank v. ABC Drilling Co., 42 Colo. App.
407, 412-13, 599 P.2d 942, 946-47 (1979) (in replevin suit brought by subordinate secured
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This conclusion can rest squarely and solely on section 9-201. Sec-
tion 9-201 is an independent basis for a senior secured party's right to
replevy collateral from a junior secured party in every dispute between
such claimants regarding possession of the property. Thus, when the con-
test is between a senior creditor who also happens to be the earlier secured
party and a subsequent secured party whose interest is, for whatever reason,
subordinate under Article 9, there is no need to rely on the common-law
rule that no one-in this case the debtor-can convey to a later creditor
greater interest or rights in property than he has.4 5 Undoubtedly, however,
the right of a senior Article 9 secured party to recover the collateral in
such a case is bolstered by this fundamental rule of property law. Addi-
tionally, a senior, but subsequent, Article 9 secured party's right to replevy
from a junior secured party whose interest first attached is bolstered by
pre-Code cases recognizing this right under the statutory ancestors of sec-
tion 9-201. 4

6 Nevertheless, section 9-201 alone can support the conclu-
sion that no matter when his interest attached to the property, a senior
Article 9 secured party has, on the debtor's default, a superior, exclusive
right to possession of the collateral. This is a corollary privilege based
on and accompanying the priority of his interest.

If a junior secured party wants to keep or regain possession of the
collateral so that he can control foreclosure, his recourse is to satisfy the
senior creditor's security interest in the property. Part 5 of Article 9 expli-
citly recognizes the right of "any other secured party" to redeem
collateral. 47 If, however, the junior secured party is unwilling to satisfy

party against debtor in which senior secured party intervened, trial court did not err in
awarding possession of the collateral to the junior creditor).

45. For discussion of the application of this common-law rule in pre-Code secured
transactions cases, see text accompanying notes 23-29 supra.

46. For discussion of these cases, see text accompanying notes 30-37 supra.
47. See U.C.C. § 9-506. This section provides:
At any time before the secured party has disposed of collateral or entered into
a contract for its disposition under Section 9-504 or before the obligation has
been discharged under Section 9-505(2) the debtor or any other secured party
may unless otherwise agreed in writing after default redeem the collateral by
tendering fulfillment of all obligations secured by the collateral as well as the
expenses reasonably incurred by the secured party in retaking, holding and prepar-
ing the collateral for disposition, in arranging for the sale, and to the extent
provided in the agreement and not prohibited by law, his reasonable attorneys'
fees and legal expenses.

Id. Under pre-Code law a junior secured creditor also was entitled to redeem the col-
lateral from a senior secured creditor. See, e.g., Hampton v. Stewart, 240 Ala. 2, 3, 194
So. 509, 510 (1940); Dame v. C.H. Hanson & Co., 212 Mass. 124, 126, 98 N.E. 589,
589 (1912); Schmittdiel v. Moore, 120 Mich. 199, 202, 79 N.W. 195, 196 (1899); Le
Flore v. Miller, 64 Miss. 204, 206-07, 1 So. 99, 99-100 (1887); Williamson v. Gottschalk,
1 Mo. App. 425, 430 (1876) (no right to redeem, however, after proper disposition);
Shnitzer v. Fruehauf Trailer Co., 283 A.D. 421, 426, 128 N.Y.S.2d 242, 248 (1954);
Brown v. Smith, 13 N.D. 580, 582-84, 102 N.W. 171, 172-73 (1904); Dickerson v. Cleland,
120 S.C. 221, 222, 112 S.E. 920, 920 (1922) (redemption must occur, however, before
valid disposition of property); De Luce v. Root, 12 S.D. 141, 145, 80 N.W. 181, 182
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the superior interest, the senior creditor's priority entitles him to possess
the collateral and control its disposition. Priority, however, does not entitle
a secured party to repossess the collateral and foreclose without respect-
ing certain other rights that Part 5 of Article 9 gives to a junior secured
party whose interest, though subordinate, survives the senior creditor's
repossession of the property.

II. ACCOUNTABILITY TO SUBORDINATE SECURED PARTIES WHEN
SENIOR SECURED PARTY REPOSSESES AND DISPOSES

OF COLLATERAL

A junior secured party does not lose his security interest in collateral
simply because the property has been repossessed from him or the debtor
by a senior secured party.4 8 The subordinate security interest continues
in the original collateral until the senior creditor disposes of the goods
under Part 5 of Article 9, usually by selling the property at a public or
private sale. This sale ordinarily terminates both security interests in the
original collateral, 49 but the disposition gives rise to claims to the pro-
ceeds of the sale.5 0 The senior secured party who conducted the sale has
a prior right to as much of the proceeds as is necessary to satisfy the expenses
of foreclosure and his superior interest. 51

With respect to any remaining sale proceeds, however, the junior
creditor may be entitled to have them paid directly to him by the senior
creditor who conducted the disposition. 52 Even if the surplus funds are

(1899); Ghormley v. Raulston, 34 Tenn. App. 109, 114, 233 S.W.2d 57, 59 (1950) (dic-
tum); Klinkert v. Fulton Storage & Mercantile Co., 113 Wis. 493, 501, 89 N.W. 507,
510 (1902) (dictum); cf. Davies-Overland Co. v. Blenkiron, 71 Cal. App. 690, 693, 236
P. 179, 180 (1925) (conditional vendee's transferee can redeem from vendor); Lucking
v. Wesson, 25 Mich. 443, 445 (1872) (execution lienor can redeem from prior chattel
mortgagee); Powers v. Burdick, 126 A.D. 179, 181, 110 N.Y.S. 883, 885 (1908) (condi-
tional vendee's transferee can redeem); National Cash Register Co. v. Wapples, 52 Wash.
657, 661, 101 P. 227, 228 (1909) (vendee's buyer has right to redeem).

48. Even if the repossession itself amounts to a "disposition" of the collateral, the
subordinate security interest follows the property pursuant to the general rule that "a
security interest continues in collateral notwithstanding sale, exchange or other disposi-
tion thereof." U.C.C. § 9-306(2).

49. "When collateral is disposed of by a secured party after default, the disposition
transfers to a purchaser for value all of the debtor's rights therein, discharges the security
interest under which it was made and any security interest or lien subordinate thereto." Id. § 9-504(4)
(emphasis added). See, e.g., Heyboer v. Kolberg, 493 F. Supp. 137, 139 (W.D. Mich. 1980).

50. The word "claims" is used rather than "interests" because it is not clear that
the sale proceeds are "proceeds" under U.C.C. § 9-306(1), in which a security interest
continues under § 9-306(2) until the funds are actually "received by the debtor." See text
accompanying notes 99-141 infra. This does not mean, however, that the secured party
conducting the sale and a junior secured party do not otherwise have claims to the sale
proceeds even before any proceeds are paid to the debtor. See U.C.C. § 9-504(1); text
accompanying notes 51-53 infra.

51. Article 9 specifically provides that these debts are to be paid first from the pro-
ceeds of sale, prior to the satisfaction of any subordinate interests. U.C.C. § 9-504(1)(a)-(c).

52. Article 9 specifically directs that after a secured party who has disposed of col-
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paid to the debtor, the subordinate secured party has a superior right to
them as against the debtor and the other secured party who disposed of
the original collateral.53 Because he will have a claim to these surplus pro-
ceeds, a subordinate secured party has a right to expect that the sale of
the original collateral will be properly conducted by the senior creditor
and that he will get his share of the sale proceeds. Article 9 protects these
expectations. It makes a secured creditor who disposes of collateral account-
able to another secured party for failing to comply with the requirements
of Part 5 regarding disposition of collateral and distribution of proceeds
resulting therefrom; in both respects, however, accountability is condi-
tioned.

A secured party who has sold the collateral is explicitly directed to
apply surplus proceeds in "the satisfaction of indebtedness secured by any
subordinate security interest in the collateral.' 54 For failing to remit these
proceeds to a junior secured party entitled to them, the senior creditor
is presumably liable for damages equalling the amount of the misdirected
proceeds. This liability, however, will not exceed the obligation secured
by the subordinate security interest. 5

. Moreover, the senior creditor's

lateral pays the expenses of the disposition and satisfies his own security interest, he must
apply any remaining sale proceeds to

the satisfaction of indebtedness secured by any subordinate security interest in
the collateral if written notification of demand therefor is received, before distribu-
tion of the proceeds is completed. If requested by the secured party, the holder
of a subordinate security interest must seasonably furnish reasonable proof of
his interest, and unless he does so, the secured party need not comply with his
demand.

Id. § 9-504(1)(c) (emphasis added). This is a conditional requirement imposed on the senior
secured party who sold the property. See id. § 9-504 comment 2; see also text accompany-
ing notes 54-58 infra.

53. The surplus funds actually received by the debtor are undoubtedly "proceeds,"
and, if these proceeds are identifiable, then a security interest continues in them. See U.C.C.
§ 9-306(1)-(2). The junior creditor's unsatisfied security interest thus follows these pro-
ceeds, which have become "collateral" to which he is entitled as against the debtor. See
id. §§ 9-105(1)(c), 9-201, 9-503. Because the secured obligation owed to the senior creditor
has been satisfied, he has no security interest that will continue in the surplus proceeds.
"Value" is necessary to create a security interest, see id. §§ 9-203(1)(b), 1-201(44), and,
if the value supporting a security interest is repaid or otherwise satisfied and no new value
is given that the parties agreed would perpetuate its existence, the security interest ter-
minates. See, e.g., Bank of Lexington v. Jack Adams Aircraft Sales, Inc., 570 F.2d 1220,
1225 (5th Cir. 1978).

54. U.C.C. § 9-504(1)(c), reproduced at note 52 supra. Section 9-50,1(1) "in general follows
prior law in its provisions for the application of proceeds." Id. § 9-504 comment 2. Pre-
Code law did require a senior secured creditor to account to a junior secured creditor
for proceeds received upon the collateral's disposition in excess of the senior's lien. See,
e.g., Cardwell Inv. Co. v. United Supply & Mfg. Co., 268 F.2d 857, 860 (10th Cir. 1959);
Central Fin. Corp. v. Norton-Morgan Commercial Co., 23 Ariz. 517, 526-27, 205 P.
810, 814 (1922); Johnson v. National Sugar Mfg. Co., 88 Colo. 404, 408, 297 P. 995,
997 (1931); Farmers State Bank v. Commercial State Bank, 136 Kan. 447, 452-53, 16
P.2d 543, 546 (1932); Smith v. Donahoe, 13 S.D. 334, 338, 83 N.W. 264, 265 (1900).

55. The subordinate creditor has no interest in, or claim to, any excess proceeds beyond
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responsibility to pay surplus proceeds to a junior creditor does not arise
unless (a) "written notification of demand therefor is received before
distribution of the proceeds is completed," ' 56 and (b) the junior creditor
furnishes "reasonable proof of his interest," if this proof is requested by
the senior secured party. 57 If either of these conditions is not satisfied,
the senior creditor has no duty to remit surplus proceeds to the junior
secured party and no liability for failing to do so. 58

Even if the senior secured creditor has no duty to remit surplus pro-
ceeds to the junior secured party, the senior may nevertheless be liable
to the junior for damages caused by failing to comply with other Part
5 requirements with respect to the disposition of the original collateral.5 9

Of principal importance is the provision requiring that, in some cases,
the secured party conducting a sale of collateral must send notification
of the disposition to other secured parties. 60 A senior secured party con-
trolling foreclosure cannot be liable for this omission, however, unless the
junior secured creditor was entitled to notification, which is never true
when the collateral is consumer goods. 6 1 The junior is entitled to notifica-
tion when the collateral is nonconsumer goods only if the senior selling
the collateral seasonably receives from the junior "written notification of
a claim of an interest in the collateral." ' 62 If this notice of claim is prop-

those necessary to satisfy his interest. See U.C.C. § 9-504(1)(c), reproduced at note 52 supra.
The debtor is entitled to the remaining proceeds. See id. § 9-504(2).

56. Id. § 9-504(1)(c).
57. Id.
58. See Louis Zahn Drug Co. v. Bank of Oak Brook Terrace, 95 Ill. App. 3d 435,

440, 420 N.E.2d 276, 279 (1981); U.C.C. § 9-504(1)(c). The subordinate creditor may
nevertheless follow the proceeds into the hands of the one who received them-probably
the debtor-because his security interest continues in these sale proceeds as "proceeds"
as long as they remain identifiable. See id. § 9-306(1)-(2).

59. A secured party who disposes of collateral is liable to certain other secured parties
for "any loss caused by a failure to comply with the provisions of [Part 5]." U.C.C.
§ 9-507(1).

60. See id. § 9-504(3).
61. Id.
62. Id. See Louis Zahn Drug Co. v. Bank of Oak Brook Terrace, 95 Ill. App. 3d 435,

440, 420 N.E.2d 276, 279 (1981). In effect, Article 9 now "places the burden of requesting
notice upon the subordinate secured party." Food City, Inc. v. Fleming Cos., 590 S.W.2d
754, 760 (Tex. Civ. App. 1979) (interpreting identical language regarding notification
in U.C.C. § 9-505, which governs strict foreclosure of collateral).

This represents a change from earlier versions of Article 9, which required the giving
of notice, except in cases involving consumer goods,

to any other person who has a security interest in the collateral and who has
duly filed a financing statement indexed in the name of the debtor in this state
or who is known by the secured party to have a security interest in the collateral.

U.C.C. § 9-504(3) (1962 Official Text). Thus, the liability of one secured party to another
for not complying with Part 5 by failing to send notice of disposition could be triggered
solely by constructive notice emanating from the other's filed financing statement. See,
e.g., Stephens v. Bank of Camilla, 133 Ga. App. 210, 211-12, 210 S.E.2d 358, 360 (1974),
aff'd, 234 Ga. 293, 216 S.E.2d 71 (1975).
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erly given by a junior secured party who is not sent notification of the
disposition of nonconsumer goods collateral, the senior creditor who con-
ducted the sale is liable under section 9-507(1) for "any loss" caused
thereby.63

Damages under this section also may be imposed on a senior secured
party if he fails to comply with another principally important Part 5 require-
ment: when collateral is disposed of by sale, the disposition must be in
"every respect ... commercially reasonable.' '64 One secured party's liabil-
ity to another for conducting a commercially unreasonable sale is also con-
ditioned, however, by section 9-507(1). The complaining creditor must
have been "entitled to notification" of the disposition 65 or his security inter-
est must have been "made known to the secured party prior to the
disposition." '6 6 Reason to know or constructive notice will not trigger
liability. 67 Yet, in any case in which a senior secured party has repossessed
the collateral from a junior secured party, it appears likely that the exis-
tence of the subordinate security interest will actually become known or,
more precisely, will be "made known" to the senior creditor long before
he disposes of the property. 68 Thus, in this type of case the junior secured

63. This is true because, if another secured party is entitled to notification of disposi-
tion, then the provisions of Article 9 require that notice be sent to him; by failing to send
such notification, the secured party who sold the collateral will have failed to comply with
the provisions of Part 5 and thus will be liable under U.C.C. § 9-507(1). See Heyboer
v. Kolberg, 493 F. Supp. 137, 139-40 (W.D. Mich. 1980); Young v. Golden State Bank,
39 Colo. App. 45, 49, 560 P.2d 855, 859 (1977); Stephens v. Bank of Camilla, 133 Ga.
App. 210, 211-12, 210 S.E.2d 358, 360 (1974), aff'd, 234 Ga. 293, 216 S.E.2d 71 (1975).
These three cases involved other secured parties entitled to notification of disposition under
the different rules of an earlier version of Article 9. Regarding the difference between
the present version and earlier versions with respect to when other secured parties are
entitled to notification of sale, see note 62 supra.

64. U.C.C. § 9-504(3).
65. Id. § 9-507(1). The situations in which another secured party is entitled to notifica-

tion of disposition are discussed at text accompanying notes 59-63 supra.
66. U.C.C. § 9-507(1) (emphasis added).
67. This is true because the Code defines "knows" or "knowledge" of a fact to mean

"actual knowledge of it. 'Discover' or 'learn' or a word or phrase of similar import refers
to knowledge rather than to reason to know." Id. § 1-201(25) (emphasis added). Under
a previous version of Article 9, however, the liability of one secured party to another for
conducting a commercially unreasonable sale was triggered by constructive notice of the
other's interest. Section 9-507(1) read the same, but another secured party was entitled
to notification of disposition if he had filed a financing statement. See U.C.C. § 9-504(3)
(1962 Official Text), reproduced at note 62 supra. Therefore, solely for tile reason that he
had duly filed a financing statement in the state, this other secured party could recover
damages if he did not receive such notification or if the secured party selling the collateral
failed to comply with the provisions of Part 5 in any other way.

68. Is there a difference between a secured party knowing of another security interest
by (a) somehow learning about it and (b) having it made known to him? The effect is the
same: he actually knows of its existence. Yet, "made known," as used in U.C.C. § 9-507(1),
seems to imply that the other creditor must take some affirmative action to alert the secured
party controlling foreclosure of his interest. To be considered on this issue is that the alter-
native trigger on the foreclosing creditor's liability to another secured party under U.C.C.
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party ordinarily will be entitled to recover under section 9-507(1) for "any
loss" caused by a senior creditor's failure to conduct a commercially
reasonable sale of the collateral. 69

How to calculate damages according to the "any loss" standard of
section 9-507(1) is not explained in the provision itself or elsewhere in
Article 9. Under pre-Code law, if a senior secured creditor improperly
disposed of collateral, his conduct was characterized as a conversion. 70 Of
course, the junior creditor could not recover the full value of the collateral,
but could recover only the value of his interest therein. 71 This value was
calculated by determining the market value of the property as of the time
of the conversion and subtracting therefrom the amount of the senior
creditor's encumbrance. 72 A senior secured party's liability to a subor-
dinate secured party under section 9-507(1) for failing to comply with the

§ 9-507(1) is entitlement to notification, which places a burden squarely on the other secured
party of affirmatively giving notice of his interest. See U.C.C. § 9-504(3); text accompa-
nying notes 59-63 supra. It is also relevant that under a previous version of Article 9,
another secured party was entitled to notification if his security interest was perfected
by filing or was "known by the secured party" controlling foreclosure. U.C.C. § 9-504(3)
(1962 Official Text) (emphasis added), reproduced at note 62 supra. Under this same ver-
sion, the alternative condition on one secured party's liability to another under U.C.C.
§ 9-507(1) was whether the other's security interest had been "made known to the secured
party prior to the disposition." Id. § 9-507(1) (1962 Official Text) (emphasis added). The
current text preserves this condition. U.C.C. § 9-507(1). The use of different language
could imply a substantive difference between "made known" and "known by."

If U.C.C. § 9-507(1) does impose an affirmative duty on the other secured party to
make his security interest known, conduct short of giving written notice will suffice.
See Louis Zahn Drug Co. v. Bank of Oak Brook Terrace, 95 Il. App. 3d 435, 442, 420
N.E.2d 276, 280 (1981).

69. This is undoubtedly true; yet, the possibility that one secured party may ever
be liable to another for a commercially unreasonable disposition of collateral is confirmed
by only a very few cases. See, e.g., Liberty Nat'l Bank & Trust Co. v. Acme Tool Div.
of the Rucker Co., 540 F.2d 1375, 1382 (10th Cir. 1976); Louis Zahn Drug Co. v. Bank
of Oak Brook Terrace, 95 Il. App. 3d 435, 442, 420 N.E.2d 276, 280 (1981); Barry
v. Bank of New Hampshire, 113 N.H. 158, 160-61, 304 A.2d 879, 881 (1973).

70. See, e.g., Brock v. Culpepper, 217 Ala. 289, 290, 116 So. 126, 127 (1928); Adair
v. Freeman, 92 Idaho 773, 777, 451 P.2d 519, 523 (1969); Money v. Somers Say. Bank,
202 Iowa 106, 108, 209 N.W. 275, 276 (1926); Castro v. Linchitz, 297 Mass. 381, 387-88,
8 N.E.2d 744, 747 (1937); Berkner v. D'Evelyn, 119 Minn. 246, 248-51, 137 N.W. 1097,
1097-99 (1912); Chicago Title & Trust Co. v. O'Marr, 18 Mont. 568, 588, 46 P. 809,
815-16 (1896); Dempster Mill Mfg. Co. v. Wright, I Neb. (unoff.) 666, 668-69, 95 N.W.
806, 807 (1901); Clendening v. Hawk, 8 N.D. 419, 423, 79 N.W. 878, 880 (1899); Hanover
Nat'l Bank v. Farmers' & Merchants' State Bank, 55 S.D. 598, 600, 227 N.W. 67, 68
(1929); Adami v. Bowers, 21 S.W.2d 590, 591 (Tex. Civ. App. 1929).

71. This is consistent with the general rule of damages for conversion, under which
the plaintiff "may recover either . . . the value of the subject matter or of his interest in
it at the time and place of the conversion." 4 RESTATEMENT (SECOND) OF TORTS §
927(1)(a) (1979) (emphasis added). See generally Nickles, supra note 3, at 536-39.

72. See, e.g., Chaffee v. Atlas Lumber Co., 43 Neb. 224, 232, 61 N.W. 637, 639
(1895) (dictum); Ever-Ready Label Corp. v. Stuyvesant Photo Engraving Corp., 36
N.Y.S.2d 468, 473 (Sup. Ct. 1942); Miller v. White, 264 S.W. 176, 179 (Tex. Civ. App.
1924); see also note 66 supra.
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provisions of Part 5 also should be calculated in this manner, whether
or not the misconduct is technically characterized as a conversion. When
a proper sale is conducted, the junior secured party can expect to receive
only the surplus proceeds that remain after the senior creditor has satisfied
the expenses of foreclosure and his own superior security interest.7 3 Com-

pliance with the provisions of Part 5 theoretically assures that the true
value of the collateral-its market value-will be realized upon the disposi-
tion; a proper sale will squeeze the maximum proceeds from the collateral
and increase the likelihood and amount of surplus proceeds that the subor-
dinate creditor can claim. If the senior creditor's sale of the collateral is
improperly conducted, the junior secured party's actual loss is the amount
that would have remained after subtracting the legitimate expenses of
foreclosure and the senior creditor's security interest from the amount
that would have been produced by a proper sale-the fair market value
of the collateral. Measuring the junior secured party's "any loss" under
section 9-507 in this way is essentially identical to the method used in
pre-Code cases of this sort, and, more important, it will put the subor-
dinate creditor "in as good a position as if the other party [the senior
secured party] had fully performed," which is the express purpose of the
Code remedies.

7
4

The junior creditor may not be in as good a position, however, if
the usual pre-Code measure of damages is applied when a senior secured
party sells the collateral after having wronged the junior secured party
by refusing a proper and timely offer to redeem the property. Section 9-506
gives "any other secured party" the right of redemption; 75 yet, a senior
creditor's wrongful refusal to allow a subordinate secured party to redeem
will not affect, theoretically or practically, the amount of proceeds resulting
from the sale of collateral. Therefore, the subordinate creditor will not
be compensated for this wrong if the senior secured party's only penance
is that he must account for the market value of the collateral less the amount
of his superior interest. If the senior creditor in all other respects com-

73. See U.C.C. § 9-504(1); text accompanying notes 48-58 supra.
74. U.C.C. § 1-106(1). In the few Article 9 cases in which junior secured parties have

sued senior secured parties for failing to comply with Part 5, damages have been deter-
mined in a manner consistent with the method used in similar pre-Code cases: See, e.g.,
Liberty Nat'l Bank & Trust Co. v. Acme Tool Div. of the Rucker Co., 540 F.2d
1375, 1381-83 (10th Cir. 1976); Heyboer v. Kolberg, 493 F. Supp. 137, 139-40 (W.D.
Mich. 1980); Young v. Golden State Bank, 41 Colo. App. 480, 482-83, 589 P.2d 1381,
1382 (1978); Food City, Inc. v. Fleming Cos., 590 S.W.2d 754, 761 (Tex. Civ. App.
1979). But see United States v. Mid-States Sales Co., 336 F. Supp. 1099, 1103-04 (D.
Neb. 1971) (senior secured party who improperly disposed of collateral apparently lost
priority status as a result); cf Nickles, Rethinking Some U. C. C. Article 9 Problems-Subrogation;
Equitable Liens; Actual Knowledge; Waiver of Security Interests; Secured Party Liability for Conver-
sion Under Part 5, 34 ARK. L. REV. 1, 142-77 (1980) (arguing that a debtor's "any loss"
under U.C.C. § 9-507(1) should be calculated according to the common-law conversion
measure of damages).

75. U.C.C. § 9-506, reproduced at note 47 supra.
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plied with Part 5, he may escape liability if theory holds true and the sale
proceeds in fact equalled the market value of the collateral.

This result cannot be justified on the basis that the junior secured
party actually lost nothing as a result of being denied his right of redemp-
tion. He may not have been damaged in the limited sense that, had he
been allowed to redeem and had he then sold the collateral himself, his
position would have been no better in terms of net realization from the
property. Nevertheless, a secured party who redeems may choose to
foreclose without selling the collateral, or he may choose not to foreclose
at all. Possibly, he may decide to return the property to the debtor because
he fears that, without the use of the collateral, the debtor's financial con-
dition will worsen. The secured party may hope that, given the property
and some time, the debtor will be able to satisfy fully the creditor's claim.
Denying a junior secured party his right to redeem prevents him from
pursuing this and other possible alternatives to disposing of the collateral
by selling it himself.76 Not having these alternatives is itself a loss caused
by the senior creditor's denial of the junior's right of redemption; and
this and any consequential losses are not measured by the traditional for-
mula for conversion damages, because this formula forces the senior secured
creditor to account only for the collateral's market value less the amount
of his interest.

In a pre-Code case, Walker v. Houston,7 7 the California Supreme Court
recognized the inappropriateness of using the traditional formula to calculate
the damages recoverable by the junior creditor in this kind of case. The
court took a decidedly different approach by reasoning that when a junior
secured creditor's offer of redemption is refused, the senior creditor loses
his interest in the property. 78 The senior becomes an unsecured creditor

76. Selling the collateral is clearly not the only permissible method of disposition. A
secured party may "sell, lease or otherwise dispose of any or all of the collateral." Id. § 9-504(1)
(emphasis added). Moreover, there is an alternative to disposition. Strict foreclosure is
possible in some cases, which means that the secured party retains the collateral in satisfac-
tion of the secured debt. See id. § 9-505.

77. 215 Cal. 742, 12 P.2cd 952 (1932).
78. In Walker the senior creditor was a conditional vendor of the collateral, who had

reserved title to the goods, and the subordinate secured party was a chattel mortgagee.
The court's analysis was simple and straightforward:

The title is reserved for security only. The buyer has the full right of possession
and use unless he defaults, and may secure title by performance of his obliga-
tion without any further assent by the seller. The sole interest of the seller is
in the receipt of the price, and his reserved title cannot be used for any other
purpose. Hence it follows that tender of the balance of the price should have
the effect of discharging the title of the seller and vesting such title in the buyer
.... The right of a mortgagee or purchaser from the conditional buyer to make
such tender with the same effect as if made by the buyer himself is also recog-
nized, even where the conditional sales contract contains express restrictions
against sale, assignment or mortgage.

Id. at 746-47, 12 P.2d at 954 (citations omitted). That a secured creditor's interest in
real or personal property is lost when he refuses a valid tender of the outstanding obliga-
tion is an established common-law principle that applies whether the debtor himself, as
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who still has recourse against the debtor on the underlying obligation, 79

but not against the collateral that formerly secured it. If the senior creditor
nevertheless disposes of the goods to which he now has no claim, he thereby
converts them and becomes liable to the junior creditor whose interest
has become superior. When collateral is converted by one with a subor-
dinate interest or no interest whatsoever in the property, the secured creditor
entitled to priority can recover from the converter the full amount of his
superior interest up to the collateral's worth, with no offset for any subor-
dinate interest in the property or for any unsecured claim against the
debtor. 80

Can the approach taken by the court in Walker be followed in an Article

vendee or rh6rtgagor, or a transferee or other secured creditor of the debtor is the tender-
ing party. See authorities cited in note 84 infra.

79. The court in Walker made it clear that "[t]he obligation to pay the balance of
the price remained, but it was an obligation of the buyers [i.e., the debtors], and not
the mortgagee [i.e., the junior secured creditor]." 215 Cal. at 748, 12 P.2d at 954. The
wrongful denial of the right to redeem discharges only the security for a debt and does
not discharge the underlying obligation itself. Therefore, because he is personally obligated
to pay this debt whether or not it is secured, the debtor always remains accountable for
the underlying obligation even if he himself is denied the right of redemption. See authorities
cited in note 84 infra. See generally Kellos v. Parker-Sharpe, Inc., 245 Ga. 130, 263 S.E.2d
138 (1980).

A junior secured creditor with a surviving interest in the collateral is not liable for
the underlying obligation, however. Thus, any damages he suffers by virtue of the senior
creditor's refusal of a valid tender of payment and subsequent sale of the property are
not offset by the amount of the senior creditor's discharged lien.

80. See, e.g. ,Jones v. White, 189 Ala. 622, 624-25, 66 So. 605, 606-07 (1914); Hopkins
v. Anderson, 218 Cal. 62, 67-68, 21 P.2d 560, 562 (1933); Hobart Mfg. Co. v. Vozeolas,
255 A.2d 502, 504 (D.C. App. 1969); Harris v. Grant, 96 Ga. 211, 213, 23 S.E. 390,
391 (1895); Mahoney v. Citizen's Nat'l Bank, 47 Idaho 24, 28-31, 271 P. 935, 936-37
(1928); McFadden v. Hopkins, 81 Ind. 459, 462 (1882); Nichols v. Jackson County Bank,
136 Or. 302, 309-10, 298 P. 908, 911 (1931); see also Nickles, supra note 3, at 536-39.

See generally R. BOWERS, A TREATISE ON THE LAW OF CONVERSION § 634-635 (1917).
In Walker the junior secured creditor recovered the amount of his interest up to the

collateral's worth. Ostensibly, his recovery was funded by the proceeds of the sale of the
collateral conducted by the defendant-creditor, who lost his interest in the property by
refusing to allow redemption. This does not suggest, however, that the defendant would
have escaped personal liability for that amount had he not retained the proceeds. The case
was more than simply a priority dispute over a fund with "in rem" liability to the extent
that only actual proceeds remained accessible. Instead, it was a case in which the defend-
ant-creditor was held personally liable for conversion, and this creditor would have been
liable for the amount recovered whether or not identifiable proceeds remained in his hands.
See 215 Cal. at 747-48, 12 P.2d at 954.

Suppose that the complaining party is the debtor, who was wronged when his own
offer of redemption was refused by a secured creditor who subsequently sold the collateral.
In that case the debtor's damages for conversion must be offset by the obligation owed
the creditor even though the creditor's misconduct terminated his interest in the collateral.
See notes 79 supra and 84 infra. Cf Nickles, Rethinking Some U. C. C. Article 9 Problems-
Subrogation; Equitable Liens; Actual Knowledge; Waiver of Security Interests; Secured Party Liability

.for Conversion Under Part 5, 34 ARK. L. REv. 1, 145-52 (regarding debtor's damages against
secured creditor for wrongful foreclosure).
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9 case in which a senior secured party wrongfully refuses a junior secured
party's offer of redemption and then sells the collateral? Section 9-507(1)
clearly provides a compensatory remedy against a secured party who fails
"to comply with the provisions of this Part": the injured party can recover
"any loss" caused thereby. 81 Because section 9-506 is a "provision" of
Part 5, it might be argued that the "any loss" remedy is exclusive and
that the Walker approach is thereby displaced under the Code. 82 There
are two responses to this argument, however. First, the commentary to
section 9-507(1) suggests that the "any loss" recovery is designed to remedy
noncompliance with requirements having to do with the sale or other
disposition of collateral pursuant to section 9-504.83 Thus, violations of
section 9-506 may not be within the ambit of the second sentence of sec-
tion 9-507(1), which provides for the "any loss" recovery.

Second, even if such violations are covered by this segment of sec-
tion 9-507(1), the sentence literally provides only a remedial measure of
damages. It does not necessarily preclude the application of substantive
common-law principles, under which secured creditors who refuse a proper
offer of redemption may thereby lose their interest in the collateral84 and

81. U.C.C. § 9-507(l).

82. Put cf. Wells v. Central Bank, 347 So. 2d 114, 120-21 (Ala. App. 1977) (unlawful
refusal to permit debtor to redeem is a conversion and the debtor can pursue either a
common-law action for conversion or the remedy provided under U.C.C. § 9-507(1)).

83. The first comment to the section provides in pertinent part:
The principal limitation on the secured party's right to dispose of collateral

is the requirement that he proceed in good faith ... and in a commercially reasonable
manner. See Section 9-504. In the case where he proceeds ... in a contrary man-
ner, it is vital both to the debtor and other creditors to provide a remedy for the
failure to comply with the statutory duty .... The section ... provides for damages
where the unreasonable disposition has been concluded ....

U.C.C. § 9-507 comment 1, at 768 (emphasis added).
84. The principle that led to the result in Walker, that when a secured creditor unlawfully

refuses a proper tender of payment, he thereby loses his interest in the collateral, 215
Cal. at 748, 12 P.2d at 954, did not begin and end with this case. Rather, it is well estab-
lished in California by a long series of cases. See, e.g., Leet v. Armbruster, 143 Cal. 663,
668-70, 77 P. 653, 654-55 (1904) (debtor's transferee tendering to real estate mortgagee);
Loughborough v. McNevin, 74 Cal. 250, 254, 14 P. 369, 371 (pledge transaction), aff'd
en banc, 74 Cal. 250, 15 P. 773 (1887); Wagner v. Shoemaker, 29 Cal. App. 2d 654,
656-57, 85 P.2d 229, 230-31 (1938) (real estate). The California courts often relied on
a provision of the California Civil Code which provides that "[a]n offer of payment or
other performance, duly made, though the title to the thing offered be not transferred
t6 the creditor, stops the running of interest on the obligation, and has the same effect upon
all its incidents as a performance thereof." CAL. CIV. CODE § 1504 (West 1954) (emphasis
added). But it cannot be argued that reliance on this provision limits the persuasive force
of Walker to those jurisdictions having a similar enactment. There is ample evidence that
the rule under which a secured creditor loses his lien by wrongfully refusing to allow redemp-
tion is a firmly and widely established principle of the common law. See, e.g., Mitchell
v. Roberts, 17 F. 776, 780 (E.D. Ark. 1883); McCalla v. Clark, 55 Ga. 53, 56 (1875)
(pledge transaction); Schleiff v. McDonald, 45 Idaho 620, 627, 264 P. 866, 868 (1928)
(tender by chattel mortgagor's transferee); Pierce v. Hasbrouck, 49 Ill. 23, 25 (1868) (by
implication); Simon Casady & Co. v. German Say. Bank, 159 Iowa 149, 154-55, 140
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be guilty of conversion for thereafter disposing of the property. When these
principles are followed, it remains necessary to determine the damages
suffered by the junior secured party whose interest was elevated on the
basis of the common law and whose collateral was thereafter sold by the
formerly senior secured creditor. Section 9-507(1) could be consulted for
this purpose. 85 Thus, the substantive principles of common law and the

N.W. 401, 403 (1913); Ramsdell v. Tewksbury, 73 Me. 197, 199 (1882) (dictum); Dame
v. C.H. Hanson & Co., 212 Mass. 124, 126, 98 N.E. 589. 589 (1912); Avery v. Midwest
Commercial Credit Co., 254 Mich. 324, 326-27, 236 N.W. 798. 799 (1931); Tompkins
v. Batie, 11 Neb. 147, 150, 7 N.W. 747, 747 (1881) (dictum); Bailey v. Colby, 34 N.H.
29, 35 (1856); Frost v. Yonkers Say. Bank, 70 N.Y. 553, 558, 561 (1877) (tender by
junior real estate mortgagee); Barbee v. Scoggins, 121 N.C. 135, 143, 28 S.E. 259, 262
(1897); Bartel v. Lope, 6 Or. 321, 327 (1877); Ratcliffv. Vance, 9 S.C.L. (2 Mill) 349,
350 (1818) (pledge transaction); Texas Auto Co. v. Clark, 12 S.W.2d 655, 657-58 (Tex.
Civ. App. 1929); Thomas v. Seattle Brewing Co., 48 Wash. 560, 564, 94 P. 116, 117 (1908).

It might be argued, however, that virtually everywhere the common-law principle is
displaced by U.C.C. § 3-604, which provides that "[a]ny party making tender of full
payment to a holder when or after it is due is discharged to the extent of all subsequent
liability for interest, costs and attorney's fees." Security interests are not mentioned; thus,
perhaps, they are not discharged by a proper tender. There are several responses to this
argument. First, obligations secured by collateral will not always be embodied in negotiable
instruments, and U.C.C. Article 3 usually will not apply to any aspect of such an arrange-
ment. Second, even if the secured debt is evidenced by an instrument and, therefore,
§ 3-604 applies, the fact that security interests are not mentioned.in the provision does
not necessarily imply an intention by the drafters to keep them alive after a proper tender.
Third, the section governs only the rights and liabilities with respect to the instrument
itself and does not govern those with respect to ancillary agreements or provisions for
security. Finally, U.C.C. § 3-604 explains only the effect of a party making a tender to
a holder. A junior encumbrancer ordinarily will not be a party to the instrument, and
in a rare case the senior creditor may not be a holder. In either case other law would
have to be consulted to determine the effect of tender by the subordinate creditor.

85. There is precedent for teaming liability based on common-law conversion with
damages founded on the "any loss" recovery allowed under U.C.C. § 9-507(1). See, e.g.,
Consolidated Equip. Sales, Inc. v. First State Bank & Trust Co., 627 P.2d 432, 438 (Okla.
1981).

The "any loss" recoverable under U.C.C. § 9-507(1) might be calculated as it is under
the common law when the wrongdoer's conduct is characterized as a conversion of the
collateral and of the injured secured creditor's now superior interest in the property. See
text accompanying note 80 supra. This method of calculation may be easier to accept in
light of the cases suggesting that, by refusing a proper offer of redemption, a secured
creditor thereby converts the collateral, or that he converts it when he thereafter disposes
of the property. For pre-Code cases, see Walker v. Houston, 215 Cal. 742, 747, 12 P.2d
952, 954 (1932); note 79 supra. For Article 9 cases, see Draughon v. General Fin. Credit
Corp., 362 So. 2d 880, 886 (Ala. 1978); Owens v. Automobile Recovery Bureau, Inc.,
544 S.W.2d 26, 32 (Mo. App. 1976).

The suggestion that this conduct by a senior secured party amounts to conversion
is not necessarily inconsistent with the argument that a mere sale of collateral by a junior
secured party does not in itself constitute conversion of the property. See text accompany-
ing notes 182-91 infra. When a secured party denies another creditor the right to redeem
the property, he thereby refuses to give possession of the collateral to a party rightfully
entitled to have the property. Aside from any sale of the collateral, this refusal can itself
amount to a conversion. See text accompanying notes 175-81 infra.
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section 9-507(1) remedy can be applied not only consistently, but together
in tandem, and this may support the view that the latter does not displace
the former in this type of case.

Even if a junior creditor's exclusive remedy is section 9-507(1), a
senior secured party who wrongfully refuses a subordinate secured party's
offer to redeem and thereafter sells the collateral may not completely avoid
damages for his wrong. Making a senior secured party account for the
collateral's market value less the amount of his own interest is only one
method of judging an injured junior creditor's "any loss" caused by the
senior secured party's noncompliance with the provisions of Part 5. Courts
surely can devise other methods for determining "loss" under section
9-507(1). One approach is to base loss on the provable damages actually
suffered by the subordinate creditor. Courts should be especially flexible
when calculating damages resulting from a senior secured party's illegal
denial of another secured party's right to redeem, because traditional
approaches may not compensate, or only coincidentally compensate, the
subordinate creditor for the wrong suffered.

The risk that a senior secured creditor will be liable for failing to
comply with the provisions of Part 5 of Article 9 is one reason a senior
secured party may be unwilling to repossess collateral from a junior secured
party and dispose of it himself. The senior creditor may prefer to let the
subordinate secured party keep the property and attempt to enforce the
priority of his superior security interest in some other way.

III. CLAIMING PROCEEDS RECEIVED BY THE SUBORDINATE
SECURED PARTY UPON FORECLOSURE CONTROLLED BY HIM

After a secured party repossesses collateral, he must deal with it pur-
suant to Part 5 of Article 9. Ordinarily, the property is sold at a public
or private sale for the purpose of satisfying the security interest of the
party who conducts the disposition. Whenever a subordinate secured party
sells collateral, however, a senior creditor may argue that he has a superior
claim to the sale proceeds based on the priority of his security interest
in the original collateral, and that the junior secured party must, therefore,
account for the proceeds. This argument has intuitive appeal. If, as against
a subordinate secured party, a senior creditor is entitled to possession of
the original collateral because of the superiority of his security interest,
it seems logical that he should also be entitled to the fruits of the property
if his interest and priority continue with respect to these proceeds. Yet,
nothing in Article 9 clearly and explicitly gives a senior secured party a
prior right to the proceeds of a foreclosure sale conducted by a junior
secured party; 6 several provisions strongly imply that no such right exists.

86. Several Article 9 provisions seem at first glance to implicitly support a senior secured
party's claim to proceeds of collateral disposed of by a subordinate secured party. One
of them is § 9-507(1), which makes it clear that a secured creditor who disposes of col-
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Section 9-504 details how the proceeds of a Part 5 disposition must
be applied. Expenses of retaking and selling the collateral are paid first;8 7

the security interest of the party who conducted the sale is then satisfied. 88

lateral can be liable to other secured parties if the disposition fails in any respect to comply
with the Part 5 requirements of Article 9. This section does not limit possible account-
ability to subordinate secured parties; the one conducting the sale is potentially liable to
"any person entitled to notification or whose security interest has been made known to
the secured party [who conducted the sale] prior to the disposition." U.C.C. § 9-507(1)
(emphasis added). "Any person" surely includes a creditor with a superior security inter-
est in the collateral. The fact that a senior secured party may recover under 5 9-507(1)
for a defective sale by a junior secured party implies that the senior creditor has a claim
to proceeds of the disposition. The reason for this implication is that, notwithstanding
sale by a subordinate secured party, a secured creditor's security interest will follow the
collateral into the buyer's hands, and the property can be repossessed from him. See
authorities cited in notes 145-46 infra. Therefore, why should a senior secured party ever
be entitled to complain about the particulars of a Part 5 sale by a junior secured party?
Surely the drafters intended that only a person who had a stake in the outcome of the
disposition could recover for a defective sale; therefore, the only possible answer is that,
despite continuation of his security interest in the original collateral, the senior creditor
also has a claim to proceeds resulting from the junior creditor's disposition.

This does not necessarily mean, however, that a senior secured party has a prior right
to all proceeds resulting from a junior creditor's sale of collateral. A senior creditor generally
should be able to recover for a defective sale if he has any stake in the outcome, i.e., a
claim to any proceeds that conceivably might result from a junior creditor's disposition
of collateral. Undoubtedly, the senior secured party has a right to those surplus proceeds
that potentially may exist and be paid to the debtor under U.C.C. § 9-504(2) after the
subordinate creditor satisfies his own interest pursuant to § 9-504(1). See text accompany-
ing notes 99-103 infra. The right to these surplus proceeds alone is a sufficient explanation
for giving a senior secured party a cause of action against a junior secured party who
conducts an improper foreclosure sale of collateral. The more proceeds that result from
the collateral's disposition, the more likely it is that surplus proceeds will remain. A sale
conducted according to law will theoretically produce the most proceeds that can be expected
from a disposition held within a reasonable time after the collateral's disposition. Thus,
a senior secured party has a basis for complaining about an improper sale if only for the
reason that it may decrease the likelihood and amount of surplus proceeds. Consequently,
§ 9-507(1) does not necessarily imply that a senior secured party has a superior claim
to sale proceeds that are generated by a junior creditor's sale of collateral and that are
applied by this subordinate secured party in the manner prescribed by § 9-504(1).

It might also be argued that, at least in some cases, U.C.C. 5 9-312 gives the senior
secured party a superior claim to sale proceeds received by the junior creditor. Subsec-
tions (3) and (4) of § 9-312 seem explicitly to insure that a purchase money secured party
with priority in the original collateral also has priority in proceeds (certain "cash pro-
ceeds" in the case of § 9-312(3)). One problem with this argument is that it begs the
question. What does priority in and of itself imply and allow? Article 9 offers few hints
and expressly provides nothing with respect to the administration or enforcement of priority.
Another problem with the argument is the further assumption that proceeds of a Part
5 sale by a junior secured party are "proceeds" under § 9-306(1) in which a security
interest continues under § 9-306(2). This may not be true. See text accompanying notes
99-141 infra. For this and other reasons, § 9-306(2) may not itself give a senior secured
party a prior right to the proceeds of a junior secured party's sale of the original col-
lateral. See text accompanying notes 99-155 infra.

87. U.C.C. § 9-504(I)(a).
88. Id. § 9-504(1)(b).
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Next, if any proceeds remain, any subordinate security interest is satisfied
if its holder has made a proper and timely demand. 89 Any surplus is paid
to the debtor. 90 Nothing whatsoever is provided with respect to senior
security interests. 91 The negative inference is that, as far as proceeds are
concerned, a secured party who disposes of collateral pursuant to Part
5 is not accountable to a creditor with a superior security interest. This
inference is strengthened by the rule of statutory construction expressio unius
est exclusio alterius: the mention of one thing implies the exclusion of the
other. 92 Because section 9-504(1) lists the items to be paid from the pro-
ceeds of the collateral's disposition, it implies negatively that no others
are to be satisfied.

This inference is further strengthened when the legislative history of
section 9-504 is considered. Under the Spring 1950 Proposed Draft of
the Uniform Commercial Code, a secured lender who sold collateral was
directed to apply the proceeds of the sale "to reasonable expenses of retak-
ing, holding, preparing for sale and selling and to the satisfaction of the
indebtedness. 93 Under this version of section 9-504, any remaining surplus
was paid to the debtor, 94 and no provision was made for satisfying senior
security interests. This draft of the Code was discussed in May 1950 at
a meeting of the American Law Institute and the National Conference
of Commissioners on Uniform State Laws. This meeting produced several
changes in the evolving Article 9;95 among them was an expanded direc-
tive concerning the application of proceeds resulting from a foreclosure
sale of collateral.

Section 9-504 was rewritten to require that sale proceeds be distributed,
in the following order, to:

(a) the reasonable expenses of retaking, holding, preparing for
sale, selling and the like to the extent the recovery thereof is not
prohibited by law or agreement;
(b) the satisfaction of indebtedness secured by any security interest or lien
having priority over the security interest under which the disposition is
made unless with the consent of the owner of such prior interest
or lien the disposition is made specifically subject thereto or unless
such owner refuses to accept such proceeds;

89. Id. § 9-504(1)(c). See text accompanying notes 54-58 supra.
90. U.C.C. § 9-504(2).
91. The secured debt of a senior creditor is not an expense "of retaking, holding,

preparing for sale or lease, selling, leasing and the like" within the meaning of U.C.C.
§ 9-504(1)(a). See First Union Nat'l Bank v. Tectamar, Inc., 33 N.C. App. 604, 606,
235 S.E.2d 894, 896 (1977).

92. See 2A C. SANDS, STATUTES AND STATUTORY CONSTRUCTION §§ 47.23 - .24 (4th
ed. 1973).

93. U.C.C. § 9-504(1) (Proposed Final Draft, Spring 1950, Text and Comments Edi-
tion) (emphasis added).

94. Id.
95. See U.C.C. (September 1950 Revisions of Articles 2, 4, and 9).
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