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Bankruptcy for companies brings opportunity for
attorneys.! The attorneys’ fees generated in corporate
bankruptcies are staggering.2 In large, complicated corporate
bankruptcies, such as those involving Eastern Airlines, Pan
American Airlines, and LTV Corporation, for example, the

1. “[Tlhe recent tidal wave of bankruptcy work not only has strengthened
the quality of bankruptcy lawyers in Houston, but it also has stimulated
dramatic growth in the bankruptey bar.” Gary Taylor, Bankruptcy Work Means
Black Gold for Houston Bar, LEcAL TIMESs, Aug. 1, 1983, at 1. The tidal wave
has continued to grow in recent years, providing an increasing number of
opportunities for lawyers. “Of the 30 largest bankruptcies in US history, 25
have occurred since the beginning of 1988.” Aaron Pressman, Can Chapter 11
Be Put Back Together?, INVVESTMENT DEALERS’ DIGEST, Apr. 27, 1992, at 17. “In
1990 the assets of public corporations filing for bankruptcy totaled $82.7
billion—50 times more than a decade earlier.” Stratford Sherman,
Bankruptcy’s Spreading Blight, FORTUNE, June 3, 1991, at 123. “Eleven
companies with assets of $1 billion or more declared bankruptey in 1991.” Mary
Graham, Bankrupt and Bullish, THE ATLANTIC, Mar. 1992, at 24. “Last year,
more than . . . 70,000 businesses filed for protection under U.S. bankruptcy
laws.” Robert Lawless, The Hidden Costs of Bankrupicy Reform, THE
CHRISTIAN Sc1. MONITOR, July 2, 1993, at 19.

2. Several recent bankruptcies illustrate the vast magnitude of these
attorneys’ fees and expenses. The Johns-Mansville Corp., for example,
expended $74.3 million in total attorneys’ fees during its prolonged
reorganization proceedings. Eva Rodriguez, Eastern Lands in Friendlier Legal
Terrain, LEcar TiMEs, Mar. 27, 1989, at 10. Law firms, including Davis Polk &
Wardwell which received $41 million in fees on the LTV Corp. bankruptey, have
profited from large corporate bankruptcies. Fees from LTV’s Bankruptcy
Exceed $200 Million, N.Y. Tmes, Aug. 25, 1993, at D3. In another well-
publicized bankruptcy, Drexel Burnham Lambert Group produced over $35
million in fees for Weil, Gotshal & Manges. Stella Dawson, U.S. Cracks Down
on High Fees in Bankruptcy Cases, REUTER Rus. REP., June 5, 1992, available
in LEXIS, Nexis Library, BUSRPT File. Weil, Gotshal & Manges also received
$4.86 million from Eastern Airlines, and $2.46 million in fees from Texaco in
their respective bankruptcies. Linda Himelstein, Crackdown Looms on
Bankruptcy Lawyers’ Bills, LEGAL TmMES, June 22, 1992, at 24. Rubenstein &
Perry and Morgan, Lewis & Bockius both struck gold, receiving $5 million each
in the Executive Life Insurance bankruptcy. Cynthia Crosson, Exec Life
Conservation Fees at $30 Million and Climbing, NaTioNAL UNDERWRITER Co.
LirE & HeaLte/FiN. SErvICES Eprtion, Mar. 30, 1992, at 1, available in LEXIS,
Nexis Library, NULIFE File. Finally, Keck Mahin & Cate and Katten Muchin
& Zavis together earned an award of $1.4 million working on the Schwinn
Bicycle Chapter 11 reorganization. Payday for Schwinn Lawyers, Consultants,
CramN’s CHicaco Bus. dJ., June 28, 1993, at 38, available in LEXIS, Nexis
Library, CHIBUS file.
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1994] BANKRUPTCY AND ATTORNEYS’ FEES 1081

combined costs of professional services, including attorneys’
fees, have totaled well over $250 million.3 In smaller business
bankruptcies, attorneys’ fees typically amount to at least
$50,000 and often exceed $200,000.4

These lucrative fees have not gone unnoticed. Both the
popular press® and Congress® have recognized and criticized

3. “A total of almost $270 million in bankruptcy fees have already been
paid out just in Eastern Airlines, Pan Am, and LTV.” News Conference with the
U.S. Dept. of Labor, Federated News Serv., June 5, 1992 (quoting Sec. of Labor
Lynn Martin), available in LEXIS, Nexis Library, FEDNEW file. Aggregate
professional fees of $100 million or more are not uncommon in large Chapter 11
cases. For example, Federated Department Stores, Inc. incurred total
professional fees of $121.2 million during its bankruptcy. Jack Neff, 121
Million OF'd for Professionals in Bankruptcy Case of Rich’s Parent, ATLANTA
Consr., July 1, 1992, at E7. Johns-Manville’s bankruptcy fees also reached the
$100 million mark. Sherman, supra note 1, at 123. Also notable, Continental
Airlines amassed $60 million in its 1982 bankruptcy, Graham supra note 1, at
26, and Ames Department Stores expended over $65 million in a similar
proceeding, Phyllis Furman & Peter Grand, A Bankrupt Court, CRamN’s N.Y.
Bus,, Apr. 5, 1993, at 1, available in LEXIS, Nexis Library, NYBUS file.

More striking are the sizable fees incurred during a single bankruptcy over
a relatively brief period of time. For example, the bankruptcy court awarded
$109 million in the Drexel Burnham Lambert Group case for professional fees
incurred from February 1989 to November 1991. Claudia MacLachlan, Anger
Rises over Bankruptcy Fees, NATL L.J., Mar. 9, 1992, at 33. Bankruptcy courts
also awarded $95 million in fees for the period from March 1989 to February
1992 in the Eastern Airlines bankruptcy, and $90 million for the period from
June 1988 to February 1992 in the Reveo D.S. Inc. bankruptey. Id.

4. Why You Should Avoid a Chapter 11 Filing, DM News 51 (Sept. 28,
1992) available in LEXIS, Nexis Library, DMINEWS file. “Reorganization ‘can
be too expensive for small businesses,” says Harry Dixon, the chairman of the
American Bankruptcy Institute. . . . Lawyers and accountants charge $100 to
$500 an hour and like to be paid right away. Often they require a retainer in
advance. Even a fairly simple case can cost $100,000.” Graham, supra note 1,
at 37. “Chapter 11 is too tedious and expensive an experience for small firms to
absorb. Most firms in Chapter 11 slip-slide into liquidation after months and
sometimes years of desperately trying to ‘reorganize.’” Sindhu Sethuram,
Bankruptcy Reform May Benefit Small Businesses, S. Fra. Bus. J., Mar. 12,
1993, § 1, at 4A. For an amusing story about the payment of fees, see John
Taylor, Will Work For Food, Forsgs, Oct. 12, 1992, at 20 (noting celebrity chef
Wolfgang Puck’s agreement to cover chapter 11 legal expenses for a brewery in
which he holds an interest by providing his bankruptcy counsel with up to
$25,000 in meals at his restaurants).

5. See, e.g., Graham, supra note 1, at 24 (“When Eastern declared
bankruptey to reorganize, in 1989, it had a net worth of more than $1
billion. . .. Twenty-two months later virtually all of the money that would have
gone to unsecured creditors had been used up in a futile attempt to keep the
planes flying, in fees for lawyers, accountants, and investment bankers, and in
other expenses.”); John Greenwald, The Bankruptcy Game, TiME, May 18, 1992,
at 61 (“LTV . . . has forked out more than $100 million in legal fees since it
entered Chapter 11 in 1986 yet remains mired in debt.”); Pater Passel, Critics of
Bankruptcy Law See Inefficiency and Waste, N.Y. TiMEs, Apr. 12, 1993, at D10
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these fees. More importantly, attorneys’ fees have had a direct
impact on corporate debtor behavior. Anticipating these fees,
corporate debtors often dispose of collateral that is subject to a
Uniform Commercial Code (“U.C.C.”) Article 97 security
interest,® and use the proceeds of such disposition both to pay
prepetition attorneys’ fees and create retainers for postpetition
fees.® Because a secured partyl® has a security interest in the
proceeds!? of secured collateral,’2 the use of such proceeds raises
a fundamental issue: whether a secured party may recover its
interest in proceeds used to pay attorneys’ fees. The answer to
this question is critical. Failure to protect a secured party’s
interest contravenes principles fundamental to the U.C.C.
Depriving debtors of a means to pay attorneys’ fees, however,
denies them legal representation and, hence, the venue
bankruptcy offers. In short, it undermines one of bankruptcy
law’s most basic tenets, which is to provide a troubled debtor
with legal relief.

(“[Tthe public is repelled by hefty legal fees that ultimately come out of the
pockets of creditors.”); Sherman, supra note 1, at 123 (“The bankruptcies of
Federated and Allied department stores, for example, involve seven
committees, each with its own team of lawyers and investment bankers, and
the fees already exceed $19 million. On top of that, the advisers to Federated
and Allied themselves have billed the companies over $31 million.”).

6. See Senate Panel Explores Problem of Excessive Fees in Bankruptcy
Cases, Daily Rep. for Executives (BNA) No. 58, at A-11 (Mar. 25, 1992) at A-11
(quoting Senator Metzenbaum’s observation that bankruptcy creates a “feeding
trough” for attorneys and other professionals, and Senator Grassley’s proposal
that a “blue ribbon commission” study the issue of professional compensation);
see also, Sethuram, supra note 4, at 4A (“The whole thrust of the proposal is to
get the bankruptey code to do what it is supposed to do—to help small firms in
bankruptcy get back on their feet as soon as possible [thus avoiding large
costs]”).

7. U.C.C. art. 9 (1990 Official Text with Comments).

8. “Security interest’ means an interest in personal property or fixtures
which secures payment or performance of an obligation.” U.C.C. § 1-201(37).

9. Commentators have considered a myriad of issues regarding
bankruptcy retainer agreements. See, e.g., Lester Brickman & Jonathan Klein,
The Use of Advance Fee Attorney Retainer Agreements in Bankruptcy: Another
Special Law for Lawyers?, 43 S.C. L. Rev. 1037 (1992). Regina S. Kelbon et al.,
Conflicts, the Appointment of “Professionals,” and Fiduciary Duties of Major
Parties in Chapter 11, 8 Bankr. DEv. J. 349 (1991); Karen J. Brothers,
Comment, Disagreement Among the Districts: Why Section 327(a) of the
Bankruptcy Code Needs Help, 138 U. Pa. L. Rev. 1733 (1990).

10. “‘Secured party’ means a lender, seller or other person in whose favor
there is a security interest. . . .” U.C.C. § 9-105(1)(m).

11. “Proceeds’ includes whatever is received upon the sale, exchange,
collection or other disposition of collateral or proceeds.” U.C.C. § 9-306(1).

12, “[A] security interest continues . . . in any identifiable proceeds
including collections received by the debtor.” U.C.C. § 9-306(2).
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To begin exploration of this issue, Part I of this Article
considers the mechanics of awarding attorneys’ fees in
bankruptcy. Specifically, Part I surveys three separate
components of attorneys’ fees in bankruptey: disclosure;
application for and approval of employment; and compensation.
The Article pays particular attention to the operation of “classic”
and special retainer agreements under the Bankruptcy Code.

Part I reviews a secured party’s possible challenges to the
payment of attorneys’ fees in bankruptcy. As Part II details, a
secured party can challenges such payments directly and
indirectly. In making a direct challenge to payment, the secured
party claims that the fee recipient who is paid with the proceeds
of secured collateral has converted the secured party’s
collateral.’® Pursuant to an indirect challenge, the secured
party argues that payment to a recipient constitutes a
preference under section 547(b)14 or a fraudulent transfer under
section 54815 of the Bankruptcy Code of 197816 and thus may be
recovered under section 550(a).17

In Part III, this Article discusses defenses to both types of
challenges. In particular, Part III explores an attorney’s
defenses of authorization!® and priority? in the context of direct
challenges. In doing so, this Article notes two anomalous cases:
the case in which payments are made for an executory promise
to perform future services, and the case in which a bank
exercises its right to set-off. Part III concludes by analyzing an
attorney’s defenses to an indirect challenge: that payment to the
attorney falls within a section 547(c)2° exception to section
547(b) or does not meet the requirements of section 548.21

Irrespective of the challenges to the payment of attorneys’

13. See infra, section ILA.

14. 11 U.S.C. § 547(b) (1988) (stating elements of a preference).

15, 11 US.C. §548 (1988 and Supp. II 1990) (stating elements of
fraudulent transfer).

16. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549
(codified as amended in 11 U.S.C.) [hereinafter, the “Bankruptcy Code”]. The
Bankruptey Code replaced the Bankruptcy Act of 1898. Ch. 541, 30 Stat. 544
(codified at 11 U.S.C. § 30 (1898)) (repealed 1978) [hereinafter the “Bankruptey
Act”].

17. 11 U.S.C. § 550(a) (1988) (detailing liability of transferee of a voided
preference).

18. A security interest does not continue in proceeds if disposition is
authorized by the secured party. U.C.C. § 9-306(2).

19. A security interest in proceeds is cut off where payment is made from
those proceeds to a party in the ordinary course. U.C.C. § 9-306 cmt. 2(c).

20. 11 U.S.C. § 547(c) (1988).

21. 11 U.S.C. § 548 states:
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Fraudulent transfers and obligations

(a) The trustee may avoid any transfer of an interest of the debtor
in property, or any obligation incurred by the debtor, that was made or
incurred on or within one year before the date of the filing of the
petition, if the debtor voluntarily or involuntarily—

(1) made such transfer or incurred such obligation with actual
intent to hinder, delay, or defraud any entity to which the debtor
was or became, on or after the date that such transfer was made or
such obligation was incurred, indebted; or

(2)(A) received less than a reasonably equivalent value in
exchange for such transfer or obligation; and

(B)(i) was insolvent on the date that such transfer was made
or such obligation was incurred, or became insolvent as a result of
such transfer or obhgatlon,

(il) was engaged in business or a transaction, or was about to
engage in business or a transaction, for which any property
remaining with the debtor was an unreasonably small capital; or

(iii) intended to incur, or believed that the debtor would incur,
debts that would be beyond the debtor’s ability to pay as such
debts matured.

(b) The trustee of a partnership debtor may avoid any transfer of
an interest of the debtor in property, or any obligation incurred by the
debtor, that was made or incurred on or within one year before the
date of the filing of the petition, to a general partner in the debtor, if
the debtor was insolvent on the date such transfer was made or such
obligation was incurred, or became insolvent as a result of such
transfer or obligation.

(c) Except to the extent that a transfer or obligation voidable
under this section is voidable under section 544, 545, or 547 of this
title, a transferee or obligee of such a transfer or obligation that takes
for value and in good faith has a lien on or may retain any interest
transferred or may enforce any obligation incurred, as the case may be,
to the extent that such transferee or obligee gave value to the debtor in
exchange for such transfer or obligation.

(d)(1) For the purposes of this section, a transfer is made when
such transfer is so perfected that a bona fide purchaser from the debtor
against whom applicable law permits such transfer to be perfected
cannot acquire an interest in the property transferred that is superior
to the interest in such property of the transferee, but if such transfer is
not so perfected before the commencement of the case, such transfer is
made immediately before the date of the filing of the petition.

(2) In this section—

(A) “value” means property, or satisfaction or securing of a
present or antecedent debt of the debtor, but does not include an
unperformed promise to furnish support to the debtor or to a
relative of the debtor;

(B) a commodity broker, forward contract merchant,
stockbroker, financial institution, or securities clearing agency
that receives a margin payment, as defined in section 101(34),
741(5) or 761(15) of this title, or settlement payment, as defined in
section 101(35) or 741(8) of this title, takes for value to the extent
of such payment;

(C) a repo participant that receives a margin payment, as
defined in section 741(5) or 761(15) of this title, or settlement
payment, as defined in section 741(8) of this title, in connection
with a repurchase agreement, takes for value to the extent of such
payment; and (D) a swap participant that receives a transfer in
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fees a secured creditor can offer, Part IV contends that paying
attorneys’ fees in bankruptcy from the proceeds of secured
collateral is consistent with the language, legislative history,
and purposes of the Bankruptcy Code, and is supported by game
theory analysis. In developing this contention, Part IV first
explores the manner in which the former Bankruptcy Act
assessed bankruptcy costs to secured creditors. It then details
the current method for charging costs and expenses to secured
parties under section 506(c) of the Bankruptcy Code.22 Utilizing
section 506(c), this Article asserts that a trustee2?® may recover
from a secured party’s interest in secured collateral the
reasonable costs of preserving that collateral, including
attorneys’ fees. As Part IV posits, such fees may be recovered
under section 506(c) because of the overall benefits a bankruptcy

connection with a swap agreement takes for value to the extent of
such transfer.
11 U.S.C. § 548 (1988).

22. Section 506(c) provides that a trustee “may recover from property
securing a[ ]. . .secured claim the reasonable, necessary costs and expenses of
preserving, or disposing of, such property to the extent of any benefit to the
holder of such claim.” 11 U.S.C. § 506(c) (1988).

23. Trustee as used throughout this Article also refers to a Chapter 11
debtor-in-possession. Both terms refer to an individual charged with
overseeing the administration of the bankruptcy estate. See 11 U.S.C.
§ 1107(a) (1988) (“[A] debtor in possession shall have all the rights ... of a
trustee serving in a case.”). Because § 506(c) by its terms provides only that a
trustee may recover fees, see supra note 22 (providing language of § 506(c),
there has been a question about who may bring a § 506(c) action. Some courts
have held that only the trustee has standing under § 506(c), thereby precluding
any direct action by an attorney. See, e.g., Boyd v. Dock’s Corner Assoc. (In re
Great Northern Forest Products), 135 B.R. 46, 65 (Bankr. W.D. Mich. 1991);
White Front Feed & Seed, Inc. v. State Natl Bank of Platteville (In re
Ramaker), 117 B.R. 959, 966 (Bankr. N.D. Iowa 1990); In re J.R. Research, Inc.,
65 B.R. 747, 749 (Bankr. D. Utah 1986); In re Proto-Specialties, Inc., 43 B.R. 81,
83 (Bankr. D. Ariz. 1984); In re Manchester Hides, Inc., 32 B.R. 629, 632-33
(Bankr. N.D. Jowa 1983); In re Codesco, 18 B.R. 225, 230 (Bankr. S.D.N.Y.
1982). The majority of courts, however, have allowed a creditor other than the
trustee to bring a direct action, recognizing that denying standing simply
increases transaction costs by forcing the creditor seeking recovery under
§ 506(c) to arrange for the trustee to bring the exact same action on the
creditor’s behalf. See, e.g., In re Parque Forestal, Inc., 949 F.2d 504, 511 (Ist
Cir. 1991); New Orleans Pub. Serv., Inc. v. First Fed. Sav. & Loan Ass’n (In re
Delta Towers, Ltd.), 924 F.2d 74, 76-77 (5th Cir. 1991); Equitable Gas Co. v.
Equibank, N.A. (In re McKeesport Steel Castings Co.), 799 F.2d 91, 93-94 (3d
Cir. 1986); McAlpine v. Comerica Bank-Detroit (Irn re Brown Bros.,), 136 B.R.
470, 474 (W.D. Mich. 1991); In re Saybrook Manufacturing Co., 130 B.R. 1013,
1016 (Bankr. M.D. Ga. 1991); In re Scopetta-Senra Partnership III, 129 B.R.
700, 701 (Bankr. S.D. Fla. 1991). This Article endorses the majority view. The
Article’s recurrent references to “trustee” therefore also apply generally to any
§ 506(c) claimant.
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proceeding affords vis-a-vis other creditors’ remedies. Lastly,
Part IV advances a theoretfical argument for permitting the
payment of attorneys’ fees in bankruptcy. Specifically, through
the use of game theory modelling, this Article demonstrates that
financing attorneys fees through the use of secured collateral
coheres with notions of economic efficiency.2¢ As this Article
illustrates, the benefits bankruptcy offers both the secured party
and the debtor vis-a-vis alternative creditors’ remedies suggests
that, acting rationally, both parties should prefer bankruptcy
and that the secured party should therefore accept the costs of
such a proceeding.

I. ATTORNEYS FEES IN BANKRUPTCY
A. TeE MECHANICS OF ATTORNEYS FEE PAYMENTS

The payment of attorneys’ fees in bankruptcy involves three
separate components: disclosure, application for and approval of
employment, and compensation.25 After filing the bankruptcy
petition, the debtor’s attorney?® must file a statement with the
court pursuant to Bankruptey Code section 329(a) disclosing all
compensation “paid or agreed to be paid.”2? Bankruptcy Rule
2016(b) implements section 329(a)’s disclosure requirements by
requiring the debtor’s attorney to file a disclosure document
within fifteen days after the order for relief, and by requiring
subsequent disclosure documents within fifteen days of any
modifications to the agreement or payments.28 This same Bank-
ruptcy Rule also compels an attorney to disclose any fee sharing
arrangement as well as the amounts involved.2? If the court

24. Professors Baird and Jackson are the primary proponents of an
economic approach to bankruptcy law. They contend that bankruptcy law’s
primary purposes are both to regulate the process by which individual actors
make exchanges against the debtor’s pool of assets in their efforts to increase
individual wealth, THoMmas H. JacksoN, THE Logic AND LIMITS OF BANKRUPTCY
Law 10-19 (1986), and to maximize the outcome for creditors by maximizing the
value of the pool against which each creditor exchanges its rights. Douglas G.
Baird & Thomas H. Jackson, Corporate Reorganizations and the Treatment of
Diverse Ownership Interests: A Comment on Adequate Protection of Secured
Creditors in Bankruptcy, 51 U. Cu1. L. Rev. 97, 110 (1984); Thomas H. Jackson,
Avoiding Powers in Bankruptcy, 36 Stan. L. Rev, 725, 728 (1984).

25. See Brickman & Klein, supra note 9, at 1061-66.

26. The Bankruptcy Code defines “attorney” as an “attorney, professional
law association, corporation, or partnership, authorized under applicable law to
practice law.” 11 U.S.C. § 101(3) (1988).

27. 11 U.S.C. § 329(a) (1988).

28. Bankr. R. 2016(b).

29. Id. A “fee-sharing arrangement” is an agreement to divide compensa-
tion received in a bankruptcy case between professionals. See In re Matis, 73
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finds the proposed compensation excessive, it can order the fee
agreement canceled and any consideration returned to the
payor.3°
Section 329 and its accompanying rule emerged from Con-

gress’s recognition of the problems inherent in allowing fiducia-
ries to set their fees without court supervision:

This section, derived in large part from [former] Bankruptcy Act sec-

tion 60d, requires the debtor’s attorney to file with the court a state-

ment of the compensation paid or agreed to be paid to the attorney for

services in contemplation of and in connection with the case, and the

source of the compensation. Payments to a debtor’s attorney provide

serious potential for evasion of creditor protection provisions of the

bankruptcy laws, and serious potential for overreaching by the debtor’s

attorney, and should be subject to careful scrutiny.3t
These disclosure requirements serve to minimize “the tempta-
tion of a failing debtor to deal too liberally with his property in
employing counsel to protect him in view of financial reverses
and probable failure.”32

Section 327, in turn, initially authorizes the trustee or

debtor in possession to hire an attorney for the bankruptcy es-
tate with the court’s approval.3® This section provides the court

B.R. 228 (Bankr. N.D.N.Y. 1987) (discussing limits on fee-sharing); see also 11
U.S.C. § 504 (1988) (listing prohibitions on fee sharing agreements).

30. 11U.S.C. § 329(b) (1988); see Brickman & Klein, supra note 9 at 1061-
66.

31. H.R. Rep. No. 595, 95th Cong., 1st Sess. 329 (1977); S. Rep. No. 989,
95th Cong., 2d Sess. 39 (1978), reprinted in, 1978 U.S.C.C.A.N. 5758, 5825.

32. In re Wood & Henderson, 210 U.S. 246, 253 (1908); see also Pfeiffer v.
Couch (In re Xebec), 147 B.R. 518, 523 (Bankr. 9th Cir. 1992) (quoting In re
Ginji Corp., 117 B.R. 983, 992 (Bankr. D. Nev. 1990) (“[T]he Court believes that
the correct approach is to scrupulously inquire into such services so as to ascer-
tain whether or not they were for the benefit of the estate or for some other
interest.”); In re Marker, 100 B.R. 569, 571 (Bankr. N.D. Ala. 1989) (“Involun-
tary clients, the creditors of the estate, may not be forced to accept and pay for
something not requested and which is uncertain as to any beneficial effect upon
the creditors’ interests.”); In re Underground Utilities Const. Co., 13 B.R. 735,
736 (Bankr. S.D. Fla. 1981) (“The desperate owner of the debtor is in no position
to object [to fees]. He has no time to shop around and if he questions the quoted
fee, he may wind up with no attorney.”); In re Steeves, 3 B.R. 334, 335 (Bankr.
D. R.I. 1980) (“The authority of the Bankruptcy Court to review compensation
is a traditional power of the court and is essential to prevent overreaching by
the debtor’s attorneys and to protect creditors.”).

33. 11U.S.C. § 327(a) (1988); BANKR. R. 2014(a). The failure of an attorney
to obtain court approval may result in a denial of fees and expenses. See, e.g.,
In re Hargis, 148 B.R. 19, 21 (Bankr. N.D. Texas 1991); In re Prime Foods of St.
Croix, Inc., 80 B.R. 758, 760 (Bankr. D.V.I. 1987); Eastern Inns of N.H. Inc., v.
Indian Head Bank & Trust, Inc. (In re Eastern Inns of N.H., Inc.), 72 B.R. 418,
420 (Bankr. D. Me. 1987); In re Yeisley, 64 B.R. 360, 362 (Bankr. S.D. Tex.
1986); In re Maller Restaurant Corp., 57 B.R. 72, 74 (Bankr. E.D.N.Y. 1985).
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with a means of administrative control.3¢ Under the Bank-
ruptcy Code, the attorney hired must not “hold or represent an
interest adverse to the estate”™5 and must be a “disinterested
person.”® If the court determines that the attorney is not a dis-
interested person, it may deny the attorney compensation3? and
may also deny the trustee compensation for its failure to make a
“diligent inquiry” into the facts surrounding the attorney’s ap-
parent conflict of interest.38

In applying for a court order approving the employment of
counsel, Bankruptcy Rule 2014 requires that the application
contain the following elements: 1) the facts showing the neces-
sity of employment; 2) the attorney’s name; 3) the reasons for
selecting the attorney; 4) the services the attorney will render;
5) the proposed compensation; 6) any relationships the attorney
has with any parties in interest; and 7) a verified statement
from the attorney disclosing the attorney’s relationships with
any party in interest or that party’s professional employees.3°
After the trustee has submitted the application, the bankruptcy
judge has sole discretion to decide whether to approve the attor-
ney’s employment, and can set any reasonable terms of employ-
ment she sees fit.40 If the terms of employment eventually prove
imprudent, the court can revise them.41

At the conclusion of the case, or on an interim basis, the
court will award attorney compensation.42 One can understand
attorney compensation in bankruptcy as a struggle between two
competing interests, the interest in conserving the bankruptcy
estate to increase the common pool available to creditors and
equityholders, against the interest in compensating those who
administer and provide services to the estate.43 Under the

34. InreMcDaniels, 86 B.R. 128, 132 (Bankr. S.D. Ohio 1988); In re Taylor,
66 B.R. 390, 392 (Bankr. W.D. Pa. 1986); In re Williamette Timber Sys., 54 B.R.
485 (Bankr. D. Or. 1985).

35. 11 U.S.C. § 327(a) (1988).

36. Id.

37. 11 U.B.C. § 328(c) (1988).

38. 11TU.S.C. § 326(d) (1988); see Brickman & Klein, supra note 9 at 1062-
63.

39. Bankr. R. 2014.

40. 11 U.S.C. § 328(a) (1988).

41. Id.

42. See 11 U.S.C. §§ 330(a), 331 (1988).

43. Brickman & Klein, supra note 9 at 1052; see e.g., Moshein v. Beverly
Crest Convalescent Hosp., Inc. (In re Beverly Crest Convalescent Hosp., Inc.),
548 F.2d 817, 820 (9th Cir. 1976); Irving-Austin Bldg. Corp. v. Cunningham (In
re Irving Ausin Bldg. Corp.), 100 F.2d 574, 579 (7th Cir. 1938); In re Ferkauf,
Inc., 42 B.R. 852, 854 (Bankr. S.D.N.Y. 1984), ¢ff'd 56 B.R. 774 (S.D.N.Y. 1985);
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Bankruptcy Act of 1898, protection of creditors and equi-
tyholders predominated.#¢ Courts took care to prevent overcom-
pensation. Concomitant with public concerns regarding
excessive attorney compensation in bankruptcy, many courts
specifically asserted that the “public interest . . . must be consid-
ered in awarding fees.”5 In similar vein, one court noted: “In
reality, receivers and attorneys are officers of the court. As pub-
lic servants, their compensation should never be as large as the
compensation of those engaged in private employment. By such
considerations, debtors may be relieved and creditors and stock-
holders served.”€ In attempting to arrive at a fair measure of
compensation consistent with these notions, at least one novel
court employed the annual salary of a federal district court
judge as a yardstick.47

The Bankruptcy Code liberalized the attorney compensation
scheme. Most importantly, it overturned the public interest con-
sideration rule that had sharply curtailed attorney compensa-
tion.4® The Bankruptcy Code also adjusted the amount an

In re Brewhon, Inc., 21 B.R. 79, 80 (Bankr. D. Mass. 1982); SEC v. W.L. Moody
& Co., 374 F. Supp. 465, 481 (S.D. Tex. 1974), affd 519 F.2d 1087 (5th Cir.
1975); In re Vicksburg Bridge & Terminal Co., 29 F. Supp. 225, 239 (8.D. Miss.
1938).

44, See Brickman & Klein, supra note 9, at 1053.

45, Massachusetts Mut. Life Ins. Co. v. Brock, 405 F.2d 429, 432 (5th Cir.
1968), cert. denied, 395 U.S. 906 (1969); see, e.g., In re Beverly Crest Convales-
cent Hospital, Inc., 598 F.2d 817, 821 (9th Cir. 1977); In re York Int'l Bldg., Inc.,
527 F.2d 1061, 1068 (9th Cir. 1975); In re Bemporad Carpet Mills, Inc., 434 F.2d
988, 989 (5th Cir. 1970); In re Mabson Lumber, 394 F.2d 23, 25 (2d Cir. 1968);
In re Delta Food Processing Corp., 374 F. Supp. 76, 82 (N.D. Miss. 1974); In re
Yale Express System, Inc., 366 F. Supp. 1376, 1381 (S.D.N.Y. 1973).

46. In re National Dept. Stores, 11 F. Supp. 633, 638 (D. Del. 1935).

47. See Official Creditors’ Comm. of Fox Mkts., Inc., v. Ely, 337 F.2d 461,
465-66 (9th Cir. 1964) (citing Newton v. Consolidated Gas Co., 259 U.S. 101,
106 (1922)), cert. denied, 380 U.S. 978 (1965); see also Moshem v. Beverly Crest
Convalescent Hosp., Inc. (In re Beverly Crest Convalescent Hosp., Inc.), 548
F.2d 817, 820-21 (9th Cir. 1976) (discussing appropriate conpensation in light of
York Int'l); York Intl. Bldg., Inc. v. Chaney (In re York Int’l Bldg., Inc.), 527
F.2d 1061, 1073 (9th Cir. 1975) (discussing compensation in light of federal
judges’ salaries).

48. The legislative history of § 330 indicates that the House and Senate
disagreed about the role that the Massachusetts Mutual line of cases should
play in determining fees. The House and Senate reports on § 330 offer conflict-
ing views on the importance of “the public interest” and “economy of the estate”
as factors to be weighed in considering a fee application. The House wanted a
departure from the traditionally meager fees awarded in bankruptcy in order to
encourage a strong and competent bankruptey bar. The Senate wanted to
maintain the status quo, reporting:

The reference to “the cost of comparable services” in a nonbankruptcy
case is not intended as a change of existing law . . . . There is inherent a
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attorney could earn for performing bankruptcy services to the
amount an attorney would earn for performing comparable
nonbankruptcy services,*® by requiring attorneys’ fee awards to
be based on “the cost of comparable services” in fields other than
bankruptcy.5® Moreover, an attorney seeking compensation
from the estate under the Bankruptcy Code must carry the bur-
den of proving that the fee is “reasonable compensation for ac-
tual, necessary services” that benefit the estate.5® To assess the

“public interest” that “must be considered in awarding fees.” Mass.
Mutual Life Ins. Co. v. Brock, 405 F.2d 429, 432 (5th Cir. 1968), cert.
denied, 395 U.S. 906 (1969).
S. Rep. No. 989, 95th Cong., 2d Sess. 40 (1979), reprinted in 1978 U.S.C.C.A.N.
5787, 5826.
The House report made clear that its interpretation prevailed over the Sen-
ate interpretation, stating:
Section 330(a) contains the standard of compensation adopted in H.R.
8200 as passed by the House rather than the contrary standard con-
tained in the Senate amendment. Attorneys’ fees in bankruptcy cases
can be quite large and should be closely examined by the court. How-
ever, bankruptcy legal services are entitled to command the same com-
petency of counsel as other cases. In that light, the policy of this
section [§ 330] is to compensate attorneys and other professionals serv-
ing in a case under title 11 at the same rate as the attorney or other
professional would be compensated for performing comparable services
other than in a case under title 11. Contrary language in the Senate
report accompanying S. 2266 is rejected, and Mass. Mutual Life Ins,
Co. v. Brock, 405 F.2d 429, 432 (5th Cir. 1968) is overruled. Notions of
economy of the estate in fixing fees are outdated and have no place in a
bankruptcey code.
124 Cong. Rec. H.11089, reprinted in 1978 U.S. Code Cong. and Admin. News
6436, 6442 (emphasis added). The House report appears to make clear that the
Code rejects Massachusetts Mutual’s public interest consideration rule, al-
lowing courts to look simply to comparable fees outside of bankruptcy in assess-
ing a fee’s reasonableness. Some courts, however, mistakenly continue to cite
the Senate report and Massachusetts Mutual for the proposition that “public
interest” and “economy of the estate” must be considered in awarding fees. See,
e.g., In re Schumann Tire & Battery Co., 89 B.R. 223, 228 (Bankr. M.D. Fla.
1988); In. re Henning, 55 B.R. 682, 684 (Bankr. D.S.D. 1985). At least one court
has acknowledged the legislative history’s contrary dictate, but nonetheless
concluded that “public interest” merits consideration in awarding fees. In re
Gulf Consol. Serv., Inc., 91 B.R. 414, 418-20 (Bankr. S.D. Tex. 1988). In short,
although the House report unambiguously rejects the Massachusetts Mutual
approach, some courts have failed to recognize this change, or if they do recog-
nize it, have failed to accept the House’s interpretation.
49. Brickman & Klein, supra, note 9, at 1056.
50. 11 U.S.C. § 330(a)(1) (1988).
51. Id.; see, e.g., In re Malewicki, 142 B.R. 353, 356 (Bankr. D. Neb. 1992);
In re NBJ, Inc., 129 B.R. 212, 219 (Bankr. D. Colo. 1991); In re Grimes, 115 B.R.
639, 642 (Bankr. D.S.D. 1990); In re Yankton College, 101 B.R. 151, 157 (Bankr.
D.S.D. 1989); In re C & P Auto Transp., Inc., 94 B.R. 682, 686 (Bankr. E.D. Cal.
1988); In re Pettibone Corp., 74 B.R. 293, 299 (Bankr. N.D. Ill. 1987); Ir re
Lindberg Prods., Inc., 50 B.R. 220, 221 (Bankr. N.D. Ill. 1985); In re Minnesota
Distillers, Inc., 45 B.R. 131, 134 (Bankr. D. Minn. 1984); In re Harman Super-
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reasonableness of attorneys’ fees, section 330 provides that
bankruptcy judges should consider the nature, extent, and value
of services rendered, the time spent on such services, and the
cost of comparable services.52 Using these parameters as a
guide, courts considering the reasonableness of attorneys’ fees
have focused on the documented time spent performing specific
legal services,53 the nature and complexity of the services ren-
dered,5¢ the quality of advocacy required and delivered,5® and

market, Inc., 44 B.R. 918, 920 (Bankr. W.D. Va. 1984); In re Horn & Hardart
Baking Co., 30 B.R. 938, 939 (Bankr. E.D. Pa. 1983); Acceptance Assoc. of
America v. Zimmerman (In re H.P. Tool Manufacturing Corp.), 12 B.R. 600, 603
(Bankr. E.D. Pa. 1981).

52. 11 U.S.C. § 330(a) (1988).

53. See, e.g., Southwestern Medica, Inc. v. Rau, 708 F.2d 419, 426 (9th Cir.
1983) (“For purposes of calculating fees in bankruptcy, the time spent on behalf
of the estate is very important in determining what is reasonable and fair....
[the] attorney should keep accurate records of the time spent on behalf of the
estate.” (citation omitted)); In re Malewicki, 142 B.R. 353, 356 (Bankr. D. Neb.
1992) (“If time records are not kept counsel will not be able to sustain their
burden of proof or to file a detailed fee application.”); In re Smith, 48 B.R. 375,
379 (Bankr. C.D. Ill. 1984) (“The debtor’s attorney must provide to the court a
detailed account of all the legal services provided to the debtor.”); In re Wilson
Foods Corp., 40 B.R. 118, 120 (Bankr. W.D. Okla. 1984) (“The starting point for
the calculation of fee awards is determining the number of hours reasonably
spent multiplied by the hourly rate charged.”); In re Photon, 26 B.R. 693, 699
(Bankr. D. Mass. 1982) (“A fee applicant must submit a detailed record that will
enable the court to calculate the value of the services for which compensation is
sought.”); In re Garland Corp., 8 B.R. 826, 829 (Bankr. D. Mass. 1981) (“As a
starting point, the time spent on the case is of major importance to the courts in
passing judgment on fees.”); see WiLLiam J. COLLIER, 2 COLLIER ON BANK-
RUPTCY, I 330, at 337-47 (Lawrennce P. King, ed., 15th ed. 1933).

54, Id. at 348-49; see, e.g., In re Warrior Drilling & Eng’g Co., 9 B.R. 841,
849 (Bankr. N.D. Ala. 1981) (allowing compensation in excess of usual hourly
rates based on the case’s complexity, the novel issues of first impression under
the Code, and the high degree of skill demonstrated by the attorneys), modified
by 18 B.R. 684 (N.D. Ala. 1981); see also In re Lloyd, Carr & Co., 2 B.R. 714, 717
(D. Mass. 1979) (“[Llitigation, before three levels of the Bermuda court system,
which demanded a quick and thorough grasp of several distinct bodies of law
not ordinarily encountered in even the most sophisticated or specialized . . .
practice” justified large compensation as reasonable); Irn. re White Motor Credit
Corporation, 50 B.R. 885, 890 (Bankr. N.D. Ohio 1985) (“[Plremiums are mer-
ited when there are circumstances and factors which warrant consideration in
addition to those already employed in computing the applicant’s . . . standard
fee.”); In re Wilson Foods Corp., 40 B.R. 118, 121-22 (Bankr. W.D. Okla. 1984)
(holding that attorney merited large fee because the “special skills and experi-
ence of counsel for the Committee necessarily would be a time saving factor in
novel and complex cases such as this,” and the “actual nature of the services
have included legal questions and issues on extremely complex commercial, la-
bor, as well as bankruptcy matters.”); In re Bishop, 32 B.R. 302, 305 (Bankr.
D.R.I 1983) (holding that court decides reasonable hourly rate to reflect a case’s
particular facts and demands); In re Idak Corp., 26 B.R. 793, 798-800 (Bankr.
D. Mass. 1982) (holding that complexity of case warranted 30% increase in the
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the costs of comparable services in non-bankruptcy cases.56

firm’s hourly rate); Brooks v. Wachman (In re McLean), 6 B.R. 327, 328 (Bankr.
E.D. Va. 1980) (“What constitutes a reasonable fee . . . will vary from case to
case depending upon the complexity of the issues presented.”).

55. See, e.g., Vining v. Ward (In re Ward), 894 ¥.2d 771, 777 (5th Cir. 1990)
(holding that court may reevaluate fees where benefit to the estate is uncer-
tain); In re Reed, 890 F.2d 104, 105 (8th Cir. 1989) (holding that chapter 11
attorneys’ services must benefit estate to be recoverable); In re Global Int’l Air-
ways Corp., 82 B.R. 520, 522 (Bankr. W.D. Mo. 1988) (denying compensation for
debtor’s general counsel for services performed contrary to the estate’s inter-
ests); In re Zweig, 35 B.R. 37, 38 (Bankr. N.D. Ga. 1983) (allowing compensation
only for those services which benefit the estate and not for those benefitting the
debtor only in his individual capacity); In re Jet Executive Int’l, 3¢ B.R. 339,
341 (Bankr. S.D. Fla. 1983) (“Applicable law indicates that, in particular where
the results obtained are not significant, the fees awarded should be at the low
end of the acceptable spectrum.”); In re J.V. Knitting Serv. Inc., 22 B.R. 543,
544 (Bankr. S.D. Fla. 1982) (“A debtor’s attorney is accorded an administrative
priority for compensation upon the premise that his services, to some extent at
least, have benefited the administration of the estate.”); In re Tamarack Trail
Co., 25 B.R. 259, 260 (Bankr. S.D. Ohio 1982) (disallowing a portion of the re-
quested attorney fees on the grounds that the services rendered were of reduced
benefit to the estate because creditors ultimately rejected attorneys’ proposed
plan); In re Aldersgate Found., Inc.,, 10 B.R. 910, 917 (Bankr. M.D. Fla. 1981)
(“Unlike court appointed officers, the attorney for the Debtor is only entitled to
compensation to the extent the services rendered present a benefit to the es-
tate.”). But see In re Casco Bay Lines, Inc., 25 B.R. 747 (Bankr. 1st Cir. 1982)
(holding that the bankruptey court erred in disallowing fees under narrow and
restrictive application of the “benefit to the estate” factor in determining rea-
sonableness); Kressel v. Kotts (In re Schaffer), 34 B.R. 388, 392 (D. Minn. 1983)
(holding that, even when the debtor’s attorney abandons the case, pre-petition
services actually performed and resulting in value to the debtor entitle the at-
torney to reasonable compensation); In re Lloyd, Carr & Co., 2 B.R. 714, 716 (D.
Mass. 1979) (“There is a need to provide realistic compensation as an incentive
to the best of the bar to serve the bankruptcy court.”); In re Airlift Int’l, Inc,, 24
B.R. 128, 130-131 (Bankr. S.D. Fla. 1982) (reducing compensation because
firm’s work product contained errors and deemed inferior in quality); see also 2
CoOLLIER, supra note 53, q 330, at 350-360.

56. Neville v. Eufaula Bank & Trust Co. (In re Golf Corp.), 639 F.2d 1197,
1201 (5th Cir. 1981) (noting that Bankruptcy Code requires judges to determine
appropriate fees in light of the “cost of comparative services” in non-bankruptey
fields); In re Warrior Drilling & Eng’g Co., 9 B.R. 841, 850 (Bankr. N.D. Ala.)
(“Consideration must be made to awards in cases in other fields, with similar
complexity, size and benefits.”) modified by 18 B.R. 684 (N.D. Ala. 1981); In re
Perros, 14 B.R. 515, 518 (Bankr. E.D.N.Y. 1981), (“{Tlhe court must also ex-
amine the cost of comparable services in nonbankruptcy cases.”); In re City
Planners & Developers, Inc., 5 B.R. 217, 219 (Bankr. D.P.R. 1980) (“{Tlhe stat-
ute prohibits us from considering similar bankruptcy work, so we must consider
similar work in non-bankruptey fields.”); Brooks v. Nachman (In re McLean), 6
B.R. 327, 328 (Bankr. E.D. Va. 1980) (“With the advent of the Bankruptcy Code
came the abolition of the economy principle and a time-honored yet curious no-
tion that attorneys practicing in bankruptcy should be paid less that those prac-
ticing in other forums.”); see 2 COLLIER, supra note 53, 330, at 361-66.

A subsidiary issue that often arises is whether the non-local attorneys
should receive the appropriate rate for comparable local services or regional
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A number of courts have gone so far as to evaluate the rea-
sonableness of attorney compensation under the Bankruptcy
Code by applying the twelve factors enumerated in Johnson v.
Georgia Highway Express, Inc.,57 a decision addressing the
awarding of reasonable attorneys’ fees to prevailing plaintiffs
under the Civil Rights Act of 1964. These twelve factors are as
follows:
the time and labor required;
the novelty and difficulty of the questions presented;
the skill requisite to perform the legal service properly;
the preclusion of other employment by the attorney
due to the acceptance of the case;
the customary fee for similar work in the community;
whether the fee is fixed or contingent;
time pressures imposed by the client or the circum-
stances;

8. the amount involved and results obtained as a result of
the attorney’s services;
9. the attorney’s experience, reputation and ability;
10. the “undesirability” of the case;
11. the nature and length of the professional relationship
with the client; and
12. awards in similar cases.58

Ll e

_owm

The Fifth Circuit Court of Appeals expressly made the factors
set forth in Johnson applicable to bankruptcy cases under the
former Bankruptcy Act of 1898 in In re First Colonial Corp. of

rates from the non-local attorney’s usual practice area. For cases adopting the
local yardstick for rates, see, for example, In re Wendy’s of Mont., Inc., 111 B.R.
314, 317 (Bankr. D. Mont. 1990); In re Gulf Consol. Serv., Inc., 91 B.R. 414, 420
(Bankr. S.D. Tex. 1988); In re Seneca Oil Co., 65 B.R. 902, 911 (Bankr. W.D.
Okla. 1986); Unsecured Creditors’ Comm. of Pacific Express, Inc. v. Pioneer
Commercial Funding Corp. (In re Pacific Express, Inc.), 56 B.R. 859, 864
(Bankr. E.D. Cal. 1985); In re Global Int’l Airways Corporation, 38 B.R. 440,
443 (Bankr. W.D. Mo. 1984); In re Sutherland, 14 B.R. 55, 58 (Bankr. D. Vt.
1981).

For cases applying the regional rate, see, for example, In re Washington
Mfg., 101 B.R. 944, 952 (Bankr. M.D. Tenn. 1989); In re Temple Retirement
Community, Inc., 97 B.R. 333, 343 (Bankr. W.D. Tex. 1989); In re Yankton Col-
lege, 101 B.R. 151, 160 (Bankr. D.S.D. 1989); In re Public Serv. Co., 86 B.R. 7,
10-11 (Bankr. D.N.H. 1988); In re Frontier Airlines, Inc.,, 74 B.R. 973, 977
(Bankr. D. Colo. 1987); In re Baldwin United Corp., 36 B.R. 401, 402 (Bankr.
S.D. Ohio 1984); In re Wilson Foods Corp., 36 B.R. 317, 321 (Bankr. W.D. Okla.
1984).

57. 488 F.2d 714 (5th Cir. 1974).
58. Id. at 717-19.
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America.5® As the Fifth Circuit explained, although JoAnson in-
volved an award of attorneys’ fees under Title VII, the twelve
Johnson factors applied to bankruptcy cases because “the guide-
lines we established there are equally useful whenever the
award of reasonable attorneys’ fees is authorized by statute.”s0
Other courts have subsequently embraced the Johnson test
under the Bankruptcy Code.61

In addition to overturning the public interest consideration
rule, Congress, in the Bankruptcy Code, also eliminated caps on
total attorney compensation,52 and heretofore, allowed the mar-
ket to dictate appropriate attorney compensation. Finally, as
noted above, the Bankruptcy Code included a provision for in-
terim attorney compensation so that attorneys would not have
to await the case’s conclusion to be compensated. Under the
Bankruptey Code, an attorney may now apply for interim com-
pensation every 120 days during the case.83

59. 544 F.2d 1291 (5th Cir. 1977).

60. Id. at 1299; see 2 COLLIER, supra note 53, J 330, at 334-35.

61. See e.g., Grant v. George Schumann Tire & Battery Co., 908 F.2d 874,
879 (11th Cir. 1990); Neville v. Eufaula Bank & Trust Co. (In re U.S. Golf
Corp.), 639 F.2d 1197, 1205 (5th Cir. 1981); Rose Pass Mines, Inc. v. Howard,
615 F.2d 1088, 1091 (5th Cir. 1980); In re Lloyd, Carr & Co., 2 B.R. 714, 717, n.1
(D. Mass. 1979); In re Malewiski, 142 B.R. 353, 355 (Bankr. D. Neb. 1992); In re
Santoro Excavating, Inc., 56 B.R. 546, 550 (Bankr. S.D.N.Y. 1986); In re Pacific
Express, Inc., 56 B.R. 859, 862 (Bankr. E.D. Ca. 1985); In re Lloyd A. Smith, 48
B.R. 375, 378 (Bankr. C.D. Ill. 1984); In re Jones, 13 B.R. 192, 194 (Bankr. E.D.
Va. 1981); In re James Calvin Belk Const. Co., 11 B.R. 56, 58 (Bankr. N.D. Miss.
1981); In re Warrior Drilling & Eng’g Co., 9 B.R. 841, 848 (Bankr. N.D. Ala.
1981), modified by 18 B.R. 684 (N.D. Ala. 1981); In re Garland Corp., 8 B.R. 826,
831 (Bankr, D. Mass. 1981). But see In re Casco Bay Lines, Inc., 25 B.R. 747,
754 (1st Cir. 1982) (criticizing Johnson approach); In re Four Star Terminals,
Inc., 42 B.R. 419, 430 (Bankr. Alaska 1984)(same).

62. See 11 U.S.C. § 330(a) (1988) (providing that attorneys’ fees must be
“reasonable”); 124 Cong. Rec. 32,394-95 (1978) (stating that policy of § 330 is to
compensate bankruptcy attorneys at the same rates as attorneys performing
non-bankruptey services); see also Boddy v. United States (In re Boddy), 950
F.2d 334, 337 (6th Cir. 1991) (holding that a fixed maximum rate for attorneys
is inconsistent with Bankruptey Code); Neville v. Eufaula Bank & Trust Co. (In
re U.S. Golf Corp.), 639 F.2d 1197, 1205-06 (5th Cir. 1981) (holding that district
court policy limiting attorney fees overrides the Johnson factors and is there-
fore inconsistent with the proper procedure for assessing fees); In re Costello,
150 B.R. 675, 678 (Bankr. E.D. Ky. 1992) (“{Glenerally the lodestar formula
should be applied in awarding fees. . . .”); In re Malewicki, 142 B.R. 353, 356-57
(Bankr. D. Neb. 1992) (“[Blankruptcy courts are no longer bound by pre-Bank-
ruptcy Code notions of frugality and economy in fixing fees.”).

63. See 11U.S.C. § 331 (1988); Bankr. R. 2016(a) (governing procedures on
compensation for services rendered and reimbursement of expenses).
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B. RETAINER AGREEMENTS

Prior to commencing a business reorganization under the
Bankruptcy Code, the debtor’s attorneys®4 often obtain retainer
agreements and fees to compensate and reimburse them
throughout the case. Most simply, a retainer agreement is an
agreement to actually or potentially perform legal services for a
client. As one bankruptcy court has noted, “[gliven the prolifera-
tion of bankruptcy filings and the increased complexity of the
newer Chapter 11 filings . . . it is neither surprising nor unrea-
sonable that such retainers would be required before counsel
would undertake the arduous task of guiding a debtor through a
complicated reorganization laden with risk.”65

Generally, two broad categories of retainer agreements ex-
ist: the classic retainer and the special retainer.6¢ In a classic
(or general) retainer agreement, the client agrees to pay a fixed
sum in exchange for the attorney’s promised availability to per-
form legal services that may arise during a specific period of
time.87 A classic retainer functions both as a payment “to bind
the attorney from representing another” and as a payment “for
accepting the case.”®8 Because the consideration for a classic re-
tainer is paid in exchange for availability, it is a charge separate
from the fees incurred for services actually performed.f® “[Aln
essential characteristic of the classic retainer is that it is earned

64. At least one bankruptcy court has stated that a “substantial argument”
exists that under “appropriate circumstances” professionals employed by a stat-
utory creditors’ committee may also obtain a retainer from the debtor’s estate.
In re 1606 New Hampshire Ave. Assoc., 96 B.R. 406, 406 (Bankr. D. D.C. 1989).

65. Inre Chapel Gate Apartments, Ltd., 64 B.R. 569, 572 (Bankr. N.D. Tex.
1986). Under the Bankruptcy Code, a debtor’s attorney must disclose the terms
of any prepetition retainer agreement to the court even though no further com-
pensation will be sought from the estate. 11 U.S.C. § 329(a) (1988); see In re
Arlan’s Dep’t Stores, Inc.,, 615 F.2d 925, 936 (2d Cir. 1979). Additionally,
notwithstanding any prepetition receipt of funds pursuant to a retainer agree-
ment, an attorney may have to file a fee application with the court detailing the
use of such funds. See In re Burnside Steel Foundry Co., 19 C.B.C.2d 761 (N.D.
111, 1988).

66. Inre GOCO Realty Fund I, 151 B.R. 241, 250-51 n.11 (Bankr. N.D. Cal.
1993).

67. Baranowskiv. State Bar, 5§93 P.2d 613, 618 n.4 (Cal. 1979); Jacobson v.
Sassower, 452 N.Y.S.2d 981, 983-84 (N.Y. Civ. Ct. 1982), affd, 474 N.Y.S.2d
167 (N.Y. App. Term 1983), aff'd, 483 N.Y.S.2d 711 (N.Y. App. Div.), affd, 489
N.E.2d 1283 (1985) (“[Playment of a preliminary fee may be made solely to re-
ceive whatever professional services a client may request during a fixed period.
This is called a ‘true, or ‘general retainer’ . . .”).

68. In re McDonald Bros. Constr., Inc., 114 B.R. 989. 998-99 (Bankr. N.D.
I11. 1990); Jacobs v. Holston, 434 N.E.2d 738, 741 (Oh. Ct. App. 1980).

69. Brickman & Klein, supra note 9, at 1066-67.
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entirely by the attorney upon payment, with the client retaining
no interest in the funds.””® Thus, although the Bankruptcy
Code requires an attorney to disclose the receipt of a classic re-
tainer payment pursuant to section 329,7* she is not subject to
the more demanding notice and hearing requirements of section
330.72

Not surprisingly, parties frequently use classic retainers in
bankruptcy because of their “earned-upon-receipt’ quality.”3
This use of the classic retainer agreement to assure postpetition
availability is sometimes legitimate. More often, however, attor-
neys use it to evade the bankruptcy court’s scrutiny by denomi-
nating a special retainer advance fee as a classic retainer,7#

Using these retainers in this manner presents several
problems. Foremost, cognizant of this practice, many courts re-
ject attempts to disguise advance fees as classic retainers.”®
Moreover, commentators have argued that the use of classic re-
tainers in the bankruptcy context is inappropriate because it in-
duces attorneys to exaggerate “the value of their availability.”76
Finally, as detailed below, these retainers may be subject to at-

70. McDonald Bros., 114 B.R. at 999; In re C & P Auto Transp., Inc., 94
B.R. 682, 687 (Bankr. E.D. Cal. 1988).

71. Indeed, the court can order an attorney to repay a classic retainer
agreement if it exceeds reasonable value. 11 U.S.C. § 329 (1988).

72. 11 U.S.C. § 330(a) states:

After notice to any parties in interest and to the United States
trustee and a hearing, and subject to sections 326, 328, and 329 of this
title, the court may award to a trustee, to an examiner, to a profes-
sional person employed under section 327 or 1103 of this title, or to the
debtor’s attorney—

(1) reasonable compensation for actual, necessary services rendered by
such trustee, examiner, professional person, or attorney, as the case
may be, and by any paraprofessional persons employed by such
trustee, professional person, or attorney, as the case may be, based on
the nature, the extent, and the value of such services, the time spent
on such services, and the cost of comparable services other than in a
case under this title; and
(2) reimbursement for actual, necessary expenses.
11 U.S.C. § 330(a) (1988).

78. Brickman & Klein, supra note 9, at 1074.

74. See, e.g., In re NBI, Inc., 129 B.R. 212, 223 n.11 (Bankr. D. Colo. 1991).

75. Id.

76. Brickman & Klein, supra note 9, at 1075. As one bankruptcy court has

noted in this regard:

A true earned upon receipt retainer is one paid to a lawyer for which
the only consideration exchanged is the promise to represent the client
and no other party in the particular matter. The consideration cannot
include logically the provision of future services if the retainer is truly
earned upon receipt. I find there is little or no value in a professional’s
mere promise to represent a debtor in possession and no other party in
a bankruptcy case. The value of such a promise is negligible, absent
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tack in bankruptcy. Under section 548, a trustee can avoid any
transfer of a debtor’s interest for which the debtor receives “less
than a reasonably equivalent value” in return.”’? Because “an
unperformed promise to furnish support to [a] debtor” at least
arguably does not constitute “value” under section 548,78 the va-
lidity of all prepetition classic retainers remains open to
question.

A special retainer, by contrast, is an agreement in which an
attorney promises to perform specific legal services. Two gen-
eral types of special retainers exist: a security retainer and an
advance fee retainer. In a security retainer, the attorney holds
the retainer “to secure payment of fees for future services.”?®
The funds do not constitute a present payment for future serv-
ices, but rather “remain the property of the debtor until the at-
torney ‘applies’ it to charges for services actually rendered.”80
Accordingly, the attorney must return any unearned portion of
the retainer.81 “[Blecause the debtor continues to hold an inter-
est in security retainers, . . . [they] . . . can only be used by
debtor’s counsel upon compliance with the entire fee application
process, including court approval.”82

Notably, the term “security retainer” is something of a mis-
nomer. For a security retainer to exist there must be some se-

extraordinary circumstances. The true value provided by the profes-
sional is the provision of actual, necessary and effective services.
In re Hathaway Ranch Partnership, 116 B.R. 208, 216 (Bankr. C.D. Cal. 1990)
(citation omitted).

77. 11 US.C. § 548 (1988), amended by 11 U.S.C. § 548(d)(2)(Supp. II
1990).

78. 11 U.S.C. § 548(d)(2)(A) (1988); see In re Investment Bankers, Inc., 4
F.3d 1556, 1565 (Bankr. 10th Cir. 1993) (holding that payment of $25,000 re-
tainer made to an attorney one week before bankruptcy was a fraudulent trans-
fer under §§ 548 and 329); Bailey v. Metzger, Shadyac & Schwartz (In re
Butcher), 72 B.R. 447, 450 (Bankr. E.D. Tenn. 1987) (finding that attorney’s
“agreement to perform future legal services on behalf of [the debtor] . . . is
outside the scope of ‘value’ as defined in § 548”); see also, FDIC v. Cafritz, 762 F.
Supp. 1503, 1507 (D. D.C. 1991); In re Daddy’s Money of Clearwater, Inc., 155
B.R. 788, 792 (Bankr. M.D. Fla. 1993); In re Hathaway Ranch Partnership, 116
B.R. 208, 219 (Bankr. C.D. Cal. 1990); In re Day Telecommunications, 70 B.R.
904, 911 (Bankr. E.D.N.C. 1987).

79. In re McDonald Bros. Constr., Inc., 114 B.R. 989, 998-99 (Bankr. N.D.
1. 1990).

80. Id.

81. Id.

82. Id. at 1000; see In re Burnside Steel Foundary, 90 B.R. 942, 945 n.1
(Bankr. N.D. I11. 1988) (“[1f the retainer is of the security type . . . ownership of
the retainer remains in the debtor even after the petition is filed . . . [and] the
right to keep the retainer ultimately turns on the filing and approval of a fee
application under § 330 of the Code.”).
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curity for payment of the lawyer’s fee. In actuality, however,
usually the collateral secures nothing: the security retainer
does not secure the payment of compensation.82 Thus, the se-
curity retainer does not create a secondary obligation to which
the attorney can look for satisfaction.84¢ Rather, in most cases, it
serves as an advance fee payment which secures nothing. It is
not security for payment; it is payment.85

In an advance fee retainer arrangement, the client pays the
attorney in advance for contemplated legal services and the at-
torney depletes the prepayment as she renders services.8¢ If the
attorney completes the matter before earning the entire advance
fee, the attorney must refund the balance to the client.87 Ad-
vance fee retainers differ from security retainers in that “owner-
ship of the retainer is intended to pass to the attorney at the
time of the payment, in exchange for the commitment to provide
the legal services.”@8

Significantly, the enforceability of advance payment retain-
ers is currently unsettled. Some critics contend that state-en-
forced ethical canons prevent an attorney from accepting an
advance payment of fees, maintaining that any payment by a
client for legal services should be regarded as the client’s funds
until the attorney actually performs the services.8?

II. A SECURED PARTY'S CHALLENGES TO
ATTORNEYS’ FEES

A secured party can offer two separate challenges to the
payment of attorneys’ fees in bankruptcy: a direct challenge or

83. Brickman & Klein, supre note 9, at 1047.

84. As Brickman and Klein posit, one could devise a security retainer that
would apply in the bankruptey context. Id. at 1071 n.172.

85. Id. at 1071-72.

86. See, e.g., In re Fulton, 80 B.R. 1009, 1010 (Bankr. D. Neb. 1988) (noting
that debtor paid attorney flat fee of $2,000 for all work to be performed in Chap-
ter 12 case); In re Chapel Gate Apartments, Ltd., 64 B.R. 569, 579 (Bankr, N.D.
Tex. 1986) (setting forth a retainer agreement which stated that the retainer is
“fully earned and nonrefundable upon its payment and receipt” and that the
client “will be entitled to services to be provided by this firm at the hourly rates
specified . . . up to the full amount of the retainer”).

87. MopbEeL RuLEs oF ProressioNaL Conpuct Rule 1.5 cmt (1983).

88. In re McDonald Bros. Constr., Inc., 114 B.R. 989, 999-1000 (Bankr.
N.D. 1Il. 1990).

89. See Lester Brickman, The Advance Fee Payment Dilemma: Should
Payments Be Deposited to the Client Trust Account or to the General Office Ac-
count?, 10 Carnozo L. Rev. 647 (1989) (arguing that advance payment retain-
ers are unethical). Buf see N.Y. State Bar Ass’n. Comm. on Professional Ethics,
Op. 570 (1985) (approving advance fee retainers).
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an indirect challenge. In making a direct challenge to the pay-
ment of such fees, the secured party claims that the recipient of
fees paid from the proceeds of secured collateral thereby con-
verts the secured party’s collateral. In an indirect challenge, the
secured party argues that payment to the recipient meets the
requirements of a voidable preference under section 547(b) or a
fraudulent transfer under section 548 of the Bankruptcy Code.

A. CONVERSION OF SECURED PARTY’S COLLATERAL

It is axiomatic that a debtor retains the power to sell or
otherwise dispose of collateral,®° thereby transferring her inter-
est in the property, despite provisions in the security agreement
that purport to limit her ability to convey collateral.®* The
debtor’s disposition of the collateral, however, does not termi-
nate the security interest, because a security interest generally
continues in collateral notwithstanding the sale or other disposi-
tion of such collateral.®2 Thus, although a debtor can transfer
secured collateral, the property remains subject to the security
interest and continues to be collateral for the debt owed the se-
cured party.93

Additionally, to the extent a secured party has a security
interest in collateral, this entitlement continues in whatever the
debtor receives when she sells or otherwise disposes of the col-
lateral.94 A secured party’s rights in collateral extend to the

90. Collateral is defined as “property subject to a security interest....”
U.C.C. § 9-105(1)(c).

91. “The debtor’s rights in collateral may be . . . transferred . . . notwith-
standing a provision in the security agreement prohibiting any transfer or mak-
ing the transfer constitute a default.” U.C.C. § 9-311.

92. U.C.C. § 9-306(2).

93. See, e.g., Harley-Davidson Motor Corp. v. Bank of New England, 897
F.2d 611, 617 (1st Cir. 1990); Northern Commercial Co. v. Cobb, 778 P.2d 205,
207 (Alaska 1989); American Heritage Bank & Trust Co. v. O.&.E., Inc., 576
P.2d 566, 568 (Colo. App. 1978); Riney v. Weiss & Neuman Shoe Co., 577
N.E.2d 505, 508 (I1l. App. Ct. 1991); Decatur Prod. Credit Ass’n v. Murphy, 456
N.E.2d 267, 274 (111. App. Ct. 1983); Larsen v. Warrington, 348 N.W.2d 637, 640
(Towa Ct. App. 1984); Farmers State Bank of Delevan v. Easton Farmers Eleva-
tor, 457 N.W.2d 763, 766 (Minn. Ct. App. 1990); Swift County Bank v. United
Farm Elevators, 366 N.W.2d 606, 608 (Minn. Ct. App. 1985); Sturdevant v.
First Sec. Bank, 606 P.2d 525, 528 (Mont. 1980); Whirlpool Corp. v. Dailey
Const., Inc., 429 S.E.2d 748, 750 (N.C. Ct. App. 1993); Bank of Virginia-Central
v. Taurus Const. Co., 226 S.E.2d 685, 688 (N. C. Ct. App. 1976); Chrysler Credit
Corp. v. Ferguson Pontiac-GMC, 853 P.2d 1282, 1283-84 (Okla. Ct. App. 1993);
Production Credit Ass'n v. Nowatzski, 280 N.W.2d 118, 121 (Wis. 1979); First
Nat'l Bank v. First Interstate Bank, 774 P.2d 645, 650 (Wyo. 1989); Frantz v.
First Nat’l Bank & Trust Co., 687 P.2d 1159, 1161 (Wyo. 1984).

94. U.C.C. § 9-306(2).
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proceeds received upon the disposition of the collateral. Thus, if
a secured party has a security interest in the debtor’s “existing
and after-acquired inventory”®> and the debtor sells the inven-
tory, the secured party retains a security interest in the sale pro-
ceeds. Furthermore, section 9-306(3) provides for the automatic
perfection of the security interest in proceeds.?¢ Under section
9-306(3), a security interest in proceeds is “continuously per-
fected . . . if the security interest in the original collateral was
perfected.”®” This protects a secured party’s interest from other
intervening creditors.

On a practical level, continuing the security interest in the
proceeds of secured collateral makes sense. Proceeds are merely
an economic substitute for the original secured collateral. This
system works to assure and preserve the certainty of the secured
party’s investment. What happens, however, if the debtor de-
faults on her obligations under the security agreement?98

Suppose, for example, that the debtor fails to make her debt
payments when they come due for four consecutive months, and
an event of default occurs under the security agreement. In
such an instance, the secured party may take possession of the
collateral.?® This right of repossession is enforceable not only
against the debtor, but also against a buyer or other subsequent
transferee of the property either by peaceable self-help©® or ju-

95, “[A] security agreement may provide that any or all obligations covered
by the security agreement are to be secured by after-acquired collateral.”
U.C.C. § 9-204(1).

96. U.C.C. § 9-306(3).

97. Id.

98. The Uniform Commercial Code does not define “default.” Rather, a “de-
fault” is “whatever the security agreement says it is.” 2 GRANT GILMORE, SECUR-
1TY INTERESTS IN PERSONAL PROPERTY § 43.3, at 1193 (1965); see also Harley-
Davidson Motor Corp. v. Bank of New England, 897 F.2d 611, 617 (1st Cir.
1990); Brown v. Weeres Indus., Inc., 375 N.W.24d 64, 67 (Minn. Ct. App. 1985);
First Nat'l Bank v. Beug, 400 N.W.2d 893, 897 (S.D. 1987) (holding that parties’
contract defines default); Production Credit Ass’n of Madison v. Nowatski, 280
N.W.2d 118, 122 (Wisc. 1979).

99. U.C.C. § 9-503.

100. “Intaking possession a secured party may proceed without judicial pro-
cess if this can be done without breach of the peace . ...” U.C.C. § 9-503; see,
e.g., Williams v. Ford Motor Credit Co., 674 F.2d 717, 719 (8th Cir. 1982);
Thompson v. Ford Motor Credit Co., 550 F.2d 256, 258 (5th Cir. 1977); Coleman
v. Block, 562 F. Supp. 1353, 1363 (D.N.D. 1983); Pleasant v. Warrick, 590 So. 2d
214, 216 (Ala. 1991); Jackson v. GMAC, 549 So. 2d 38, 39 (Ala. 1989); Get It
Kwik of Am., Inc. v. First Ala. Bank, 361 So. 2d 568, 573 (Ala. Civ. App. 1978)
(dictum); Ford Motor Credit Co. v. Ditton, 295 So. 2d 408, 411 (Ala. Civ. App.
1974); Streule v. Gulf Fin. Corp., 265 A.2d 298, 305 (D.C. 1970); Interfirst Bank
v. Hanson, 395 N.W.2d 857, 860 .(Iowa 1986); Sturdevant v. First Sec. Bank,
606 P.2d 525, 528 (Mont. 1980); MBank El Paso v. Sanchez, 836 S.W.2d 151,
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dicial action,1°! including both replevin, and claim and deliv-
ery.192 Moreover, a secured party can exercise this right of

152 (Tex. 1992); Phil Phillips Ford, Inc. v. St. Paul Fire & Marine Ins. Co., 465
S.W.2d 933, 939 (Tex. 1971); Salisbury Livestock Co. v. Colorado Central Credit
Union, 793 P.2d 470, 473 (Wyo. 1990).

Under pre-Code law, conditional vendors and chattel mortgagees also had
the right in most cases to effect peaceable self-help repossession, see 2 L. JoNES,
Tae Law oF CHATTEL MORTGAGES AND CONDITIONAL SALES § 705 (6th ed. 1933);
3 JoNES, supra, §§ 1337-1340, and could exercise this right against the debtor’s
transferees. See, e.g., Cook & Sons Equip. v. Killen, 277 F.2d 607, 612 (9th Cir.
1960); Hinds v. Commercial Credit Co., 114 So. 673, 673 (Ala. Ct. App. 1928);
Union Trust Co. v. Advance Loan Co., 483 P.2d 396, 397 (Colo. Ct. App. 1971);
Swain v. Schild, 117 N.E. 933, 935 (Ind. App. 1917); Huettner v. Savings Bank,
219 A.2d 559, 561 (Md. 1966); Hodes v. Mooney, 152 A. 205, 206 (N.J. Sup. Ct.
1930), rev’d on other grounds, 152 A. 206 (N.J.); Kroeger v. Ogsden, 429 P.2d
781, 785 (Okla. 1967); Haworth v. Jackson, 178 P. 926, 928 (Or. 1919); Commer-
cial Credit Corp. v. Harris, 227 S.W.2d 886, 888 (Tex. Civ. App. 1950).

101. U.C.C. § 9-508; see, e.g., Del’s Big Saver Foods, Inc. v. Carpenter Cook,
Inc., 795 F.2d 1344, 1348 (7th Cir. 1986); ITT Terryphone Corp. v. Modems
Plus, 320 S.E.2d 784, 786 (Geo. App. Ct. 1984); Massey-Fergeson Credit Corp.
v. Peterson, 626 P.2d 767, 773 (Idaho 1981); Benshoter v. First Nat’l Bank, 542
P.2d 1042, 1049 (Kan. 1975); Dungan v. Moore, 463 So. 2d 1094, 1098 (Miss.
1985); State v. Hinchey, 374 N.W.2d 14, 19 (Neb. 1985); Honstein Trucking v.
Sandhills Beef, Inc., 308 N.W.2d 331, 335 (Neb. 1981); MBank El Paso v.
Sanchez, 836 S.W.2d 151, 152 (Tex. 1992).

102. See, e.g., Strick Corp. v. Eldo-Craft Boat Co., 479 F. Supp. 720, 726
(W.D. Ark. 1979); Kimmel v. Keefe, 9 Cal. App. 3d 402, 406-07 (Cal. Ct. App.
1970); Midland-Guardian Co. v. Hagin, 370 So. 2d 25, 27-28 (Fla. Dist. Ct. App.
1979); Commercial Credit Equip. Corp. v. Bates, 267 S.E.2d 469, 472 (Ga. Ct.
App. 1980), appeal on remand, 285 S.E.2d 560 (1981); General Motors Accept-
ance Corp. v. Troville, 6 U.C.C. Rep. Serv. (Callaghan) 409, 412-13 (Mass. App.
Ct. 1969); Gorham v. Denha, 258 N.W.2d 196, 199-200 (Mich. Ct. App. 1977);
Garden City Prod. Credit Ass’n v. Lannan, 186 N.W.2d 99, 102 (Neb. 1971);
MGD Graphic Sys. v. New York Press Publishing Co., 383 N.Y.S.2d 606, 608
(N.Y. App. Div. 1976), affd, 368 N.E.2d 835 (N.Y. 1977); Paccar Fin. Corp. v.
Harnett Transfer, Inc., 275 S.E.2d 243, 248-49 (N.C. Ct. App. 1981); Ellard v.
Green Mach. Co., 10 U.C.C. Rep. Serv. (Callaghan) 1243, 1245-46 (Okla. Ct.
App. 1972); Karp Bros. v. West Ward S & L Ass'n, 271 A.2d 493, 496 (Pa. 1970);
0.M. Scott Credit Corp. v. Apex, Inc., 198 A.2d 673, 676 (R.I. 1964); Stephenson
Fin. Co. v. Bruce, 174 S.E.2d 750, 752 (S.C. 1970); Mill-Morris Automotive v.
Baskin, 462 S.W.2d 486, 487 (Tenn. 1971); Montgomery v. Fuquay-Mouser,
Inc., 567 S.W.2d 268, 270 (Tex. Civ. App. 1978).

Pre-Code conditional vendors and chattel mortgagees also had the right to
repossess by action. See, e.g., Forest Inv. Corp. v. Commercial Credit Corp., 122
So. 2d 131, 133 (Ala. 1960); Worthington v. A.G. Rhodes & Son Co., 39 So. 614,
614 (Ala. 1905); Fairbanks, Morse & Co. v. Parker, 269 S.W. 42, 43 (Ark. 1925);
Liver v. Mills, 101 P. 299, 300 (Cal. 1909); Montgomery v. Grattan, 320 P.2d
106, 108 (Cal. Ct. App. 1958); Reavis v. Stockel, 208 P.2d 94, 95 (Colo. 1949);
Stein v. Moskowitz, 103 A.2d 809, 811 (Conn. 1954); General Motors Acceptance
Corp. v. Elder, 163 N.E.2d 721, 725-26 (1ll. App. Ct. 1960); Ohio Sav. Bank &
Trust Co. v. Schneider, 211 N.W. 248, 249 (Towa 1927); National Cash Register
Co. v. Pfeifer, 88 P.2d 1032, 1084 (Kan. 1939); Hoe v. Rex Mfg. Co., 91 N.E. 154,
155 (Mass. 1910); Goodwill Indus. v. Whitsitt, 116 N.W.2d 783, 786 (Mich.
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repossession not only against the debtor’s immediate transferee,
but also against remote transferees of the property.103

1962); Farmer’s Nat'l Bank v. Scheidt, 141 N.W. 103, 104 (Minn. 1913); Cleary
v. Morson, 48 So. 817, 817 (Miss. 1909); General Motors Acceptance Corp. v.
Vanausdall, 249 S.W.2d 1003, 1007 (Mo. Ct. App. 1952); Bennett Bros. Co. v.
Tam, 62 P. 780, 782-83 (Mont. 1900); Sheridan v. Dudden Implement, Inc., 119
N.W.2d 64, 67-68 (Neb. 1962); John W. Snyder, Inc. v. Aker, 236 N.Y.S. 28, 30-
31 (N.Y. Sup. Ct. 1929); Rock Island Plow Co. v. Western Implement Co., 132
N.W. 351, 352 (N.D. 1911); Keller v. Evans, 14 Ohio App. 265, 267 (Ohio Ct.
App. 1920); Rozen v. Mannford State Bank, 58 P.2d 119, 121 (Okla. 1936); Gib-
son Oil Co. v. Hayes Equip. Mfg. Co., 21 P.2d 17, 19-20 (Okla. 1933); Clow Gas-
team Heating Co. v. Hixson, 67 S.W.2d 619, 620-21 (Tex. Civ. App. 1934);
Taylor Bros. Co. v. Duden, 188 P.2d 995, 997 (Utah 1948); MacCallum-Donahoe
Fin. Co. v. Warren, 210 P. 368, 369-70 (Wash. 1922); Auto Sales Co. v. Yost, 113
S.E. 758, 759 (W. Va. 1922); Savage v. Pratt, 74 N.W.2d 635, 637-38 (Wis.
1956).

In a replevin action, a successful plaintiff can ordinarily recover damages
for detention and depreciation if he can prove such losses. See J. CoBBEY, A
PrACTICAL TREATISE ON THE Law OF REPLEVIN § 853 (1890); RESTATEMENT (SEC-
onND) oF TorTs § 922 cmt. b (1976); see, e.g., Garoogian v. Medlock, 592 F.2d 997,
1001-02 (8th Cir. 1979); White Motor Credit Corp. v. Sapp Bros. Truck Plaza,
249 N.W.24d 489, 494 (Neb. 1977). But see Strick Corp. v. Eldo-Craft Boat Co.,
479 F. Supp. 720, 726 (W.D. Ark. 1979); Higgins v. Guerin, 245 P.2d 956, 959
(Ariz. 1952). Guerin highlights a fundamental difficulty with awarding a se-
cured party damages for detention when she replevies collateral from a trans-
feree: to recover, the plaintiff must show that she had a right to use the
property and that she would have used it during the time the defendant de-
tained it. Id. at 958-59. A secured creditor, however, ordinarily repossesses
collateral to dispose of it, not to use it.

103. See, e.g., Swift v. J.I. Case Co., 266 So. 2d 379, 380-81 (Fla. Dist. Ct.
App.), cert. denied, 271 So. 2d 147 (Fla. 1972); Commercial Credit Equip. Corp.
v. Bates, 267 S.E.2d 469, 472 (Ga. Ct. App. 1980), appeal on remand, 285 S.E.2d
560 (1981); General Motors Acceptance Corp. v. Troville, 6 U.C.C. Rep. Serv.
(Callaghan) 409, 412-13 (Mass. App. Ct. 1969); Gorham v. Denha, 258 N.W.2d
196, 199 (Mich. Ct. App. 1977); Exchange Bank v. Jarrett, 588 P.2d 1006, 1008
(Mont. 1979); Garden City Prod. Credit Ass’n v. Lannan, 186 N.W.2d 99, 102-03
(Neb. 1971); National Shawmut Bank v. Jones, 236 A.2d 484, 485-86 (N.H.
1967); Ocean County Nat’l Bank v. Palmer, 457 A.2d 1225, 1228 (Sup. Ct. N.J.
1983); Marine Midland Bank, N.A.V. v. Smith Boys, Inc., 429 N.Y.S.2d 355, 359
(N.Y. Sup. Ct. 1985); Macri v. First Nat'l Bank, 10 U.C.C. Rep. Serv. (Calla-
ghan) 227, 230 (Okla. Ct. App. 1972); Phil Phillips Ford, Inc. v. St. Paul Fire &
Marine Ins. Co., 465 S.W.2d 933, 934 (Tex. 1971) (by implication); Frantz v.
First Natl Bank & Trust Co., 687 P.2d 1159, 1161 (Wyo. 1984).

Under pre-Code law, too, conditional vendors and chattel mortgagees could
pursue their collateral in the hands of remote transferees. See, e.g., Guerin v.
Higgins, 218 P.2d 870, 871 (Ariz. 1950) (by implication); Pugh v. Camp, 210
S.W.2d 120, 121 (Ark. 1948); Bice v. Harold L. Arnold, Inc., 243 P. 468, 470
(Cal. Ct. App. 1925); Dicks v. Colonial Fin. Corp., 85 So. 2d 874, 876 (Fla. 1956);
Huey v. La Grange Motors, 52 S.E.2d 45, 45 (Ga. Ct. App. 1949) (by implica-
tion); Cable Co. v. McElhoe, 108 N.E. 790, 793 (Ind. Ct. App. 1915); Macheak v.
Adamsen, 239 N.W. 574, 575 (Iowa 1931); Associates Discount Corp. v. Bogard,
86 So. 2d 76, 78 (La. 1956); Marsh v. S.M.S. Co., 194 N.E. 97, 99 (Mass. 1935);
Mid-Continent Fin. Corp. v. Grant, 58 So. 2d 1, 5 (Miss.), modified on other
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In some cases, however, a secured party may be reluctant to
assume the risks of liability associated with retaking the collat-
eral from a transferee, or she may discover that the transferee
has already disposed of the collateral and may be unwilling or
unable to trace it to the ultimate transferee. In these circum-
stances, the secured party’s alternative to retaking the original
collateral is to sue the transferee for unlawfully converting it.
Courts have in numerous cases recognized a conversion action
as a means of enforcing an Article 9 secured party’s priority over
a transferee of the collateral.l0¢ The drafters of Article 9 also

grounds, 59 So. 2d 272 (Miss. 1952); Toledo Computing Scale Co. v. Aubuchon,
173 S.W. 85, 86 (Mo. Ct. App. 1915); General Motors Acceptance Corp. v. Bur-
ger, 192 A. 364, 365 (N.J. Sup. Ct. 1937); General Motors Acceptance Corp. v.
Schwartz, 190 A. 625, 626 (N.J. Sup. Ct.), affd per curiam, 194 A. 183 (N.J.
1937); General Motors Acceptance Corp. v. Glammarino, 274 N.Y.S. 2d 618, 620
(N.Y. Civ. Ct. 1966); Friendly Fin. Corp. v. Quinn, 61 S.E.2d 192, 194 (N.C.
1950); General Fin. Corp. v. Jackson, 296 P.2d 141, 145-46 (Okla. 1956); Vicars
v. Atlantic Discount Co., 140 S.E.2d 667, 672 (Va. 1965); Cash Loan Co. v.
Boser, 149 N.W.2d 605, 609 (Wis. 1967).

104. See, e.g., United States v. Tugwell, 779 F.2d 5, 7 (4th Cir. 1985); Taylor
Rental Corp. v. S.F. Case Co., 749 F.2d 1526, 1529 (11th Cir. 1985); United
States v. McClesky Mills, Inc., 409 F.2d 1216, 1219 (5th Cir. 1969); United
States v. Gleaners & Farmers Coop. Elevator Co., 481 F.2d 104, 105 (7th Cir.
1973); United States v. McCleskey Mills, Inc., 409 F.2d 1216, 1217 (5th Cir.
1969); United States v. Fullpail Cattle Sales, 640 F. Supp. 976, 980 (E.D. Wis.
1986); United States v. Smith, 22 U.C.C. Rep. Serv. (Callaghan) 502, 509-10
(N.D. Miss. 1977); United States v. Squires, 378 F. Supp. 798, 800 (S.D. Iowa
1974); United States v. Busing, 7 U.C.C. Rep. Serv. (Callaghan) 1120, 1124
(E.D. I11. 1970); Get It Kwik of Am., Inc. v. First Ala. Bank, 361 So. 2d 568, 573-
74 (Ala. Civ. App. 1978); Empire Fire & Marine Ins. Co. v. First Nat'l Bank, 546
P.2d 1166, 1168 (Ariz. Ct. App. 1976); People’s Bank v. Pioneer Food Indus., 486
8. W.2d 24 (Ark. 1972); Central Cal. Equip. Co. v. Dolk Tractor Co., 144 Cal.
Rptr. 367, 368-69 (Cal. Ct. App. 1978); Doenges-Glass, Inc. v. General Motors
Acceptance Corp., 472 P.2d 761, 763 (Colo. Ct. App. 1970), aff'd on other
grounds, 488 P.2d 879 (Colo. 1971); Pascack Valley Bank & Trust Co. v. Ritar
Ford, Inc., 276 A.2d 800, 806 (Conn. Cir. Ct. 1970); Charles S. Martin Distrib.
Co. v. Indon Indus., 213 S.E.2d 900, 902-903 (Ga. Ct. App. 1975); Clark Jewel-
ers v. Satterthwaite, 662 P.2d 1301, 1304 (Kan. Ct. App. 1983); North Cent.
Kan. Prod. Credit Ass'n v. Boese, 577 P.2d 824, 825, 827 (Kan. Ct. App. 1978);
Ranier v. Gilford, 688 S.W.2d 753, 754 (Ky. Ct. App. 1985); Still Assocs. v. Mur-
phy, 267 N.E.2d 217, 219 (Mass. 1971); National Bank v. Frydlewicz, 241
N.W.2d 471, 473-74 (Mich. Ct. App. 1976); Wabasso State Bank v. Caldwell
Packing Co., 251 N.W.2d 321, 322 (Minn. 1976); Farmers State Bank v. Edison
Non-Stock Coop. Ass’n, 212 N.W.2d 625, 626 (Neb. 1973); Chemical Bank v.
Miller Yacht Sales, 413 A.2d 619, 623-25 (N.J: Super. Ct. App. Div. 1980); Lake
Ontario Production Credit Ass’n of Rochester v. Partnership of Grove, 138
A.D.2d 930, 930 (N.Y. App. Div. 1988); Jefferson Credit Corp. v. Mid Island
Auto Co., 5 U.C.C. Rep. Serv. (Callaghan) 423, 424 (N.Y. App. Div. 1968); Secur-
ity State Bank v. Dooley, 604 P.2d 153, 155-56 (Okla. Ct. App. 1979); Commu-
nity Bank v. Jones, 566 P.2d 470, 487 (Or. 1977); Nat'l Bank v. Daniels, 322
S.E.2d 689, 691 (S.C. Ct. App. 1984); Trans-Nebraska Corp. v. Cummings, Inc.,
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recognized this alternative:
[Wlhen a debtor makes an unauthorized disposition of collateral, the
security interest, under prior law and under this Article, continues in
the original collateral in the hands of the . . . transferee. That is to say,
since the transferee takes subject to the security interest, the secured
party may repossess the collateral from him or in an appropriate case
maintain an action for conversion.195

In the instant case, imagine a situation in which a debtor
pays her attorney an advance fee or security retainer for an an-
ticipated bankruptcy proceeding. Generally, whenever the
debtor pays money (or anything else) to the attorney in this situ-
ation, she derives the payment from collateral, either because
the payment includes property that a security agreement de-
scribes as collateral, or because the payment constitutes pro-
ceeds in which a security interest continues by force of sections
9-306(1) and (2).1°6 The payment often is second-generation
proceeds, such as money paid on an account or chattel paper
that was originally the proceeds of secured inventory. Typically,
the money will have traveled through the debtor’s bank deposit
account, which is itself proceeds, so that the ultimate payment
becomes an even more remote relative of the original collat-
eral. 197 In any event, the payment is collateral if the secured
party can link the payment—immediately or remotely—to prop-
erty in which the secured party has or had an interest.

To link the payment to collateral, the secured party must
employ appropriate tracing principles. If the debtor keeps pro-
ceeds in a non-commingled account, the process is relatively
simple: the secured party has a security interest in the entire
account. When the debtor commingles proceeds with non-pro-
ceeds, courts employ a fictional tracing method known as the
lowest intermediate balance rule,'98 derived from the Restate-

595 8.W.2d 922, 924 (Tex. Civ. App. 1980); Production Credit Ass’n v. Nowatz-
ski, 280 N.W.2d 118, 122-23 (Wis. 1979); Farm Credit Bank of St. Paulv.F & A
Dairy, 477 N.W.2d 357, 361 (Wisc. Ct. App. 1991).

105. U.C.C. § 9-306, cmt. 3 (emphasis added).

106. U.C.C. §§ 9-306(1),(2).

107. The bank account is proceeds of the money paid on receivables, and the
money paid on the debtor’s drafts is proceeds of the bank account, which truly is
a right to payment from the bank.

108. See, e.g., In re Chicago Lutheran Hosp. Ass’n, 89 B.R. 719, 734 (Bankr.
N.D. 1Il. 1988); In re Charter First Mortgage, Inc., 56 B.R. 838, 848 (Bankr. D.
Oregon 1985); Ex parte Alabama Mobile Homes, Inc., 468 So. 2d 156, 160 (Ala.
1985); Central Prod. Credit Ass’n v. Hans, 545 N.E.2d 1063, 1073 (Ill. App. Ct.
1989); C.0. Funk & Sons, Inc. v. Sullivan Equip., Inc., 431 N.E.2d 370, 373 (111
1982); C & H Farm Serv. Co. v. Farmers Sav. Bank, 449 N.W.2d 866, 877 (Towa
1989); Coachman Indust., Inc. v. Security Trust & Sav. Bank, 329 N.W.2d 648,
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