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The distinction between questions of law and questions of fact is both
subtle and complex, Iand this distinction takes on added significance in trials
involving constitutional claims. 2 In these settings, the distinction raises
difficult issues concerning the allocation of power between citizens and their
government. First amendment litigation has provoked an unusual amount of
discussion about the propriety of the Supreme Court's treatment of issues as
ones of law or fact. The Court has insisted that it must have total freedom to
determine if an issue is one of law or fact, even if it thereby overrules ajury's
factual findings. While the Court has frequently asserted this freedom,
before 1983 it had always done so in cases where juries had ruled against
freedom of expression.3

I See infra notes 22-42 and accompanying text; see also 4 K. DAVIS, ADMINIS-
TRATIVE LAW §§ 30.01-.04 (1958) (discussing the two ways in which courts grapple
with the distinction; the "analytical approach" places a question into the ontological
category of "law" or "fact," while the "practical approach" weighs the competing
policy considerations of the alternate classifications); Weiner, The Civil Jury Trial
and the Law-Fact Distinction, 54 CALIF. L. REV. 1867 (1966) (arguing for a policy
analysis to allocate issues to the judge or jury).

2 The labeling of a question as one of law rather than fact will have dispositive
influence when an appeals court determines whether or not the issue is reviewable.
When the issue involves constitutional rights, such dispositive labeling can have
ramifications far beyond the specific decision. In certain cases, the Supreme Court
has held that it "cannot 'avoid making an independent constitutional judgment on the
facts of the case.' " Connick v. Myers, 461 U.S. 138, 150 n. 10 (1983) (citing Jacobel-
lis v. Ohio, 378 U.S. 184, 190 (1964) (Brennan, J.)). Such de novo review of the facts
of a case often sparks controversy within the Court. As Justice Miller once noted. "I
have been surprised to find how readily [the] judges come to an agreement upon
questions of law, and how often they disagree in regard to questions of fact ......
J. FRANK, LAW AND THE MODERN MIND 106 (1936) (quoting Miller, J.).

3 See infra notes 216-47 and accompanying text. But see Connick v. Myers, 461
U.S. 138, 147 n.7, 150 n.10 (1983) (the Court felt compelled to take upon itself the
evaluation of first amendment rights at stake). This article contends that the Court
was not justified in that undertaking.
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In Connick v. Myers,4 the Court for the first time asserted its right to de
novo evaluation of an issue where the factfinder had found in favor of free
expression. This unprecedented decision was an extension of earlier cases
that could lead to a serious erosion of the role of citizen jurors in first
amendment litigation. Connick concerned the free speech rights of public
employees, but the implications of Connick's expansive notion of appellate
review quickly appeared in another context. In Dun & Bradstreet v. Green-
moss Builders, 5 a plurality of the Court recently cited Connick as its basis for
determining that the subject matter of a libel was not of "public concern" as
a matter of law. 6 This plurality thereby removed first amendment protection
from the allegedly libelous speech because, in its opinion, the speech was
not of public concern. In these cases the Court has overreached the proper
scope of its review of first amendment issues and has taken unwarranted
steps toward circumscribing free expression.

To determine the proper role of the Supreme Court in reviewing first
amendment litigation, one must begin with a venerable rule from Lord Coke
which is much easier to recite than to apply: "Judges decide questions of
law; juries decide questions of fact." 7 This axiom has been accepted dogma
since the mid-sixteenth century;" yet it has provoked intensive debate as

judges and commentators have struggled to use this apparently simple rule in
concrete situations. 9 A major problem in applying the rule exists because
many questions involve more than deciding simple facts or determining pure
principles of law. These "mixed questions of law and fact"10 require the
application of legal principles to facts-a task the axiom does not directly
address. Nonetheless, the labeling of a "mixed question" as either "law" or
"fact" traditionally has been important because that labeling dictates (1) the
allocation of the fact application task to judge or jury at trial, and (2) the
scope of the subsequent appellate review.

4 461 U.S. 138 (1983).
5 105 S. Ct. 2939 (1985).
6 Id. at 2947.
7 This quote is a free translation of Lord Coke's famous rule: "Ad questioniam

facti non respondent judices; .. .ad questioniam juries non respondent juratores."

["Judges do not answer a question of fact; juries do not answer a question of law."].
1 E. COKE, COMMENTARY OF LITTLETON * 155.b; see, e.g,, Altham's Case, 77 Eng.
Rep. 701, 709 (K.B. 1611). The United States Supreme Court has recognized the rule:
"The controlling distinction between the power of the court and that of the jury is
that the former is the power to determine the law and the latter to determine the
facts." Dimick v. Schiedt, 293 U.S. 474, 486 (1935).

8 See Townsend's Case, 75 Eng. Rep. 173, 178-79 (K. B. 1554) ("For the office of 12
men is no other than to enquire of matters of fact, and not to adjudge what the law is,
for that is the office of the Court, and not of the jury.").

I See supra note 1.
10 See Green, Mixed Questions of Law and Fact, 15 HARV. L. REV. 271

(1901) (discussing Professor Thayer's condemnation of this "simple" phrase).

1985]
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In extending Coke's judge/jury axiom to mixed questions of law and fact,
courts have created confusion by arbitrarily labeling some abstract concepts
as questions of "fact," while labeling other equally abstract concepts as
questions of "law." Thus, it is difficult to tell when an abstract idea will be
deemed a question of law for the judge and when, a question of fact for the
jury. A "mixed question of law and fact" is not, as the phrase might suggest,
an issue which is simply part law and part fact to which Coke's axiom can be
mechanically applied. Rather, it is a term that describes the situation in
which facts must be applied to legal principles, a task that can be done by
either judge or jury. These "mixed questions," which frustrate easy applica-
tion of the general rule, frequently involve theoretical concepts, such as
negligence and obscenity. I It is wrong to conclude that all ideas or abstract
concepts are automatically questions of law and thus solely for the judge to
decide. Courts have traditionally recognized that some issues of this nature,
especially those concerning community standards, ought to be decided by a
jury. 12

Application of the law/fact distinction to mixed issues of law and fact
directly concerns the governance-whether citizen-jurors or appellate courts are
to decide certain issues. If an issue is deemed a question of law, the trial
judge can initially substitute personal judgment for that of ordinary citizens
and subsequent appellate courts can freely substitute their judgments for
those of the judges below.' 3 If an issue is deemed a question of fact,
however, citizen jurors resolve it, and the trial judge and appellate courts are
bound to follow their resolution unless it is unquestionably erroneous. ' 4 The

I In a negligence setting, whether a pedestrian was in or out of a crosswalk when
struck by a car is a question of fact; the extent of the driver's duty to maintain a
proper lookout is a question of law; and whether or not the driver was negligent under
the circumstances is a mixed question of law and fact. For a discussion of negligence,
see infra notes 34-40 and accompanying text. For a discussion of obscenity, see infra
notes 93-107 and accompanying text.

12 Community standards are incorporated into the substantive law of obscenity
and privacy. See infra notes 93-107, 108-17 and accompanying text (discussing
privacy and obscenity respectively).

'3 See, e.g., Dimick v. Schiedt, 293 U.S. 474 (1935) (remittitur of a portion of the
jury verdict in lieu of a new trial is a question of law for the court, while additur is an
improper usurpation of the jury's findings).

The law/fact distinction initially delimits the power allocation between the trial
judge and the jury, but the implication of that demarcation on the scope of the
subsequent appellate courts' review is perhaps even more significant. As a case gets
further away from the trial level, the actual facts become less and less significant and
the case becomes more caricatured as a higher appellate court dictates broad policy
as well as resolves the case before it.-This dynamic is particularly true in the selection
of cases by the Supreme Court, the majority of which are selected from petitions for
writ of certiorari.

14 In a civil jury trial, a "motion for judgment n.o.v. may be granted only when,
without weighing the credibility of the evidence, there can be but one reasonable
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question of citizen control versus judicial control embodies the significance
of the law/fact distinction. This distinction in the allocation of power be-
tween citizens and judicial officials lies at the heart of the seventh amend-
ment: "no fact tried by ajury, shall be otherwise reexamined in any Court of
the United States, than according to the rules of the common law."' 15

Despite the confusion that has resulted from the arbitrary labeling of
mixed questions as either "law" or "fact," the Supreme Court continues to
use the law/fact vocabulary in justifying its decisions to remove issues from
juries and to indulge in expansive appellate review.' 6 In so doing, the Court
avoids articulating the policy analysis that it should consider in determining
whether citizens or judges will apply the law to the facts. In Connick, five
members of the Supreme Court mechanically employed the law/fact axiom
to a mixed question of law and fact concerning the first amendment rights of
public employees. The Court labeled the analysis of criticism by a public
employee of her supervisor a question of law rather than fact, thus freeing
itself to overturn the trial judge's findings." Neither precedent nor policy
justified the Court's substitution of its opinion for that of the factfinder on
these issues.

This article contends that the analysis of employee speech in cases such as
Connick is not a question of law, but is actually a mixed question of law and
fact that requires jury deliberation. Similarly, the analysis of the constitu-
tional status of defamatory speech is a mixed question of law and fact
requiring jury deliberation. Indeed, a jury should be utilized in any first
amendment litigation where the reasonableness of citizen speech or conduct

conclusion as to the proper judgment. Where there is sufficient conflicting evidence,
or insufficient evidence to conclusively establish the movant's case, judgment n.o.v.
should not be awarded." 5A J. MOORE & J. LUCAS, MOORE'S FEDERAL PRACTICE

50.07[2], at 50-62, -64, -67 (2d ed. 1984) (citations omitted); see also FED. R. CIv. P.
50(b) (motion for judgment notwithstanding the verdict).

In a civil bench trial, findings of fact shall not be set aside by an appeals court
unless "clearly erroneous, and due regard shall be given to the opportunity of the
trial court to judge the credibility of.the witnesses." FED. R. Civ. P. 50(a).

15 U.S. CONST. amend. VII (emphasis added). The seventh amendment reads in its
entirety: "In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved, and no fact tried by ajury,
shall be otherwise reexamined in any Court of the United States, than according to
the rules of the common law."

16 See Dun & Bradstreet v. Greenmoss Builders, 105 S. Ct. 2939(1985) (defamation
verdict reinstated by the Supreme Court, holding that the dispute over a false credit
report was not a matter of "public concern" as a matter of law and was not subject to
strict constitutional protection as speech); Connick, 361 U.S. at 148 n.7 ("the pro-
tected status of speech is one of law, not fact.").

17 In Connick the Supreme Court reviewed the trial judge's "Findings of Fact"
and "Conclusions of Law." Neither of the parties had requested a jury. While no
jury was involved in Connick, this article will speak of factual issues as being "jury
issues," assuming that juries will be involved in free speech cases most of the time.
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is at issue in weighing the value of free expression. Two specific areas requiring
jury involvement are privacy and "clear and present danger" subversive
advocacy cases.

Part I of this article evaluates the traditional way in which courts label
issues either questions of fact or questions of law. This mechanical adhesion
to the Coke maxim is not, however, suited to the complex issues involved in
free expression cases. A better approach is to adopt a policy-based determi-
nation of what issues should be given to the jury and what issues reserved for
the court. The model suggested by Professor Weiner will, therefore, be
examined and recommended, for both historical and contemporary reasons.
Part II reviews the history of the law/fact and judge/jury dichotomies and
examines law application in both the constitutional and administrative law
settings.

Part III explores the background and reasoning of the Connick opinion in
light of the suggested approach to law/fact analysis. Part IV focuses upon the
seminal Connick decision to illustrate both the competing policy concerns
and the shortcomings of the current Court's law/fact methodology in first
amendment litigation. The analysis suggests that there is no ontological 18

justification for a result-oriented appellate court to label free expression

18 "Ontological" refers to that "branch of metaphysics that studies the nature of
existence or being as such." THE RANDOM HOUSE COLLEGE DICTIONARY 930 (rev.
ed. 1981). The essential point of Professor Weiner's article is that the labeling of an
issue as either law or fact has no importance in itself but is important only because it
is that labeling that dictates whether judge or jury will decide the particular issue. See
Weiner, supra note 1, at 1918-19. Since the law/fact distinction is important only as a
first step in the judge/jury allocation, Professor Weiner suggests going straight to the
ultimate question of whether a judge or a jury should decide a particular issue. Id. at
1919. However, courts should openly discuss the policy grounds for the allocation to
judge or jury and not attempt to decide the ontological question of whether a
particular mixed question of law and fact is closer to being a pure question of fact or a
pure question of law. See id. at 1922-24. Professor Weiner's suggestion that courts
articulate policy reasons for choosing judge or jury to decide particular issues is
sound for the basic reason that any labeling of a mixed issue of law and fact as only
law or only fact is essentially arbitrary and ultimately inaccurate.

Whether a mixed question is law or fact is in many ways a paradox since it has both
components. The only way to deal conceptually with such paradoxes is to step away
from the contradiction and accept the contradiction as part of a larger understanding.
For example, in geometry a mobius strip appears to have an inner side and an outer
side at any given point. However, if a side is followed around the strip, the figure
appears to be one-sided. This fact cannot be explained if one uses only the vocabulary
of "inside" and "outside," but can be comprehended with an understanding that the
effect is an illusion. Just as "inside" and "outside" cannot account for this perceived
phenomenon, "law" and "fact" cannot fully account for mixed questions. If one
recognizes that law and fact are but factors of a system that allocates decision-making
responsibility to judge or jury, one can accept the larger system as coherent regard-
less of the superficial paradox of the parts.
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claims as questions of law. Rather, jurists should recognize that the constitu-
tional status of free speech is a mixed question of law and fact and that there
are sound historical and policy reasons for citizen jurors, not judicial
officers, to resolve this question. Further, appellate courts should respect a
jury determination to protect speech unless the decision is clearly erroneous.
A jury verdict frustrating free expression, on the other hand, should be
critically reviewed to ensure that the verdict is not the result of majoritarian
intolerance.

Part V briefly explores the implications of Connick and Dun & Bradstreet
on the role of juries in other areas of first amendment law where public
concern or reasonableness of conduct is at issue. The article concludes by
proposing the use of special interrogatories' 9 to the jury on the free speech
issues in such cases. Interrogatories represent an effective compromise
between the unbounded jury discretion of the general verdict and the total
exclusion of citizen input that will occur if courts continue mechanically to
label the constitutional status of free expression a question of law.

I. LAW AND FACT

The allocation of power between judge and jury historically has been a
central issue in free speech litigation.2 0 Free expression issues highlight the
often conflicting interests of citizen and government, and the law/fact dis-
tinction has been the focus of much of that conflict in the courts. In order to
analyze the labeling of questions of law and fact by the Court, this section of
the article will set forth and critique the model for law/fact analysis proposed
by Professor Weiner.2" The Weiner theory for allocating law application to
judge or jury considers the value of the jury, the historical role of the jury in
America, and the role of judges in dispute resolution.

A. Mixed Questions-Law or Fact?-The Traditional Approach

Professor Weiner has written that when an appellate court faces a dispute
as to whether a specific issue should be resolved by the judge or the jury, the
typical reaction is to "label the question as one of law or of fact, perhaps
citing some authorities which are equally devoid of any more detailed con-
sideration of the point." 2 2 Appellate tribunals often encounter difficulty
because issues have both legal and factual attributes. Such issues are typi-
cally described as "mixed questions of law and fact," 2 3 which is an accurate

'9 See FED. R. Civ. P. 49 (special verdicts); see also infra notes 332-49 and
accompanying text.

20 See infra notes 44-73 and accompanying text.
21 See Weiner, supra note 1.
22 Weiner, supra note 1, at 1868.
23 See Paul, Dobson v. Commissioner, The Strange Ways of Law and Fact, 57

HARV. L. REV. 753, 824 (1944). Professor Paul wrote that the process of law
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description, but not one that is helpful in determining how such questions
should be treated.2 4 Accordingly, Professor Weiner suggests that courts
reject mere reliance upon the conclusory terms "law" and "fact" in favor of
a model calling for policy analysis that justifies the role of judge and jury in
specific cases.25

A typical civil case presents questions of law, questions of fact, and a third
category of "mixed" issues. A "pure" question of fact is one relating to
historical events: what happened, who did what, or when the events oc-
curred. The jury's role includes evaluating the evidence presented in the
case and reconstructing what actually took place.2 6 A question of law, on the
other hand, traditionally concerns those rules and standards of general
application by which the state regulates human affairs. 27 Professor Thayer
suggested that questions of law involve an inquiry into the existence of any
applicable rules and standards and the interpretation of such rules within the
framework of a written constitution. 28 The third category involves the appli-
cation of established legal principles to pure facts. While some commen-
tators have attempted to bring these hybrid issues within the traditional

application "represents, in effect, a coalescence of law and fact, and is 'mixed' in a
very real sense, although this adjective easily produces confusion of thought." He
noted further that "[w]hat is law to one Justice is fact to another, and perhaps vice
versa when the next case comes along." Id. at 812.

24 See Stern, Review of Findings of Administrators, Judges and Juries: A Com-
parative Analysis, 58 HARV. L. REV. 70, 93 (1944) (arguing that "mixed" questions
should not be treated uniformly by appellate tribunals, given the divergent law-
application capabilities of various fact-finding bodies).

25 See Weiner, supra note 1, at 1918-19. While courts will continue to label issues
that are for the jury "fact" and issues that are for the court "law," a policy analysis
will determine which of these two actors should decide the issue of law application.

26 See id. at 1870; see also J. FRIEDENTHAL, M. KANE & A. MILLER, CIVIL

PROCEDURE § 11.2, at 475 (1985); F. JAMES & G. HAZARD, CIVIL PROCEDURE

§§ 7.1-11 (1985). Naturally, the trial judge retains a supervisory role over the jury's
factfinding. In addition to structuring the trial, the judge will determine the admissibil-
ity of evidence, allocate burdens of proof, decide on the applicability of presump-
tions, and decide how much evidence is necessary to permit the jury to make a
particular finding.

27 See Brown, Fact and Law in Judicial Review, 56 HARV. L. REV. 899, 901
(1943). Professor Brown argued that although there are situations where it is difficult
to determine "whether a given question is properly one of law or one of fact, the
statement that there is 'no fixed distinction' between the two types of questions must,
unless taken in a very limited sense, be regarded largely as hyperbole." Id. at 900.
For example, he identified a clear distinction in kind between the following questions:
(1) does the rule against perpetuities operate to void the grant of an estate, and (2)
who drove the car that hit a pedestrian. See id.

28 J. THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT THE COMMON LAW

193 (1898). Professor Thayer's definition of "law" included those rules and standards
that "it is the duty of judicial tribunals to apply and enforce." Id.
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categories of law and fact 29 in order that Coke's judge/jury axiom might
clearly control, today most prefer to call them" 'mixed' questions of law and
fact." 3 0

"Mixed questions" receive no guidance from Coke's axiom as to whether
judge or jury should apply the law to the facts. Professor Davis notes that
while mixed questions have both factual and legal components, the iden-
tification of these aspects is unrelated to allocating the law application task
to the judge or the jury.3 Negligence, for example, is made up of two
elements-what the person did and whether such conduct was unreason-
able. The first determination is one of fact, while the second-whether or not
it is for the jury-is analytically a question of law.3 2 The point is that whether
law application belongs to the judge or to the jury should be a separate
inquiry from the question of whether an issue is ontologically closer to pure
law or pure fact. Professor Davis agrees with Professor Weiner that the real
problem courts face with regard to these mixed issues is not "law" versus
"fact" but "judge question" versus "jury question."

The labeling of a mixed question as "law" or "fact" has traditionally been
determinative because it is this label which dictates whether judge or jury
applies the law to the facts. Courts should instead analyze the policy reasons
that mandate judicial or citizen control and concentrate on the abilities of
judges versus the abilities of jurors to resolve specific mixed issues. Courts
should articulate a standard for dealing with issues of law application and not
force such mixed issues into the analytical framework of Coke's axiom.

Because of the traditional role of the jury as the guardian of the people's
liberty, the allocation of power between judge and jury has always involved
deep political considerations.33 Perhaps the most famous dispute over

29 See L. JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION 553-54 (1965)

(arguing that, although the application of a rule of law to a particular set of facts is not
fact finding but law making, in certain cases a jury or administrative agency has and
should have primary responsibility for making law); see also Jaffe, Judicial Review:
Question of Law, 69 HARV. L. REV. 239, 249-57 (1955).

30 See K. DAVIS, supra note 1, § 30.01, at 189-90. While "mixed question" has
become an accepted term of art, understanding would be advanced if such a question
were called an "issue of law application" instead. This term would turn the analytical
focus away from Coke's maxim to a policy consideration of whether the court or the
jury should apply the law to the facts.

31 Id.
32 See id. To illustrate further, the question of an employer's liability in cases of

discrimination brought under Title VII ultimately rests on a "mixed" question:
whether or not the proffered reason for the action taken against the employee was
"pretext." What the employer actually did is a question of fact, but whether these
actions demonstrate the illegitimacy of the proffered reason is a legal matter. The
factual conclusion completely dictates the legal conclusion. See, e.g., Pullman-
Standard v. Swint, 456 U.S. 273, 285-90 (1982) (discussing mixed questions of law
and fact under Title VII).

33 See J. THAYER, supra note 28, at 218, 230. Professor Thayer noted that the jury

19851
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whether the process of law application is a question of fact or of law
occurred when Justice Holmes and Professor Thayer debated whether the
issue of negligence should be submitted to the jury. Professor Thayer be-
lieved that the application of the reasonable man standard to the facts of a
case involved no more than another inference of fact-namely, the behavior
of the prudent man.3 4 Justice Holmes felt that negligence was a matter for
judges. He argued that every case involved a standard of conduct and that
"when standards of conduct are left to the jury, it is a temporary surrender
of a judicial function which may be resumed at any moment in any case when
the Court feels competent to do so.''35

Justice Holmes believed that the relative competence of judge and jury to
determine standards of conduct weighed in favor of the judge since "a judge
who has long sat at nisi prius ought gradually to acquire a fund of experience
which enables him to represent the common sense of the community far
better than the average jury." '3 6 The value to Justice Holmes of having
judges decide standards of conduct was that fact situations in negligence
cases were likely to be repeated. 37 Determinations by judges on the question
of due care would avoid conflicting determinations by juries and thus settle
the issue permanently. Justice Holmes reasoned that because most stan-

"always represented the people, and came to stand as the guardian of their liberties."
Id. at 218. Because of the political undertones of all decisions affecting the power of
the jury, he concluded that the allocation of issues to judge or jury is based on
"reasons of policy." Id. at 230.

Professor Brown, who attempted to create a system to categorize law and fact
based on ontological considerations, nonetheless conceded the validity of Professor
Thayer's point. See Brown, supra note 27, at 903. In commenting on court's ruling
that it is a question of law whether an administrative record has substantial evidence
to justify its decision, Professor Brown stated: "It would be better to say frankly that
the question is still one of fact but for reasons of policy is reserved to the court for its
determination.'" Id.

34 See J. THAYER, supra note 28, at 228. Professor Thayer stated that "[t]he only
rule of law is one which appeals to an outside standard, that of general experience;
and the application of it, by whatever tribunal made, calls for a preliminary determi-
nation of something for which there is no legal test." The "facts" that have no legal
tests are the behavioral characteristics of the reasonable man. Id.
31 0. W. HOLMES, THE COMMON LAW 126 (1881) [hereinafter cited as THE COM-

MON LAW].
16 Id. at 124. Justice Holmes contended that "every time that a judge declines to

rule whether certain conduct is negligent or not he avows his inability to state the
law." Holmes, Law in Science and Science in Law, 12 HARv. L. REV. 443, 457 (1899)
[hereinafter cited as Law and Science].
37 See e.g., Lorenzo v. Wirth, 170 Mass. 596, 600, 49 N.E. 1010, 1011 (1898)

(Holmes, J.) (confronting the recurring situation in which a plaintiff is injured step-
ping into an open "coal hole").
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dards for human behavior remain constant, precedent would allow people to
anticipate the standard of care against which they would be judged.38

American jurisprudence has adopted Professor Thayer's view. Justice
Holmes was undoubtedly correct analytically, in that the conduct of a
reasonable man is not an historical fact. However, negligence has been
labeled a "fact" because courts have implicitly recognized the propriety of
jury rather than judicial determinations of "reasonableness," and it is this
labeling that triggers the assignment to the jury. As Dean Landis suggested,
questions of law should include only those matters on which lawyers have
become expert by virtue of their legal training. 39 In labeling "reasonable-
ness" a "fact" to be determined by a jury, American courts have realized
implicitly that lawyers are equipped with no greater insight into deciding
reasonableness than laypersons. Thus, policy rather than ontological con-
siderations has assigned the determination of reasonableness in particular
cases to the people. 40

B. The Weiner Model-Policy Analysis Replaces Coke's Axiom

Professor Weiner has proposed that questions of law application should be
dealt with on the basis of policy and not on the basis of traditional terminol-

38 See THE COMMON LAW, supra note 35, at 126 ("[I]t is very desirable to know as

nearly as we can the standard by which we shall be judged at a given moment and,
moreover, the standards for a very large part of human conduct do not vary from
century to century.").

Analyzing the positions of Professor Thayer and Justice Holmes, Professor Jaffe
agreed with the Holmes view:

There may, as Thayer contends, be some elements of fact finding in this process.
The jury's finding of negligence in such a case may rest on additional inferences,
for example, as to the party's state of mind .... And there can be no doubt that
in determining what a prudent man should do the jury does to some extent refer
to its experience as to what men do in fact do. But this process is quite different
from fact finding as we have already described it. It does not rest upon evidence.
The juror selects from among his experiences those which he chooses to regard
as normative; and he may go further and justly conclude that no one is living up
to the necessary standard of care. It seems clear to me that this authoritative
choice from among known or possible modes of conduct is law making. And so I
follow Holmes in holding that the application of a rule to a particular case is not
fact finding but law making, though I do not follow his view that it is, therefore,
always within the power of the judge.

Jaffe, supra note 29, at 247.
39 See J. LANDIS, THE ADMINISTRATIVE PROCESS 152 (1938) ("Our desire to have

courts determine questions of law is related to a belief in their possession of expert-
ness with regard to such questions.").

40 Perhaps Justice Holmes recognized the wisdom of this allocation: "Of course, I
admit that any really difficult question of law is for the jury, but I also don't like to
hear it called a question of fact." 1 HOLMES-POLLOCK LETTERS 85-86 (M. Howe ed.
1941).
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ogy. 41 If courts adopted the Weiner model, they would no longer view a
mixed question as either "law" or "fact" to which it is appropriate to apply
Coke's axiom. Courts should recognize that mixed questions are not con-
trolled by the axiom and should assign the law application task on articulated
policy grounds. Under the Weiner model, the policy factors to be considered
when assigning law application to the judge or the jury include: (1) the
impact of federal and state constitutional provisions preserving the right to
trial by jury in a civil suit; (2) the relative competence of judge and jury
with respect to a specific example of law application; and (3) the sacrifice in
uniformity and predictability that would result in a particular case from
entrusting law application to the jury rather than to the judge. 42 As a general
rule, juries should apply the law to the facts unless there are strong counter-
vailing reasons why the judge should perform that function in a given case. 43

1. The Role of Juries

(a) The Value of the Jury. Professor Weiner's reliance on the jury to
determine the great majority of civil issues is fundamentally sound. The chief
value in a constitutionally protected system of trial by jury is the recognition
that there are some determinations in which twelve minds are better than
one, however skilled. Indeed, the Supreme Court accepted this premise
more than one hundred years ago. 4 4

41 See Weiner, supra note 1, at 1918-19.
42 Id. at 1918-27. Professor Weiner suggests that acknowledgement of a third intel-

lectual category, the category of "law application," will reduce the confusion and
inconsistency attributable to appellate opinions which rely on the standard of law/fact
classification. As a working rule, the task of law application would be entrusted to the
jury. Not only is there an institutional policy favoring jury trial, but practical benefits
accrue from jury trials as well.

43 Id. at 1919. The determination of "reasonable cause" in a malicious prosecution
case is an instance when the court rather than the jury should apply the law to the
facts. Although analytically "reasonable cause" in a malicious prosecution case and
"reasonable care" in a negligence case are indistinguishable, the law should favor the
reporting of crime and therefore should carefully limit imposition of liability in
malicious prosecution cases. Although most courts routinely refer to the "reasonable
cause" standard as a question of "law," it is really a "mixed" question that, for
policy reasons, is allocated to the judge rather than the jury. See id. at 1910-16.

44 See Sioux City & Pac. R.R. v. Stout, 84 U.S. (17 Wall.) 657, 664 (1873). The
Court reasoned that:

Twelve men of the average of the community, comprising men of education and
men of little education, men of learning and men whose learning consists only in
what they have themselves seen and heard, the merchant, the mechanic, the
farmer, the laborer; then sit together, consult, apply their separate experience of
the affairs of life to the facts proven, and draw a unanimous conclusion. This
average judgment thus given it is the great effort of the law to obtain. It is
assumed that twelve men know more of the common affairs of life than does one
man, that they draw wiser and safer conclusions from admitted facts thus
occurring than can a single judge.
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The evils that are presumed to be corrected by the jury system are those
that arise from the institutionalized nature of the judiciary. As Lord Devlin
wrote, "[tlhe malady that sooner or later affects most men of profession is
that they tend to construct a mystique that sooner or later cuts them off from
common man." 45 A jury thus better represents the common sense of the
community because, unlike judges, juries serve only a very short time and
consequently avoid the mystique of which Lord Devlin wrote. Judges can be
removed from a case only upon a substantial demonstration of prejudice,
while possibly prejudiced jurors can be challenged peremptorily. The most
important factor, however, may be that while judges serve at trial only by
themselves, juries have the added fairness of more members. 46 Unlike
judges, the group nature of decision-making by a jury tends to soften the
effect of radical and eccentric views. 47 The above factors, taken together,
have led at least one commentator to conclude that because the jury is fairly
representative of the community, it is the best protection against judicial
injustice .48

The jury system is, however, not without its detractors. It has come under
sharp attack for the seeming incompetence of jurors, for contributing to
delay and congestion in adjudicating cases, and for its added expense. 49

Against this background of criticism, Professors Kalven and Zeisel under-
took their epic work with the University of Chicago Jury Project. 0 Their
empirical data showed juries to be remarkably competent in understanding
even complex cases and demonstrated a surprising degree of agreement on

45 See P. DEVLIN, TRIAL By JURY 159 (1966) (discussing the jury as a safeguard of
the common person's sense of justice).

46 See L. MOORE, THE JURY 160 (1973) (discussing the formal, as opposed to
historical, disadvantages of trial by a judge alone as compared to a trial by a jury).

41 See H. KALVEN & H. ZEISEL, THE AMERICAN JURY 498 (1966) ("[T]he group
nature of the jury decision will moderate and brake eccentric views.").

48 See L. MOORE, supra note 46, at 182 (praising the institution of trial by jury and
suggesting ways to optimize the jury's representativeness).

49 See generally J. FRANK, COURTS ON TRIAL (1949); Landis, Jury Trials and the
Delay of Justice, 56 A.B.A. J. 950 (1970) (proposing the abolition of jury trial in civil
cases); New Constitutionjr United States, TRIAL, Aug.-Sep. 1970, at 5 (reporting a
proposal by Chief Justice Burger to abolish civil jury trial); Griswold, 1962-1963
HARVARD LAW SCHOOL DEAN'S REPORT 5-6 ("The jury trial is at best the apotheosis
of the amateur. Why should anyone think that 12 persons brought in from the street,
selected in various ways for their lack of general ability, should have any special
capacity for deciding controversies between persons.").

For representative bibliographies of writings critical of the civil jury, see Shapiro
and Coquillette, The Fetish of Jury Trial in Civil Cases: A Comment on Rachel v.
Hill, 85 HARV. L. REV. 442, 457 n.60 (1971); H. KALVEN & H. ZEISEL, supra note 47,
at 4 n.2.

1o See H. KALVEN & H. ZEISEL, supra note 47; Kalven, The Dignity of the Civil
Jury, 50 VA. L. REV. 1055 (1964). For a complete bibliography of their work with the
Jury Project, see id. at 1056 n.3.
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verdicts between the presiding judges and the juries.5 ' Professor Kalven
concluded that the intellectual incompetence of the jury has been vastly
exaggerated.52 Perhaps the most telling information gathered was the opin-
ion of jury competence of the judges who observe juries perform on a daily
basis. These researchers found that of 1,038 trial judges surveyed, sixty-four
percent thought that civil juries' performance was "thoroughly satisfactory"
and only nine percent believed the performance was "unsatisfactory. '5 3

(b) The Powers of the Colonial Jury. While Professors Kalven and Zeisel
focused upon the contemporary jury, it should be noted that Americans
historically have regarded juries as protectors of liberty. 54 By far the greatest
manifestation of this high regard for juries in American constitutional history
was the brief existence of the doctrine that juries have the right to determine
the law as well as the facts in any case. That doctrine, ironically, reached its
fullest development at the time the seventh amendment was adopted. 55

The apex of the doctrine that juries are empowered to determine the law in
civil cases was Georgia v. Brailsford,56 the first jury case tried under the
original jurisdiction of the United States Supreme Court. Brailsford was
brought by the State of Georgia to enforce a state statute allowing for
confiscation of debts due to British subjects or to persons subject to the
confiscation laws of other states. The appellees had obtained judgment in the

51 See Kalven, supra note 50, at 1061-68 (judge and jury agreed on the verdict in
the civil cases surveyed 80% of the time). Professor Kalven concluded that "[t]he
jury agrees with the judge often enough to be reassuring, yet disagrees often enough
to keep it interesting."

52 See id. at 1066-67. Judge and jury disagreement was not more frequent in the
cases the judges classified as "difficult to understand" than in those cases labeled
"easy." Moreover, the trial judges polled rarely offered the jury's inability to
understand a case as a reason for disagreement. "The conclusion, therefore, is that
the jury understands well enough for its own purposes and that its intellectual
incompetence has been vastly exaggerated." Id.

53 Id. at 1073. The remaining 27% responded that jury performance was satisfac-
tory if certain changes were made. The judges' options were: "(1) On balance the
jury system is thoroughly satisfactory, (2) The jury system has serious disadvantages
which could be corrected and should be corrected if the system is to remain useful,
(3) The disadvantages of the jury system outweigh its advantages so much that its use
should be sharply curtailed." Id.

54 The words of Jefferson are often quoted to demonstrate the political importance
of juries: "Were I called upon to decide whether the people had best be omitted in
the Legislative or judiciary department, I would say it is better to leave them out of
the legislature. The execution of the laws is more important than the making of
them." Letter of Jefferson to L'Abbe Arnond (July 19, 1789), reprinted in 5 THE
WORKS OF THOMAS JEFFERSON 83-84 (Fed. ed. 1924).

" See Cooper, Directions for Directed Verdicts: A Compass for Federal Courts,
55 MINN. L. REV. 903, 912 (197 1) (suggesting that modern adherence to this practice
would eliminate the function of directed verdicts). The irony is that the amendment
preserves the right to jury trial as it existed at the time of its adoption.

56 3 U.S. (3 DalI.) 1 (1794).
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United States Circuit Court in Georgia. After being denied leave to intervene
in those proceedings, the state sought injunctive relief in the Supreme Court
to prevent the execution of the judgment.5 7

Chief Justice Jay delivered the charge to the jury. He noted initially that
the facts of the case were agreed; the only point remaining was to settle the
law arising from those facts. 58 He then told the jury that the Court's opinion
as to the law was unanimous. Since the statute at issue did not have the
effect claimed by the state, the defendants should win. Continuing, however,
Chief Justice Jay told the jurors that they nevertheless had the right to take
upon themselves the determination of both the law and the facts.5 9 The jury
returned a verdict for the defendants.

However remarkable the Brailsford case may seem today, 60 Chief Justice
Jay voiced a universally accepted colonial preference for juries to judge the
law. Professor Howe suggests that the preference stemmed from its immedi-
ate appeal to a people eager to enjoy their newly won democratic rights. 61

Professor Cooper includes among the historic reasons for the popularity of
juries the hatred of colonial despotism as embodied in the royal judges, a
general distrust of legal experts, and the primacy of natural justice-best

17 See Georgia v. Brailsford, 2 U.S. (2 DalI.) 415, 418 (1793) (although the case was
entered as a suit in equity, it was amended by the state to be a suit at common law).
The Court wrote that "if the State of Georgia has a right to the debt, due originally
from Spalding to Brailsford, it is a right to be pursued at common law." Id.

58 See Brailsford, 3 U.S. (3 DalI.) at 4.
19 Chief Justice Jay told the jury:
It may not be amiss, here, Gentlemen, to remind you of the good old rule, that on
questions of fact, it is the province of the jury, on questions of law, it is the
province of the court to decide. But it must be observed that by the same law,
which recognizes this reasonable distribution of jurisdiction, you have neverthe-
less a right to take upon yourselves to judge of both, and to determine the law as
well as the facts in controversy. On this, and on every other occasion, however,
we have no doubt, you will pay that respect, which is due to the opinion of the
court: For, as on the one hand, it is presumed, that juries are the best judges of
facts; it is, on the other hand, presumable that the courts are the best judges of
law. But still both objects are lawfully, within your power of decision.

id.
60 Professor Thayer noted the extraordinary nature of the Brailsfiord case only a

century after it was tried and suggested thai it was "perhaps, partly explained by the
practical difficulties existing at that period, in controlling the verdicts of juries in
trials at bar, and by lack of learning on the bench." See J. THAYER, supra note 28,
at 254.
61 Howe, Juries as Judges of Criminal Law, 52 HARv. L. REV. 582, 584 (1939)

("When a legal issue becomes thus intimately related to profound political problems
it is inevitable that legal doctrine and interpretations of legal history will be molded to
suit political beliefs and purposes."). Note that Congress in the Sedition Act of 1798,
I Stat. 596, made juries the judge of both law and fact. See New York Times Co.
v. Sullivan, 376 U.S. 254, 273-74 (1964).
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perceived by the common citizen-over formalistic rules of law. 62

Enthusiasm for juries marked the debate over adoption of the federal
Constitution. A principal objection to adoption was that the Constitution
failed explicitly to safeguard jury trials in civil actions. Hamilton addressed
this objection in The Federalist, noting that the only disagreement existing
between the friends and foes of the Constitution regarding the role of juries
was that "the former regard it as a valuable safeguard to liberty; the latter
represent it as the very palladium of free government. '63

While trial judges commonly deferred the resolution of questions of law as
well as questions of fact to colonial juries, the Framers of the seventh
amendment wished to limit the power of appellate as well as trial judges.
Professor Wolfram concluded in his extensive study of the history of the
seventh amendment that the right to a jury trial and the corresponding
limitation on appellate courts' review of fact were foremost in the minds of
the Framers. 64 In fact, he suggested that the entire issue of the Bill of Rights
was precipitated at the Philadelphia convention by an objection that the
document lacked a specific guarantee of jury trials in civil cases. 65 Professor
Wolfram also emphasized that the need for juries was fixed in the public
mind because of its relationship to citizen access to political issues. Impor-
tant areas of protection for litigants would be placed in grave danger unless it
were required that juries sit in civil cases. Not the least of these protections
was the ability of juries to disregard technical rules of law where their sense
of justice demanded and "reach a result that the judge either could not or
would not reach. ' 66

62 See Cooper, supra note 55, at 914. There was a strong sentiment in favor of the
jury as a check on manipulation of the law as an instrument of royal despotism,
shared both in England and the colonies. "[T]here was an underlying distrust of legal
experts .... [P]rinciples of natural justice were more important than accepted no-
tions of law." Id.; see also Note, The Changing Role of the Jury in the Nineteenth
Century, 74 YALE L.J. 170, 171-73 (1964) (discussing the primacy of the jury prior to
1850, after which its role was curtailed by the increasing use of special and directed
verdicts and the institutionalization of the law/fact dichotomy).

63 THE FEDERALIST No. 83, at 521 (A. Hamilton) (H. Lodge ed. 1888).
64 See Wolfram, The Constitutional History of the Seventh Amendment, 57 MINN.

L. REV. 639 (1973); see also Henderson, The Background of the Seventh Amend-

ment, 80 HARV. L. REV. 289 (1966) (examining the history of the adoption of the
amendment, but finding little reference to judge/jury power); Warren, New Light on
the History of the Federal Judiciary Act of 1789, 37 HARV. L. REV. 49 (1923)
(analyzing debates over jury powers in the context of the judiciary act).

65 See Wolfram, supra note 64, at 657 (It is "somewhat incongruous to a
twentieth-century reader to learn that the entire issue of the absence of a bill of rights
was precipitated at the Philadelphia Convention by an objection that the document
under consideration lacked a specific guarantee of jury trial in civil cases").

66 Id. at 670-72. The anti-federalists advanced several distinct and specific argu-
ments in favor of civil jury trial: the protection of debtor defendants; the frustration
of unwise legislation; the overturning of the practices of courts of vice-admiralty; the
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Judge Higginbotham, analyzing the impact of the seventh amendment on
appellate courts, noted that the congressional debate surrounding the
Judiciary Act of 1789 shows the concern of the founding fathers that elimina-
tion of the jury would result in a shift of power, not to the trial judge, but to
the appellate courts. 67 Antifederalists argued that empowering the Supreme
Court to review matters of law and fact emasculated the jury's right to do
so. 68 Higginbotham concluded that the congressional debates over this hotly
contested issue illustrate the interrelationship between the role of the civil
jury and the scope of federal appellate jurisdiction to review matters of
fact.

69

Despite the high regard for juries in the colonial period as protectors of
citizen interests against both trial and appellate judges, the relative roles of
judges and juries changed greatly in the nineteenth century.70 Not only did

vindication of the interests of private citizens in litigation with the government; and
the protection of litigants against overbearing and oppressive judges.

Those who favored the civil jury were not misguided tinkerers with procedural
devices; they were, for the day, libertarians who avowed that important areas of
protection for litigants in general, and for debtors in particular, would be placed
in grave danger unless it were required that juries sit in civil cases.

Id.
67 See Higginbotham, Continuing the Dialogue: Civil Juries and the Allocation of

Judicial Power, 56 TEx. L. REV. 47, 50 (1977).
68 See id. at 49 (citing Henderson, supra note 64, at 294).
69 See Higginbotham, supra note 67, at 49 (citing Warren, supra note 64, at 96-99).
70 The once flourishing right of juries to sit as judges of the criminal law also all but

passed away. As early as 1670, in the trial of William Penn and William Mead, an
English jury refused to follow the judge's instructions on the law ordering them to
convict. The jurors refused to give a verdict for conviction even though they were
locked up without food for two nights and fined for their final verdict of not guilty.
See 1. BRANT, THE BILL OF RIGHTS 55-62 (1965).

The most famous colonial example of the so-called "jury nullification" power, was
the sedition trial of John Peter Zenger. Zenger's attorney, Andrew Hamilton, told the
jurors that they had a right to determine both the law and the facts. The jury did so,
acquitting Zenger. See id. at 174-81; see also infra notes 86-88 and accompanying
text.

The power of juries to determine the criminal law began to erode in the nineteenth
century and was formally denied by the Supreme Court in Sparf v. United States, 156
U.S. 51 (1895). Today, the doctrine ofjury nullification is virtually nonexistent. For a
detailed discussion on the role of juries as judges of the criminal law, see generally
Howe, Juries as Judges of Criminal Law, 52 HARV. L. REV. 582 (1939) (criticizing
the nature of the judicial response to the popular nineteenth-century demand that
juries in criminal cases should be allowed to interpret the law as well as to find facts);
Scheflin and Van Dyke, Jury Nullification: The Contours of a Controversy, 43 LAW
& CONTEMP. PROBS. 51 (1980) (outlining the historical roots and modern practice of
jury nullification and concluding that jury nullification is a "distinct and unique
benefit to our system of government").
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juries lose the right to decide questions of law, 71 but other factors coalesced
to limit the fact-finding role of juries. The number of questions of law
increased, with a concurrent expansion of appellate power. The rules of
evidence evolved and a whole range of procedural changes were developed,
including the special verdict, special interrogatories, and directed verdicts. 72

These changes largely reflect efforts to make the law more scientific. 73 The
resulting erosion of the role of the jury stands in stark opposition to the
intent of the Framers.

2. The Role of Judges

While the Weiner model creates a basic presumption of issue resolution by
juries, the model also tempers that presumption by recognizing that there are
certain areas of the law to which a judge brings superior competence.7 4 In
addition, the model recognizes that certain areas of the law demand a
uniform application that ajury trial simply does not provide. It is perhaps to
these latter two areas-competence and uniformity-that Professor Cooper
refers when he warns that "ljustice by plebiscite can be an unredeemably
ugly monster."' 7 5

The division of responsibility in the Weiner model recognizes that a judge,
by virtue of intensive legal training, is at times much more qualified than a
group of twelve laypersons to resolve certain problems of law application. In
such instance, the basic policy in favor of trial by jury must yield to the
court's competence and the jury's incompetence. 76 Professor Weiner writes
that one such issue of law application is whether, in a malicious prosecution
action, the prior proceedings terminated in favor of the plaintiff. Such an
issue typifies the kind of question that lawyers are particularly equipped to
handle. To the man in the street, this sort of question smacks of legalese in

71 Some commentators use the distinction between the right of juries to decide
questions of law and their power to do so. See Note, The Changing Role of the Jury
in the Nineteenth Century, 74 YALE L.J. 170, 170 n.2 (1964) ("It is useful to
distinguish between the jury's right to decide questions of law and itspower to do so.
The jury's power to decide the law in returning a general verdict is indisputable.").
The nineteenth century debate revolved around the question of "whether the jury
had a legal and moral right to decide questions of law." Id.

72 See generally Cooper, supra note 55, at 909-27 (discussing the historical evolu-
tion of the directed verdict and other means of judicial control of juries).

" See generally Law and Science, supra note 36.
71 See supra note 43 and accompanying text; see also Cooper, supra note 55, at

971 ("Jury ignorance and prejudice are left free to run rampant when it becomes a
question of allowing jurors to disregard legal rules whose foundation they can
understand only dimly, if at all.").

15 Cooper, supra note 55, at 971 (suggesting that directed verdict standards be
adjusted so that juries play a larger role only in situations in which the damage of
common forms of prejudice is minimized).

76 See Weiner, supra note 1, at 1922-23.
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contrast to other issues referable to the ordinary experience of mankind. 77 In
the ordinary case, however, the policy in favor of jury trial requires that the
court must clearly qualify as the superior-not merely equal-decision-
maker.

7 8

Likewise, some cases require that uniformity and certainty outweigh the
policy in favor of jury trials. Unlike the declaration of a judge, a jury verdict
carries no precedential value for future cases to assure consistent results.
Therefore, if a fact pattern is likely to recur, law application by a jury may
lead to inconsistencies and unfairness in the law. When some plaintiffs lose
while others in similar factual situations win, the results may be perceived as
unjust. Moreover, counseling clients requires that lawyers predict accu-
rately the outcome of specific cases. 79 Two factors that Professor Weiner
suggests to resolve the conflict between predictability and the policy in favor
of jury resolution of issues are: (1) the likelihood of recurrence of the fact
pattern to which the law is being applied in a specific case;8 0 and (2)
regardless of the probability of repetition of a fact pattern, whether an
example of law application by a judge can realistically be expected to have
an influence on prospective human behavior."' This article contends that
neither of these reasons should restrict the jury from deciding crucial issues
of public concern or reasonableness in free speech cases.8 2

77 Id. at 1923 (citing Lyman v. Putnam Coal & Ice Co., 182 A.D. 705, 708, 169
N.Y.S. 984, 986 (1918), aff'd mem., 230 N.Y. 548, 130 N.E. 888 (1920)). Professor
Weiner, however, continued: "Courts should adopt a cautious attitude toward exclu-
sion of the jurors from the process of law application on the basis of the relative
competence of judge and jury .... [It has been firmly declared that the mere
complexity of the case is not a sufficient basis for denying trial by jury." Weiner,
supra note 1, at 1923.

78 Id. at 1924.
79 Id. Professor Weiner found that when one plaintiff wins and another loses,

despite similar facts, the result may be attacked as violative of basic notions of
fairness. "Moreover, the planning of.human affairs is facilitated when, on the basis of
established precedent, lawyers can confidently advise their clients how the judicial
process will react to a given course of conduct." Id. He noted, however, that "some
inconsistency has always been tolerated by the law." Id.

80 Id. at 1926. The corollary is that if "the outcome of a particular example of law
application turns upon events which will probably never recur in precisely the same
way, there will be little sacrifice in certainty and predictability by permitting the jury
rather than the judge to make the application." Id. at 1927.

81 Professor Weiner stated that to resolve this inquiry, "one must assess whether
the subject matter of the suit is such that the precedent would be consulted by a
lawyer in advising people what they should and should not do." Id.

82 In Pickering v. Board of Educ., 391 U.S. 563, 569 (1968), the Supreme Court
refused to articulate clear standards for such cases and reiterated the "caveat" in
Connick, 461 U.S. at 154 ("we do not deem it either appropriate or feasible to lay
down a general standard against which all such statements may be judged.").
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II. JUDGES, JURIES, AND FREE SPEECH

Before applying the Weiner model to the question of protected speech in
general, and specifically in the Connick context, it will be helpful to examine
the historical development of the role of judges and juries in free expression
cases. This section will first consider the allocation of power between judge
and jury in such cases during the eighteenth century. It will then analyze
modern judicial treatment of two areas which have raised significant difficul-
ties with the law/fact distinction: obscenity and privacy. The section will
conclude with an examination of the Supreme Court's recent allocation of a
free expression issue to the factfinder in an administrative law setting.

A. The Allocation of Power in the Eighteenth Century

As noted above, the labels of "law" and "fact" have historically dictated
the allocation of power between judge and jury. This allocation has been
particularly critical in the area of free expression, where the law/fact alloca-
tion is the most outcome determinative factor in a trial. For precisely this
reason, the law/fact distinction was the focus of much of the eighteenth
century free expression litigation. In the decades preceding the ratification of
the first amendment, debate centered on the role of judges and juries under
the English common law of seditious libel. As Professor Chafee wrote, "two-
different views of the relation of rulers and people were in conflict." 83 One
view held that rulers were superior to the people they governed and that
accordingly they must not be subjected in newspapers and pamphlets to any
criticism that would tend to diminish their authority.8 4 To protect this
autocratic view, the role of juries in libel cases was deemed to be that of
merely determining whether publication in fact occurred and whether it
referred to a member of the ruling class. Lord Raymond of the Star Chamber
specified the role of the judge in 1731. He noted that the determination of
whether a publication was unlawful belongs not "to the office of the jury, but
to the office of the Court; because it is a matter of law, and not of fact; and of
which the Court are the only proper judges . . .for matters of law and
matters of fact are never to be confounded.''85

" Z. CHAFEE, FREE SPEECH IN THE UNITED STATES 18 (1941).
14 Id. at 18-19. The first view reflected the Blackstonian theory that liberty of the

press forbids nothing except censorship. Professor Chafee noted that if Coke's rule
of statutory construction is applied to the first amendment and one inquires into what
mischief the Framers intended to remedy, it is clear that it was not censorship. The
press has been free of censorship since 1695 and in the colonies since 1725.

85 Trial of Richard Francklin for a libel, 1731, STATE TRIALS XVII, 625, quoted
in I. BRANT, supra note 70, at 172. Professor Brant concluded that this restrictive
statement by Lord Raymond of the Star Chamber had a lasting impact in British and
American courts. Brant stated that the full opinion, whose legal support was "un-
identified as to origin," became in time "the authentic voice of the English judiciary,
supposedly summarizing five hundred years of the common law." 1. BRANT, supra
note 70, at 172-73.
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The competing viewpoint held that the rulers were the servants of the
people. The people might therefore find fault with their servants and spawn
discussion relating to the common good. Under this consensus view, juries
had the primary decision-making role. One of the most notable voices in
favor of that role was Peter Zenger's attorney, Andrew Hamilton. 6 In the
famous Zenger trial, the publisher of New York's Weekly Journal was
prosecuted for his protest of Royal Governor Cosby's arbitrary removal of
Chief Justice Lewis Morris. In the trial before Morris' successor, Hamilton
argued that the jury had "the right, beyond all dispute, to determine both the
law and the fact; and where they do not doubt of the law, they ought to do
so.' 87

Hamilton not only persuaded the Chief Justice that the issue of libel was
for the jury, but he also obtained Zenger's acquittal. 88 The Peter Zenger case
firmly established that juries in the American colonies had the right to decide
the libel issue. Zenger's acquittal was certainly in the minds of the first
amendment's Framers as they sought to protect the citizens from tyrannical
libel rules. 89 The historical record strongly suggests that the Founders would
insist that citizen jurors have input in resolving mixed issues of law and fact
under the first amendment as contemporary courts struggle with free speech
litigation.

B. Contemporary Free Expression Issues: Law or Fact?

The question of whether a speech-related issue is one for the judge or one
for the jury has arisen on many occasions since passage of the first and
seventh amendments. Two major contexts in which juries have been ac-
corded extensive power are obscenity9" and invasions of privacy. 91 In both
of these instances the notion of a "community standard" has been incorpo-
rated into a legal principle that the jury is asked to determine as a "fact" and
then to apply in reference to the evidence presented at trial. The Supreme
Court, however, has maintained its authority to give de novo review to these
jury decisions. 92

86 See supra note 70.
7 See Trial of John Peter Zengerjor libel, 1735, XVII STATE TRIALS 675, quoted

in I. BRANT, supra note 70, at 178.
88 See I. BRANT, supra note 70, at 179.
89 See Z. CHAFEE, supra note 83, at 18, 20. If one is to consider "what mischief in

the existing law the framers of the First Amendment wished to remedy," id. at 18,
one must recognize that "[tihe founders had seen seventy English prosecutions for
libel since 1760, and fifty convictions under the common-law rule, which made
convictions easy. That rule had been detested in the country ever since it was
repudiated by jury and populace in the famous trial of Peter Zenger." Id. at 20.

90 See infra notes 93-107 and accompanying text.
9' See infra notes 110-17 and accompanying text.
92 See infra notes 108-09 and accompanying text.
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In both obscenity and privacy litigation, the first amendment is used by a
defendant citizen as a shield against possibly unjust governmental power, be
it a criminal conviction or a civil judgment. In these cases, the Court holds
itself to be the final arbiter of the application of the community standard
"fact" to the law of the first amendment in order to ensure that a jury does
not unfairly restrict free expression. Therefore, when the Court is not
protecting against jury restriction of free expression, there is no need for de
novo appellate review.

1. The Role of Juries in Obscenity Litigation

Before examining the Court's analysis of the law/fact distinction in Con-
nick, the Supreme Court's treatment of jury findings in other free speech
litigation must be evaluated. The most notable area of constitutional litiga-
tion involving the role of juries has been criminal prosecution under the law
of obscenity. The Supreme Court developed its current approach to obscen-
ity in a trilogy of cases beginning with Roth v. United States. 93

In Roth, the Supreme Court upheld the conviction of a defendant who
claimed that the statute relied on by the police violated the first amend-
ment. 94 The defendant argued that since different juries could reach different
conclusions about the same allegedly obscene material, the statute was
unconstitutionally vague. 9 The Court, however, accepted the natural incon-
sistency of jury findings, stating that disparate findings of fact are "one of
the consequences we accept under our jury system."- 96

Several years later in Miller v. California, 97 a case involving a conviction
for the mailing of unsolicited advertising of adult books, the Court again
addressed the role of juries in obscenity prosecutions. Relying on Roth, 98 the
Court held that the sensitive questions of law and fact in these cases must be
left to the jury system and to the accompanying safeguards provided by
judges, rules of evidence, and the presumption of innocence. 99 The Court
accordingly set out guidelines for juries to follow. Within the three-part
Miller test, the trier of fact must determine "whether 'the average person,
applying contemporary community standards' would find that the work,

93 354 U.S. 476 (1957).
94 Id. at 479 n.2. The challenged statute stated: "Every obscene, lewd, lascivious,

or filthy book, pamphlet, picture, paper, letter, writing, print, or other publication of
an indecent character; . . . [i]s declared to be nonmailable matter and shall not be
conveyed in the mails or delivered from any post office or by any letter carrier." 18
U.S.C. § 1461 (1955).

91 Roth, 354 U.S. at 492 n.30 (Roth claimed the statute was insufficiently precise to
satisfy due process requirements).

96 Id. (citing Dunlop v. United States, 165 U.S. 486, 499-500 (1897)).
97 413 U.S. 15 (1973).
91 Id. at 26 n.9.
99 Id. at 26.
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taken as a whole, appeals to the prurient interest."' 10

The essence of the Miller test was the Court's determination that juries be
entrusted to inject their own views as to what constitutes "contemporary
community standards" into each case. 1°1 The Court's rationale was that
such determinations, along with the others outlined, "are essentially ques-
tions of fact."l 0 2 Because community standards played such an inextricable
role in labeling material "obscene," the Court decided that a national stan-
dard of obscenity was unworkable.103

Despite the sweeping statements in favor of jury resolution of issues in
Miller, only one year later the Court restricted the discretion of juries in their
administration of the Miller guidelines. After a jury in rural Georgia returned
a conviction of the defendant for showing the movie Carnal Knowledge, the
Supreme Court in Jenkins v. Georgia 10 4 reversed. The Court stated that "as
a matter of constitutional law," the film did not depict sexual conduct in a
patently offensive way. 10 5

Although Miller had left the question of obscenity to juries, the Jenkins
Court held that while questions such as whether material appeals to the
prurient interest or is "patently offensive" are essentially questions of fact,
"it would be a serious misreading of Miller to conclude that juries have
unbridled discretion in determining what is 'patently offensive.' "106 Addi-
tionally, the Court indicated its belief that first amendment values are pro-
tected adequately only if appellate courts have the ultimate power to con-

100 Id. at 24 (citations omitted). The full Miller test is as follows:
The basic guidelines for the trier of fact must be: (a) whether "the average
person, applying contemporary community standards" would find that the work,
taken as a whole, appeals to the prurient interest.... ; (b) whether the work
depicts or describes, in a patently offensive way, sexual conduct specifically
defined by the applicable state law; and (c) whether the work, taken as a whole,
lacks serious literary, artistic, political, or scientific value.

Id.
101 Id. at 30 ("The adversary system, with lay jurors as the usual ultimate

factfinders in criminal prosecutions, has historically permitted triers of fact to draw
on the standards of their community, guided always by limiting instructions on the
law.").

102 Id.
103 The Court stated that "[i]t is neither realistic nor constitutionally sound to read

the First Amendment as requiring that the people of Maine or Mississippi accept
public depiction of conduct found tolerable in Las Vegas, or New York City." Id. at
32. "People in different states vary in their tastes and attitudes, and this diversity is
not to be strangled by the absolutism of imposed uniformity." Id. at 33.

104 418 U.S. 153 (1974).
105 Id. at 161. Interestingly, the majority opinion written by Justice Rehnquist

noted that the movie appeared on many "Ten Best" lists for 1971, and quoted a
favorable review of the film. Id. at 158-59.

106 Id. at 160.
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duct an independent review of constitutional claims when necessary. 0 7

Stated another way, Jenkins stands for the proposition that appellate courts
should disturb jury verdicts only when such intervention is necessary to
vindicate first amendment rights.

2. The Role of Juries in Privacy Litigation

Civil litigation involving free expression has similarly seen the develop-
ment of a doctrine that courts should err on the side of vindicating first
amendment rights. The Supreme Court has justified this rule by explaining
that an independent review of the record is necessary to ensure that any
decision to leave speech unprotected is confined within narrow limits in
order that "protected free expression will not be inhibited."'' 0 8 The Court
has intervened on a number of occasions, but always in cases when hostile
majoritarian views would have stifled free expression. 0 9

The similarity between the analysis employed in invasion of privacy cases
and obscenity cases can be striking. The opinion of the United States Court
of Appeals for the Ninth Circuit in Virgil v. Time, Inc. 110 is a good example.

107 Id. The Court stated that while the examples provided of what a state statute

could define for regulation under the "patent offensiveness" standard were not
exhaustive, they were intended to fix constitutional limitations on the material
subject to such a determination. "It would be wholly at odds with this aspect of
Miller to uphold an obscenity conviction based upon a defendant's depiction of a
woman with a bare midriff, even though a properly charged jury unanimously agreed
on a verdict of guilty." Id. at 161.

101 Bose Corp. v. Consumers Union of United States, 104 S. Ct. 1949, 1962(1984).
The Court, in noting its power to decide the issue, stated that "the Court has
regularly conducted an independent review of the record both to be sure that the
speech in question actually falls within the unprotected category and to confine the
perimeters of any unprotected category within acceptably narrow limits in an effort
to ensure that protected expression will not be inhibited." Id. (emphasis added).
General instructions to the jury concerning the protected nature of some speech may
not serve to "eliminate the danger that decisions by triers of fact may inhibit the
expression of protected ideas." Id. (emphasis added). For an analysis of this case,
see infra notes 237-45 and accompanying text.

109 See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 915-16 & n.50 (1982)
(to assure itself that the judgment did not constitute a forbidden intrusion on free
expression, the Court examined the whole record and held that non-violent activities
surrounding a boycott of white merchants were constitutionally protected where,
through the exercise of their first amendment rights of speech, assembly, association,
and petition, petitioners sought to bring about political, social, and economic
change); New York Times Co. v. Sullivan, 376 U.S. 254, 285 (1964) (in examining a
libel verdict, the Court held that expression does not lose constitutional protection
simply because it appears in the form of a paid newspaper advertisement). For an
analysis of these cases, see infra notes 227-36 and accompanying text.

110 527 F.2d 1122 (9th Cir. 1975), cert. denied, 425 U.S. 998 (1976).
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Just as the obscenity cases largely relegated the determination of obscenity
to jury application of community standards, Virgil formulated a community
standards test for determining newsworthiness in the context of an unwar-
ranted disclosure privacy case. The jury must determine what is a matter of
legitimate public interest. The line is to be drawn when publicity ceases to be
the giving of information to which the public. is entitled and becomes the
reporting of morbid and sensational private information about which a rea-
sonable member of the public has no concern."'

Although the Virgil court placed the determination of community stan-
dards in the hands of the jury, as the Supreme Court had done in the
obscenity cases," 2 the panel stated that close judicial supervision of juries is
required to lessen the possibility that the jury will use the general verdict as a
weapon with which to punish unpopular ideas or speakers." 3 The Ninth
Circuit recognized that the fear of majoritarian punishment had prompted
the Supreme Court to erect in defamation cases some constitutional privi-
leges that courts decide as questions of law, 14 such as whether an individual
is a public figure or public official. " 5 The Virgil court determined that while
the danger of majoritarianism is also present in the area of privacy, a

"1' 527 F.2d at 1129. The standard used in Virgil is taken from the RESTATEMENT

(SECOND) OF TORTS § 652F comment f (Tent. Draft No. 13, 1967) (later adopted as
RESTATEMENT (SECOND) OF TORTS § 652D comment h (1977)). The full text of this
comment states:

In determining what is a matter of legitimate public interest, account must be
taken of the customs and conventions of the community; and in the last analysis
what is proper becomes a matter of the community mores. The line is to be
drawn when the publicity ceases to be the giving of information to which the
public is entitled, and becomes a morbid and sensational prying into private lives
for its own sake, with which a reasonable member of the public, with decent
standards, would say that he had no concern.
112 See 527 F.2d at 1129 n.12 (fact that community standards play a role of

constitutional dimension in obscenity cases buttresses court's conclusion that such a
standard is not constitutionally infirm).

''3 See id. at 1130 n.13 (citing Rosenblatt v. Baer, 383 U.S. 75, 88 n.15 (1966)).
"1 527 F.2d at 1130 n. 13; see also Woito & McNulty, The Privacy Disclosure Tort

and the First Amendment: Should the Community Decide Newsworthiness?, 64
IOWA L. REV. 185, 220 (1979) (Virgil standard gives substance to the decency
limitation and offers sufficient breathing space for the press because of the extreme
conduct necessary to find such offensiveness).

11 See Rosenblatt v. Baer, 383 U.S. 75, 88 (1966) (the Court did not delineate the
precise scope of the term, but stated that the "public official" designation applies at
the very least to those among the hierarchy of government employees who have
substantial responsibility for the conduct of governmental affairs). The analysis of
this article would suggest that questions regarding who is a public official for pur-
poses of the coverage of the first amendment should, as issues of law application, be
for the jury in the first instance. See Branti v. Finkel, 445 U.S. 507 (1980) (public
defenders, not confidential or policymaking employees, protected from patronage
firing) (bench trial).
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determination founded on community mores must be primarily resolved by a
jury, subject to close judicial scrutiny to ensure that the jury findings con-
form to first amendment principles. "16 The "close judicial scrutiny" required
consists of a review by the court of the evidence at various stages of the
litigation to determine whether that evidence suggests that the material is
sufficiently "morbid and sensational" to justify submission of the issue of
newsworthiness to the jury. If the evidence does not approach this "morbid
and sensational" standard, the defendant is entitled to judgment as a matter
of law. The court determined this standard to be a sufficient "buffer against
possible First Amendment interferences." 1 1 7

In the obscenity and privacy contexts, the Supreme Court and lower
federal courts have developed the abstract concept of a "community stan-
dard." This concept is not an historical or pure fact but is a mixed question
of law and fact. For policy reasons the courts have allowed juries to make
the determination of the community standard, subject to judicial usurpation
only if the first amendment's interests in free expression will otherwise be
violated.

3. Law and Fact in the Administrative Law Context

The preceding sections have demonstrated the Court's recognition of the
factual components of legal concepts involving free expression. In FCC v.
WNCN Listeners Guild, 8 the Court recently confronted a free expression
issue" 9 in an administrative law setting120 and assigned the resolution of a
mixed question of law and fact to an agency rather than asserting its power
to resolve the issue as a question of law. Analysis of this case, and other
administrative law precedents, shows the Court's rejection of the ontological
or abstract approach to mixed questions of law and fact in the administrative

16 See 527 F.2d at 1130 n.13 (citing New York Times Co. v. Sullivan, 376 U.S.
254, 285 (1964)).

1"7 527 F.2d at 1131. The court noted that the function of a court in reviewing the
evidence was to decide whether, on the record, reasonable minds could differ. If in
the judgment of the court reasonable minds could not differ, and the answer on which
reasonable minds agree favors invocation of the privilege, then summary judgment
for the appellant would be proper. Id.

118 450 U.S. 582 (1981).
119 The Court addressed the problem of what constituted the "public interest" in

reviewing an approval of a license transfer under the Communications Act of 1934, 47
U.S.C. §§ 309(a), 310(d) (1982). While this issue was not a free expression issue
under the first amendment, the concept of the "public interest" in broadcasting
raises many of the normative issues involved in traditional first amendment litigation.

120 In an administrative law case there is no jury. The reviewing court is examining
the conduct of a government agency. However, the issues of appellate review are
identical to those of a jury setting. The court determines whether to defer to the initial
factfinder or to substitute its judgment on the law application issues, thereby advanc-
ing its own notions of public policy.
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law setting. The Court should also use this policy approach toward mixed
questions of law and fact in traditional first amendment litigation.

Professor Davis has commented at length on the arbitrary manner in
which the Supreme Court determines that some agency decisions are
deemed matters of "fact" while other decisions of a seemingly indistin-
guishable nature are labeled matters of "law."'' In many cases, the Court
classifies questions of law application as issues of "fact" in order to limit
review. The Court has thus used a policy approach to the law/fact problem
and has used the labels of "law" and "fact" to determine the outcome.1 22

Professor Davis concludes that the Court has no coherent approach to
determining whether a question of law/fact application is to be deemed
"law" or "fact.'' 12 3

Of particular interest here is the Supreme Court's treatment of the FCC's
determinations of "public interest." When the agency implements the
Communications Act of 1934, it must find that all applications for license,
transfer, or renewal conform to the standard of serving "the public interest,
convenience and necessity."' 24 The Supreme Court treated "public inter-
est" as a fact in WNCN Listeners Guild. In that case the Supreme Court
reversed the lower court's substitution of its own judgment for that of the
Commission. 2 The Commission had concluded that the "public interest" is
best served by unregulated radio competition. The circuit court considered it
to be the role of the court to determine the meaning of the statutory com-

121 See K. DAVIS, supra note 1, § 30.01, at 190.
122 Id. Professor Davis has observed that the Supreme Court customarily classifies

questions of application-" mixed" questions of law and fact--as questions of 'fact'
whenever it has seen fit to limit review; in other words, the Court has often used a
practical or policy approach to the law-fact distinction and has often rejected the
literal or analytical approach." Id.

123 Id. § 30.00, at 580 (1982 Supp.) (the Court has provided "no guide as to when it
is [fact] and when it is [law]").

124 Communications Act of 1934, §§ 309(a), 310(d) (codified at 47 U.S.C.
§§ 309(a), 310(d) (1982)).

As a matter of ontology, "public interest" and "public concern" are remarkably
similar in their degree of abstractness. It is worth considering whether there can be a
principled basis for the Supreme Court to treat "public interest" as a question of
"fact" here and "public concern" as a matter of "law" in public employee free
speech cases such as Connick. While the Court in WNCN Listeners Guild did not use
the law/fact vocabulary, its decision to defer to administrative fact-finding is the
institutional equivalent of deference to a jury factfinder.

125 See WNCN Listeners Guild v. FCC, 610 F.2d 838, 854 (D.C. Cir. 1979) (policy
statement of FCC disagreement with court's holding was of no force because al-
though the court "has neither the expertise nor the constitutional authority to make
'policy, ' " it does have the final say in "matters of interpreting the 'law' "). The
United States Court of Appeals for the District of Columbia Circuit required that the
FCC hold hearings to determine in each case whether the abandonment of a pro-
gramming format served the public interest.
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mand to act in the "public interest." ' 126 The Supreme Court reversed,
holding that Congress had allocated to the Commission the task of determin-
ing the scope of the "public interest" and that the Commission's decision
was entitled to substantial judicial deference. 127 In effect, the Court con-
cluded that the Commission had made a factual determination that should
not be disturbed unless clearly erroneous.

The Court's treatment of "public interest" as "fact" rather than "law"
exemplifies the Court's treatment of law/fact application on review. Consid-
erations of policy rather than analysis of the ontological nature of the issues
are primary. The Court follows the "practical" rather than the "abstract"
approach to questions of law/fact application, but it has articulated no
coherent basis for its policy reasons in so doing. "Perhaps the answer,"
Professor Davis has commented, "is that the Court prefers its own unguided
discretion in each case, so that law will not control the answer, and perhaps
the Court prefers not to acknowledge that it prefers unguided discretion to
law."1

28

The Supreme Court's analysis of "public interest" in the administrative
context is consistent with contemporary treatment of privacy and obscenity
cases. In each of these important areas of the law, courts allow the factfin-
der, as the barometer of reasonable behavior, to determine the community
standards. Only if the factfinder acts to infringe on areas of protected rights
will a court step in and critically review the record. The limited right of
appellate review is crucial to the maintenance of constitutional protections,
but decisions by the jury or the agency which are reasonable are not dis-
turbed. The factfinder is still the baseline protector of individual liberties.
This pattern of decisions, however, does not justify the Supreme Court's
behavior in Connick.

III. Connick v. Myers: PUBLIC EMPLOYEE FREE SPEECH

In Connick, the Court faced a question involving free expression in the
government workplace. Whether or not the speech in this particular case
was protected depended not only on the substantive legal standards but also
on how the Court treated the trial court's findings of fact.

A. The Background of Connick v. Myers

1. Government Employment as Privilege

Before examining the Court's analysis in Connick in detail, one should
note the Supreme Court's treatment of public employment cases in general.

126 Id. at 854-55 ("[l]n matters of interpreting the 'law' the final say is constitution-
ally committed to the judiciary.").

127 WNCN Listeners Guild, 450 U.S. at 594.
128 See K. DAVIS, supra note i, § 30.00, at 286 (Supp. 1978).
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The typical American non-union employee is considered "terminable at
will" and can be discharged from his job for a good reason, a bad reason or
no reason at all. 129 The terminable at will doctrine arose in the laissez-faire
economic environment of turn-of-the-century America 130 and continues in
effect in most jurisdictions. This doctrine was a deviation from the tradi-
tional British rule, which presumed employment for one year in the absence
of a specific term. 13 1 State common law governs the public employment
relationship in the absence of a statutory civil service system; therefore,
non-union government employees are terminable at will in the absence of a
statutory grant of tenure.

Early in this century, courts refused to accord public employees their
constitutional right of free speech. In keeping with the laissez-faire philoso-
phy that dominated the common law of employment, courts viewed public
employment as a privilege that employees were theoretically free to accept
or reject. Since the choice to accept was freely made by the employee, the
state was free to condition its offer in any way it chose-including demand-
ing the waiver of first amendment rights. This attitude was enshrined in
Justice Holmes' pithy remark: "The petitioner may have a constitutional
right to talk politics, but he has no constitutional right to be a policeman." 132

Until the 1950's, the government could require employees to check their first
amendment freedoms at the workplace door.The Supreme Court began to reevaluate the application of the right/
privilege distinction to public employment in the context of the post-war
loyalty cases. In Wieman v. Updegraff, 133 the Supreme Court invalidated,

129 Compare Adler v. American Standard Corp., 290 Md. 615, 432 A.2d 464 (1981)
(at will employee terminable for any reason that is not contrary to public policy) with
Toussaint v. Blue Cross Blue Shield, 408 Mich. 579, 292 N.W.2d 880 (1980) (employ-
ees under contract are terminable only upon a showing of probable cause); see also
Blades, Employment at Will vs. Individual Freedom: On Limiting the Abusive Exer-
cise of Employer Power, 67 COLUM. L. REv. 1404, 1405 (1967) (potential for oppres-
sion inherent in the employment relationship warrants a tort remedy for the abusively
discharged employee); Comment, Protecting at Will Employees Against Wrongful
Discharge: The Duty to Terminate Only in Good Faith, 93 HARV. L. REV. 1816, 1816
(1980) (courts should imply a contract term allowing only good faith discharges, or
create a tort duty that employers discharge only in good faith).

130 The Supreme Court joined in the period's capitulation to laissez-faire economic
theory and the theory's view toward employee rights. See Coppage v. Kansas, 236
U.S. 1 (1915) (employee fired for membership in labor union not denied due process
of law); Adair v. United States, 208 U.S. 161 (1908) (similar: union membership
legitimate grounds for dismissal).

131 See Toussaint, 408 Mich. at 600-09, 292 N.W.2d at 885-90, and cases cited
therein.

132 McAuliffe v. Mayor of New Bedford, 155 Mass. 216, 220, 29 N.E. 517, 517
(1892) (Holmes, J.).

133 344 U.S. 183 (1952).
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on due process grounds, an Oklahoma statute that required state officers to
take a loyalty oath.' 34 In so doing, the Court noted that democratic govern-
ment must meet threats to security without infringing on the freedoms that
are the ultimate values of all democratic living. 135 Faced with the argument
that the Court was disregarding precedent and creating a constitutional right
to public employment, Justice Clark contended that the Court "need not
pause to consider whether an abstract right to public employment exists. It is
sufficient to say that constitutional protection does extend to the public
servant whose exclusion pursuant to a statute is patently arbitrary or dis-
criminatory. " 136

Eight years later the Court again narrowed the doctrine of government
employment as a privilege. In Shelton v. Tucker, " the Supreme Court
invalidated an Arkansas statute that compelled every teacher to file an
annual affidavit listing every organization to which he or she had belonged
within the preceding five years.' 3 8 The Court held that the statute impaired
the teachers' right of free association, a right closely allied with free speech
and a right which lies at the foundation of a free society. 13 9

With accordingly little fanfare, the Supreme Court in 1967 declared that
"[t]he theory that public employment which may be denied altogether may
be subjected to any conditions, regardless of how unreasonable, has been
uniformly rejected." 140 Thereafter, the stage was set for the Supreme Court
to pronounce, despite Justice Holmes' declaration, that the policeman did in
fact have a right to talk politics.

134 The suit was brought by a "citizen and taxpayer" to enjoin state officials from
paying members of the staff and faculty of Oklahoma Agriculture and Medical
College who had failed to take the required oath. Id. at 185.

135 Id. at 188 (in periods of international stress "[d]emocratic government is not
powerless to meet threats of disloyalty, but it must do so without infringing"
upon freedom).

136 Id. at 192.
137 364 U.S. 479 (1960).
131 Id. at 480.
139 Id. at 486. The Court noted that "[s]uch interference with personal freedom is

conspicuously accented when the teacher serves at the absolute will of those to
whom the disclosure must be made-those who any year can terminate the teacher's
employment without bringing charges, without notice, without a hearing, without
affording an opportunity to explain." Id. The Court therefore concluded that "even
though the government purpose be legitimate and substantial, that purpose cannot be
pursued by means that broadly stifle fundamental personal liberties when the end can
be more narrowly achieved." Id. at 488.

140 Keyishian v. Board of Regents, 384 U.S. 589, 605-06 (1967) (quoting Keyishian
v. Board of Regents, 345 F.2d 236, 239 (2d Cir. 1965)) (state laws requiring loyalty
certificates and oaths of state university faculty present substantial constitutional
questions).
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