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Introduction

Not too long ago, the most talked-about school desegregation
case was Brown v. Board of Education.! What was its promise, its
guarantee for our public school children?? Today that honor belongs
to Missouri v. Jenkins? and the conversation has changed from

1. 347 U.S. 483 (1954) (Brown I).

2. For three excellent articles considering the promise of Brown, see Paul Gewirtz,
Choice in the Transition: School Desegregation and the Corrective Ideal, 86 COLUM. L.
REv. 728 (1986); James S. Liebman, Desegregating Politics: “All-Out” School
Desegregation Explained, 90 COLUM. L. REV. 1463 (1990); Peter M. Shane, School
Desegregation Remedies and the Fair Governance of Schools, 132 U. PA. L. REv. 1041
(1984). Scholarship concerning Brown has certainly continued. See, e.g., Kevin Brown,
Has the Supreme Court Allowed the Cure for De Jure Segregation to Replicate the Disease?,
78 CORNELL L. REV. 1 (1992); Michael J. Klarman, Brown, Racial Change, and the Civil
Rights Movement, 80 VA. L. REV. 7 (1994); Michael W. McConnell, Originalism and the
Desegregation Decisions, 81 VA. L. REv. 947 (1995); Mark Tushnet, The Significance of
Brown v. Board of Education, 80 VA. L. REv. 173 (1994).

3. The main remedial order in the case is reported as Jenkins v. Missouri, 639 F.
Supp. 19 (W.D. Mo. 1985), aff’'d as modified, 807 F.2d 657 (8th Cir. 1986).
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defining the meaning of Brown 1 to criticism of the expansiveness
(and expensiveness) of the school desegregation remedy for Kansas
City, Missouri. How can a school desegregation remedy properly
require a 3,500 square-foot, dust-free mechanics’ room and a Model
United Nations meeting hall wired for language translation?* At a
staggering cost of $2,000,000,000 over thirteen years,’ the Jenkins
remedy has included a local property tax, a systemwide magnet
school program, multiple compensatory education programs, and
extensive capital improvements and has affected all facets of school
administration—student assignment, faculty assignment,
transportation, facilities, curriculum, staff development, and
educational programs.6 The Supreme Court has considered the case

4. The case has been the subject of scholarship as well as judicial comment. See, e.g.,
Jose Felipe Anderson, Perspectives on Missouri v. Jenkins: Abandoning the Unfinished
Business of Public School Desegregation “With All Deliberate Speed,” 39 HOw. L.J. 693
(1996); Richard A. Epstein, The Remote Causes of Affirmative Action, or School
Desegregation in Kansas City, Missouri, 84 CAL. L. REV. 1101 (1996); Bradley W.
Joondeph, Missouri v. Jenkins and the De Facto Abandonment of Court-Enforced
Desegregation, 71 WASH. L. REV. 597 (1996); Theodore M. Shaw, Missouri v. Jenkins:
Are We Really a Desegregated Society?, 61 FORDHAM L. REV. 57 (1992); John Choon
Yoo, Who Measures the Chancellor’s Foot? The Inherent Remedial Authority of the
Federal Courts, 84 CAL. L. REV. 1121 (1996).

The dialogue generated by the example of this case is not confined to dark lecture
halls or Supreme Court opinions or even enlightened law review articles. The case has
invaded public thought. Multiple newspaper articles and editorials and even Sixty Minutes
have examined the case. See, e.g., Affirmative Reaction II, WALL ST. J., June 13, 1995, at
AlS; Carole Ashkinaze, Kennedy’s Boneheaded Dissent, CHI. SUN-TIMES, April 24, 1990,
at A29; Court-Ordered Taxation, WASH. POST, April 20, 1990, at A26; Dennis Farney,
Fading Dream? Integration Is Faltering In Kansas City Schools as Priorities Change,
WALL ST. J., Sept. 26, 1995, at Al; James J. Kilpatrick, King Numbers Rules Supreme in
Kansas City Schools, ATLANTA JOURNAL-CONST., Aug. 17, 1989, at A17; Charles E.M.
Kolb, Kansas City Judge Needs Lesson in Federalism, WALL ST. J., Jan. 5, 1988 at A24;
George F. Will, The Imperial Judiciary, WASH. POST, April 26, 1990, at A23.

Of course, underlying the discussion over the Jenkins remedy lurks a question over
the rights at issue. See Frank H. Easterbrook, The Limits of Judicial Power in Ordering
Remedies: Civil Rights and Remedies, 14 HARV. J.L. & PUB. PoL’Y 103, 103 (1991)
(“When we hear an objection to the remedy, it is almost always a disguised objection to
the definition of what is due, and not to the methods used to apply the balm.”); Paul
Gewirtz, Remedies and Resistance, 92 YALE L.J. 585, 593 & n.16 (1983) (“Criticism of a
remedy . .. may reflect criticism of the underlying right.”); Susan P. Sturm, A Normative
Theory of Public Law Remedies, 79 GEO. L.J. 1355, 1382 (1991) (“At least some of the
debate over the court’s proper remedial role is a thinly veiled attack on the prevailing
interpretation of the Constitution.”).

5. The desegregation remedy began in 1985. To fund that remedy, as of 1997, the
State had spent approximately $1.2 billion, and the school district had spent approximately
$600 million. See Jenkins v. Missouri, 959 F. Supp. 1151, 1156 (W.D. Mo.), affd, 122 F.3d
588, 591 (8th Cir. 1997). By the end of 1998, the estimated cost reached $2.0 billion. See
Julie Blair, Mo. Makes Final K.C. Desegregation Payment, EDUC. WK., Dec. 16, 1998, at
20.

6. See Jenkins, 639 F. Supp. at 26-43
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three times,” and the district court and court of appeals have issued
between them scores of opinions.?

In an ironic coincidence, just across the river in Kansas City,
Kansas, there exists a felicitous alternative example of a federal
court’s remedial powers. That school desegregation case, although
lasting almost twenty-four years, involved a limited, hands-off
remedy. The remedy directly involved only student and faculty
assignment.? After the district court ordered the remedy in 1981, the
case only produced one formal status conference, one unopposed
hearing, and a single published opinion. The lawsuit ended in 1997,
without opposition from the plaintiff and without national fanfare.10

The different remedial processes in the two cases are stunning.
Some commentators would argue that one or both of the cases, like
other public law litigation, illustrates federal courts overstepping their
limited powers and effectively running local school systems.!* Others
might use the cases to evaluate the competency of courts as agents of
social change or to declare one court’s remedy superior.!?

7. See Missouri v. Jenkins, 515 U.S. 70 (1995) (Jenkins III} (reversing and remanding
on the scope of the school desegregation remedy); Missouri v. Jenkins, 495 U.S. 33 (1990)
(Jenkins 1) (considering the power of a federal court to order an increase in local taxes);
Missouri v. Jenkins, 491 U.S. 274 (1989) (Jenkins I) (affirming award of attorneys’ fees).

8. For example, from August 1997 to August 1998, the court of appeals issued eight
separate opinions. See Jenkins v. Missouri, 133 F.3d 560 (8th Cir. 1997); Jenkins v.
Missouri, 133 F.3d 559 (8th Cir. 1997); Jenkins v. Missouri, 131 F,3d 716 (8th Cir. 1997);
Jenkins v. Missouri, 128 F.3d 1201 (8th Cir.), vacated, 133 F.3d 560 (8th Cir. 1997); Jenkins
v. Missouri, 127 F.3d 709 (8th Cir. 1997); Jenkins v. Missouri, 124 F.3d 1310 (8th Cir. 1997);
Jenkins v. Missouri, 122 F.3d 588 (8th Cir. 1997); Jenkins v. Missouri, 121 F.3d 712 (8th
Cir.), vacated, 133 F.3d 560 (8th Cir. 1997). In 1996, the Eighth Circuit noted that it had
heard appeals in the case more than 20 times. See Jenkins v. Missouri, 78 F.3d 1270, 1272-
73 (8th Cir. 1996).

9. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, 974 F. Supp. 1367, 1373-80 (D. Kan. 1997).

10. See id. at 1386.

11. See generally Colin S. Diver, The Judge as Political Powerbroker: Superintending
Structural Change in Public Institutions, 65 VA. L. REV. 43 (defining the role of judges in
structural injunctions as “political,” rather than judicial); William A. Fletcher, The
Discretionary Constitution: Institutional Remedies and Judicial Legitimacy, 91 YALE L.J.
635 (1982) (contending that courts generally make illegitimate, political decisions in public
law remedies); Gerald E. Frug, The Judicial Power of the Purse, 126 U. PA. L. REV. 715
(1978) (examining the structural limits on federal judicial power in public law litigation);
Robert F. Nagel, Separation of Powers and the Scope of Federal Equitable Remedies, 30
STAN. L. REV. 661 (1978) (advocating the application of separation of powers principles
to limit the scope of public law remedies). Much of the debate concerning public law
remedies centers on the role of the judges. See Owen M. Fiss, The Supreme Court 1978
Term Foreword: The Forms of Justice, 93 HARV. L. REV. 1, 6 (1979). Even strong
proponents of public law question the role of the judiciary in the remedy. See id. at 57
(noting the loss of judicial independence in the public law remedy). For a summary of this
critique, see Sturm, supra note 4, at 1403-06.

12. See DONALD L. HOROWITZ, THE COURTS AND SOCIAL POLICY 17-19, 106-70
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This Article takes a different approach to analyzing public law
cases and suggests that the two Kansas City cases are remarkable not
for their differences, but for their similarities. In both cases,
defendants chose, to a large extent, their different remedies and drove
the remedial process. The district courts exercised very little
direction and control, and the plaintiffs had an effective voice only to
the extent allowed by defendants.

This occurred because the district courts behaved as they are
directed: follow Supreme Court precedent. The Supreme Court’s
approach to school desegregation in particular and public law!3
remedies in general has prevented lower court judges from
undertaking principled, well-grounded remedial processes and has
ceded too much remedial power to the defendants, the alleged or
adjudicated wrongdoers. Thus, this Article seeks to shift the debate
over public law remedies from a vigorous discussion of the propriety
and competency of federal courts in public law cases™* to a
recognition of a judicial system that cedes to defendants a remarkable
degree of remedial authority, at the plaintiffs’ expense. To rectify the
plaintiffs’ disadvantage in school desegregation cases, this Article
proposes that judges define more precisely plaintiffs’ rights, focus

(1977) (analyzing the competency of federal courts in school desegregation); MICHAEL A.
REBELL & ARTHUR R. BLOCK, EDUCATIONAL POLICY MAKING AND THE COURTS: AN
EMPIRICAL STUDY OF JUDICIAL ACTIVISM 147-74 (1982) (conducting empirical
investigation of school desegregation case to determine legitimacy and competency of
federal courts in public law cases); GERALD N. ROSENBERG, THE HOLLOW HOPE: CAN
COURTS BRING ABOUT SOCIAL CHANGE? 39-169 (1991) (critiquing the role of federal
courts in integrating public schools). For a description of the debate over the judiciary’s
competency in public law litigation, see Sturm, supra note 4, at 1406-08; Yoo, supra note 4,
at 1137-38.

13. This Article uses the phrase “public law” to refer to cases challenging the
operation of public institutions, i.e., school desegregation, the rights of institutionalized
persons, public housing discrimination, and voting rights. See Sturm, supra note 4, at 1357
n.1; see also Abram Chayes, The Role of the Judge in Public Law Litigation, 8 HARV. L.
REv. 1281, 1284 (1976); Yoo, supra note 4, at 1122 n.6. This type of litigation is also
referred to as “institutional reform litigation” and “structural reform litigation.” See Carl
Tobias, Public Law Litigation and the Federal Rules of Civil Procedure, 74 CORNELL L.
REV. 270, 279 (1989); Sturm, supra note 4, at 1357 n.1. This Article uses the terms “public
law,” “institutional reform,” and “structural reform” interchangeably, although some
distinguish the terms. See Tobias, supra, at 280. For citations to key scholarship on public
law, see Richard H. Fallon, Jr., Of Justiciability, Remedies, and Public Law Litigation:
Notes on the Jurisprudence of Lyons, 59 N.Y.U. L. REV. 1,1 n.1 (1984); Barry Friedman,
When Rights Encounter Reality: Enforcing Federal Remedies, 65 CAL. L. REV. 735, 736 n.4
(1992).

14, See supra authorities cited in footnotes 11-12. As Professor Owen M. Fiss has
described, the debate about public law remedies often speaks of a particular judge, rather
than of the “law.” See OWEN M. Fiss, THE CIVIL RIGHTS INJUNCTION 28 (1978)
(“[W]hen we speak of the decisional authority in the injunctive process we often talk not
of the law or even of the court, but of Judge Johnson or Judge Garrity.”).
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more particularly on the prospective aspects of the remedy, and
recognize their own remedial discretion.

Part I of this Article tells the tale of the two cities and their
school desegregation lawsuits. It chronicles the constitutional
violations and the multifaceted remedies in these two school districts
to demonstrate their shared remedial weaknesses. Despite more than
four decades of school desegregation law conducted throughout our
country, neither court had a meaningful definition of the desired end
result of the lawsuit. The courts approached the remedy as primarily
a reparative task—to eliminate the continuing segregative effects of
the past violations—but their approach depended on a fruitless
proximate cause analysis.’5 This created in both cases unacceptable
remedial ambiguity. In turn, the ambiguity allowed defendants, who
have a high degree of control over the particular means of the
remedy, to define the desired end result and, to a certain extent, the
plaintiffs’ rights themselves. Finally, the cases placed an increased
importance on returning school districts to “local control,” which
dominated the later stages of the remedy because of the imprecision
of the other remedial goals. Taken together, these principles ensured
that the defendants, more than the plaintiffs or even the district court,
would drive the remedial process.

These problems are not unique to the Kansas City metropolitan
area, but are present in most pending school desegregation cases,
which number in the mid-to-high hundreds,1¢ and in the hundreds of

15. See infra Parts I1.B.1.b, I.B.2.c (arguing that proximate cause in crafting the public
law remedy provides little guidance for it is almost impossible to define the present day
effects of defendants’ unlawfulness).

16. The United States alone is a party in pending cases governing approximately 400
school districts. See U.S. Dep’t of Just., Civil Rights Division, Educational Opportunities
Section Docket Sheet as of March, 1997 (on file with author). Approximately 100 of these
school districts operate under “general” orders to desegregate, with the case placed on the
inactive court docket. The majority of the United States’ cases are in southern states,
although a great number of northern school desegregation cases (where the Justice
Department has had minimal involvement) remain open. One school desegregation
expert estimates that approximately 695 schools districts (educating 3.9 million school
children) currently operate under formal school desegregation plans. See DAVID J.
ARMOR, FORCED JUSTICE: SCHOOL DESEGREGATION AND THE LAW 166 (1995).
School districts may under-report their operation under school desegregation decrees.
Only 256 school districts, with student enrollment exceeding two million, reported in 1990
to the Department of Education that they were subject to school desegregation orders.
See David S. Tatel, Desegregation Versus School Reform: Resolving the Conflict, 4 STAN.
L. & POL’Y REV. 61, 63 n.20 (1993) (citing OFFICE FOR CIVIL RIGHTS, DEP'T OF EDUC,,
1990 ELEMENTARY AND SECONDARY SCHOOL CIVIL RIGHTS SURVEY: COURT-
ORDERED SCHOOL DISTRICTS (1990)); see also David 1. Levine, The Latter Stages of
Enforcement of Equitable Decrees: The Course of Institutional Reform Cases After Dowell,
Rufo, and Freeman, 20 HASTINGS. CONST. L.Q. 579, 584 n.30 (1993) (counting 500
pending school desegregation lawsuits).
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other public law remedies that continue to influence America’s
housing, prisons, mental hospitals, and work places.!”

Part II turns to identifying why the defendants have the most
control over the remedial process and argues that the cause of the
problem is the Supreme Court. The Supreme Court, after a decade of
almost complete silence, has decided since 1991 seven -cases
concerning public law remedies. Four cases, Lawyer v. Department of
Justice® Lewis v. Casey,”® United States v. Virginia® and Missouri v.
Jenkins,?! concern the scope of the remedy (i.e., what the remedy can
seek to achieve). Rufo v. Inmates of Suffolk County addresses how a
public law remedy may be modified.?? Finally, two cases, Freeman v.
Pitts,® and Board of Education v. Dowell?* provide when and how
the lawsuits may be terminated.

This is the first article to examine these seven cases as a group. It
attempts to synthesize the separate stages of the public law remedy
(initial remedy, modification, and termination) and the two main
types of public law remedies (injunctive relief and consent decrees) to
define comprehensively the Supreme Court’s conception of public
law remedial power and all opportunities for judicial relief.?

17. See, e.g., In re Birmingham Reverse Discrimination Employment Litig., 20 F.3d
1525 (11th Cir. 1994) (employment discrimination case in its 21st year); Huertas v. East
River Hous. Corp., 992 F.2d 1263 (2d Cir. 1993) (housing discrimination case marking its
second decade); Navarro-Ayala v. Hernandez-Colon, 951 F.2d 1325 (st Cir. 1991) (mental
health institution case lasting 23 years); Keith v. Volpe, 960 F. Supp. 1448 (C.D. Cal. 1997)
(environmental protection and housing discrimination case marking a quarter century);
Inmates of the Allegheny County Jail v. Wecht, 848 F. Supp. 52 (W.D. Pa. 1994) (prison
conditions case lasting 21 years); Wyatt v. King, 803 F. Supp. 377 (M.D. Ala. 1992) (mental
health institution case 25 years old); Yoo, supra note 4, at 1124 (describing the broad,
continued reach of public law remedies).

18. 521 U.S. 567 (1997).

19. 518 U.S. 343 (1996).

20. 518 U.S. 515 (1996).

21. 515 U.S. 70 (1995)(Jenkins IIT).

22, 502 U.S. 367 (1992).

23. 503 U.S. 467 (1992).

24. 498 U.S. 237 (1991).

25. Prior scholarship has examined particular aspects of public law remedial power.
For a thorough article examining the standard for injunctive relief, see David S.
Schoenbrod, The Measure of an Injunction: A Principle to Replace Balancing the Equities
and Tailoring the Remedy, 72 MINN. L. REV. 627 (1988). For scholarship examining
implementation issues, see Lloyd C. Anderson, Implementation of Consent Decrees in
Structural Reform Litigation, 1986 U. ILL. L. REV. 725 [hereinafter Anderson,
Implementation]; Gewirtz, supra note 2; Friedman, supra note 13; Donald H. Zeigler,
Rights Require Remedies: A New Approach to the Enforcement of Rights in the Federal
Courts, 38 HASTINGS L.J. 665 (1987); Karla Grossenbacher, Note, Implementing Structural
Injunctions: Getting a Remedy When Local Officials Resist, 80 GEO. L.J. 2227 (1992).
Articles concerning modification and termination include Lloyd C. Anderson, Release and
Resumption of Jurisdiction Over Consent Decrees in Structural Reform Litigation, 42 U.
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The cases reflect five principles that, taken together, result in
excessive remedial authority being yielded to the defendants.
Specifically, the Court has maintained consistently that:

(1) the scope of the violation determines the scope of the
remedy;

(2) defendants deserve deference;

(3) federalism counts;

(4) through consent decrees parties can circumvent the limits on
injunctive relief; and

(5) effectiveness is sometimes too difficult to achieve.

These five principles, taken together, guarantee little opportunity
for redressing plaintiffs’ rights. Part III argues that three changes in
the Supreme Court’s approach to public law remedies must occur if
school desegregation plaintiffs are to have a meaningful opportunity
for an effective remedy. The school desegregation right, almost
completely retarded in its development, must be further defined.
Further, school desegregation remedies should focus on barring
current and future discrimination. School districts should have to
justify (either on practicality or educational grounds) or redress any
policy or practice that causes racial disparities. Finally, judges should
recognize the choices inherent in public law remedies and their own
role, not just the role of the defendants, in making those choices.

I. The Tale Of Two (Kansas) Cities

Almost twenty years after the Supreme Court declared in Brown
v. Board of Education that “separate but equal” had no place in the
Topeka, Kansas public schools, school desegregation traveled 60
miles due east to Kansas City, Kansas and Kansas City, Missouri.?¢
The two cities are primarily separated by a state line, a road for the
greater part. While the two cities are separate political units and the

MIAMI L. REV. 401 (1987); Timothy Stoltzfus Jost, From Swift to Stotts and Beyond:
Modification of Injunctions in the Federal Courts, 64 TEX. L. REV. 1101 (1986); Levine,
supra note 16; David 1. Levine, The Modification of Equitable Decrees in Institutional
Reform Litigation: A Commentary on the Supreme Court’s Adoption of the Second
Circuit’s Flexible Test, 58 BROOK. L. REV. 1239 (1993); Donald E. Lively, Desegregation
and the Supreme Court: The Fatal Attraction of Brown, 20 HASTINGS CONST. L.Q. 649
(1993). For an excellent article considering the appropriate process for the public law
remedy, see Sturm supra note 4. Finally, for three interesting articles addressing the rights
of third parties in public law remedies, see Owen M. Fiss, The Allure of Individualism, 78
IowA L. REV. 965 (1993); Douglas Laycock, Due Process of Law in Trilateral Disputes, 78
Jowa L. REV. 1011 (1993); Susan P. Sturm, The Promise of Participation, 78 IOWA L.
REV. 981 (1993).

26. 347 U.S. 483, 495 (1954) (Brown 1). Brown 1 considered four school districts:
Topeka, Kansas; Clarendon County, South Carolina; Prince Edward County, Virginia; and
New Castle County, Delaware. See id. at 486 n.1.
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Missouri city is approximately three times as large as the Kansas one,
the two cities have similar racial makeups and socioeconomic
populations.?

Before and after Brown I, the two cities separately operated
public school systems segregated by race. A Kansas statute permitted
the establishment and maintenance of a dual school system?2—one for
African-American students and one for white students—and the
Kansas City, Kansas school district operated “a formal, statutorily
sanctioned dual system.”?” In Missouri, the state constitution
required that public elementary and secondary schools be segregated

27. Census data from 1970, the decade in which both suits were filed, and from 1990
indicate similar racial makeups in both cities. In 1970, the white to black ratio in the
Kansas city was .793 to .204, see BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE,
1970 CENSUS OF THE POPULATION, KANSAS, Table 6, at 690-701 (1970) [hereinafter 1970
KANSAS], while in the Missouri city it was .775 to .221. See BUREAU OF THE CENSUS,
U.S. DEP'T OF COMMERCE, 1970 CENSUS OF THE POPULATION, MISSOURI, Table 6, at
714-25 (1970) [hereinafter 1970 MISSOURI]. In 1990, the ratio changed to .65 to .293 in the
Kansas city, see BUREAU OF THE CENSUS, U.S. DEP'T OF COMMERCE, 1990 CENSUS OF
THE POPULATION, KANSAS, Table C at 734-45 (1990) [hereinafter 1990 KANSAS], and
.668 to 296 in the Missouri city. See BUREAU OF THE CENSUS, U.S. DEP'T OF
COMMERCE, 1990 CENSUS OF THE POPULATION, MISSOURI, Table C at 770-81 (1990)
[hereinafter 1990 MISSOURI]. In 1970 the unemployment rate in both cities was 3.8%. See
1970 KANSAS at 692; 1970 MISSOURI at 716. In 1990, a small gap in unemployment rates
emerged, with the Kansas city having a rate of 8.9% and the Missouri city having a rate of
7.3%. See 1990 KANSAS at 741; 1990 MISSOURI at 777. In 1970, the median income of all
families for the Missouri and Kansas cities was $9,904 and $9,162, respectively. See 1970
KANSAS at 693; 1970 MISSOURI at 717. In 1990, the gap widened a little to $32,969 and
$28,082, respectively. See 1990 KANSAS at 738; 1990 MISSOURI at 774.

Differences between the cities certainly exist. The Missouri side is considered to be
more cosmopolitan; the Kansas side, more blue collar. The Missouri city has more
commercial and service industry, while the Kansas side is more industrial. Another
difference between the two cities is in education levels. In 1970, the Missouri city had
10.1% of its population 25 years and older having attended four or more years of college
while the Kansas city had only 6.6%. See 1970 KANSAS at 691; 1970 MISSOURI at 715. In
1990, the Missouri city had 22.0% of its population 25 years and older having that level of
education while the Kansas city had only 10.1%. See 1990 KANSAS at 738; 1990 MISSOURI
at774.

28. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, 610 F.2d 688, 689 (10th Cir. 1979).

29. Id. The Supreme Court had already analyzed the constitutionality of the Kansas
state statute in Brown 1, 347 U.S. at 495 n.1. The student and faculty at the elementary
schools were segregated pursuant to Kansas Laws of 1867, Ch. 49, § 7 from 1886 until
1954, which permitted cities with a population of more than 15,000 to establish and
maintain public elementary schools segregated by race. That statute did not apply to
secondary schools, and until 1905, the Kansas City, Kansas school district maintained
integrated secondary schools. In 1905, however, the defendants sought and received
special legislation which permitted the Kansas City, Kansas schools to operate segregated
high schools as well. See Kansas General Statutes § 72-1729 (1949). See generally Graham
v. Board of Educ., 114 P.2d 313 (Kan. 1941) (ruling that Topeka, Kansas junior high was
separate and unequal).

HeinOnline -- 50 Hastings L.J. 483 1998-1999



484 HASTINGS LAW JOURNAL [Vol. 50

by race, and the Kansas City, Missouri school system complied.® The
public schools in the two cities were segregated by race at the time of
Brown 1, and continued to be segregated school systems even after
Brown 1. To complete the parallel, both school districts also
experienced “white flight” starting in the 1950’s,3! and had segregated
housing patterns.

Since Brown 1, the Supreme Court has often considered how to
redress unlawful school segregation.? For example, the scope of the
remedy should be determined by a three-part test developed in the
Detroit, Michigan school desegregation case of Milliken v. Bradley
11.3 The Milliken II test provides that:

[1] the nature of the ... remedy is to be determined by the
nature and scope of the constitutional violation . . .;

[2] the decree must indeed be remedial in nature, that is, it
must be designed as nearly as possible to restore the
victims . .. to the position they would have occupied in the
absence of such conduct; and . ..

[3] the federal courts in devising a remedy must take into
account the interests of state and local authorities in
managing their own affairs, consistent with the
Constitution.3*

A case concerning the remedy for unconstitutional prison

30. See MO. CONST. Art. IX, § 1(a) (1945) (rescinded 1976); MO. REV. STAT.
§8163.130, 165.117 (repealed 1957). The provision was removed from the Missouri
Constitution in 1976. See Jenkins v. Missouri, 593 F. Supp. 1485, 1490 (W.D. Mo. 1984).
The State had, however, issued a statement in 1954 that the Missouri Constitution and
statutes mandating school segregation were unenforceable. See id.; see also Adams v.
United States, 620 F.2d 1277, 1280-81 (8th Cir.) (discussing history of school segregation in
Missouri in considering the St. Louis school desegregation case); Joondeph, supra note 4,
at 617-18 (discussing Missouri’s history of school segregation).

31. See GARY ORFIELD & SUSAN EATON, DISMANTLING DESEGREGATION: THE
QUIET REVERSAL OF BROWN V. BOARD OF EDUCATION 244 (1996) (noting that the
Kansas City, Missouri school district lost 67,000 white persons and gained 64,000 African-
American persons between 1950 and 1970); United States v. Unified Sch. Dist. No. 500,
Kansas City (Wyandotte County), Kansas, No. KC-3738, at 33 (D. Kan. March 18, 1981)
(second order holding defendants liable and setting the remedy; finding that since 1954 the
white student population had decreased by 73.8% and the African-American student
population had increased by 25%).

32. The standards are generally applicable to all types of public law, not just school
desegregation. The high ambiguity of the standards is discussed infra Part II.

33. See Milliken v. Bradley, 433 U.S. 267 (1977)(Milliken II).

34, Id. at 280-81 (internal quotation marks deleted). The first two elements of the
Milliken 11 test are discussed in detail infra Part ILB. The third part of the Milliken II test
is discussed in detail infra Part I1.C.
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conditions, Rufo v. Inmates of Suffolk County? provides the test for
deciding whether a public law remedy, including a school
desegregation remedy, may be modified:

(1) courts may grant requests for modifications based upon a
change in fact or law that was not formerly anticipated by the
parties,

(2) so long as the proposed change “is suitably tailored to the
changed circumstance.”36

Finally, the Supreme Court in Board of Education v. Dowell,*
the Oklahoma City school desegregation case, devised a three-part
test for evaluating when the school desegregation case should end.
That test provides that defendants must prove that they:

81) have “complied in good faith with the desegregation
ecree since it was entered”;

(2) have eliminated “the vestiges of past discrimination . .. to
the extent practicable”; and

(3) “would not return to [their] former ways.”

As the two Kansas City cases demonstrate below, however, the
tests provide little guidance for judicial involvement in the remedial
process and afford defendants the opportunity, largely unfettered, to
choose their remedies. '

A. The Constitutional Violations

(1) Kansas City, Kansas

The Kansas suit began small, in 1973 when the United States,
through the Nixon Justice Department, filed suit and alleged that the
school district for Kansas City, Kansas—Unified School District No.
500, Kansas City (Wyandotte County), Kansas (hereinafter “USD
No. 500”)—and USD No. 500’s school board and superintendent had
unlawfully segregated their faculty by race?® Judge Earl E.

35. 502U.S. 367 (1992).

36. Id. The standard for modification is explored in detail infra notes 265-77 and
accompanying text.

37. 498 U.S. 237 (1991).

38. Id. at 249-50. The standard for termination is explored in detail infra Part IL.B.2.a.

39, See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, 974 F. Supp. 1367, 1370 (D. Kan. 1997). The school district’s assignment of faculty
on the basis of race had been the subject of an earlier federal suit, which cleared USD No.
500 of any wrongdoing. See Londerholm v. Unified Sch. Dist. No. 500, 430 P.2d 188, 203-
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O’Connor, in his second year as a federal judge, was assigned the
case, and the United States eventually expanded its allegations to
include systemwide racial segregation of both faculty and students.*
Judge O’Connor held that the school district engaged in
intentional segregation in only five predominately African-American
schools#! The other fifty schools were either deemed segregated (but
not as a result of defendants’ actions), or integrated.*? The district
court also held that the school district had not desegregated its
faculty.43 The district court’s extremely limited liability holdings (it is
quite rare for only parts of a school district to be declared unlawfully
segregated) rejected plaintiff’'s claim of systemwide de jure
segregation.# The district court also rejected defendants’ requests to
add as defendants suburban, predominately white school districts and
local and federal housing authorities.#> The United States did not

04 (Kan. 1967).

40. See USD No. 500,974 F. Supp. at 1370.

41. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 94-95 (D. Kan. March 18, 1981).

42. Specifically, the district court held that the defendants had proven that segregation
in part of the system was caused by demographic changes and housing discrimination for
which the defendants had no legal responsibility. See id. at 70, 91-93. Remarkably, even if
the defendants’ student assignment practices had contributed at one point to the
concentration of African-American students in a school, the court would not have held the
defendants liable, on the grounds that demographic changes in housing patterns would
have eventually resulted in the same level of school segregation. See id. at 93.

43. The district court actually made its liability decisions twice. After the first liability
ruling in 1977, the United States appealed. The Tenth Circuit remanded for
reconsideration in light of recent Supreme Court cases. See United States v. Unified Sch.
Dist. No. 500, Kansas City (Wyandotte County), Kansas, 610 F.2d 688, 693 (10th Cir.
1979). The district court on remand reaffirmed its earlier liability decisions. See United
States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County), Kansas, No. KC-
3738, at 1 (D. Kan. March 18, 1981). The Department of Justice again appealed, but then
subsequently withdrew its appeal. The withdrawal of the appeal can only be explained by
a change in school desegregation policy due to a change in Presidents. Jimmy Carter was
president when the appeal was filed; Ronald Reagan, the president when the appeal was
withdrawn. The Reagan Administration substantially changed the Department of
Justice’s approach to school desegregation cases. See ORFIELD & EATON, supra note 31,
at 4, 16-19, 339-43; Levine, supra note 16, at 582 n.15.

44, De jure school segregation is the product of discriminatory actions by state
authorities and is unlawful. De facto school segregation, on the other hand, is any
segregation that is mot the result of discriminatory actions by state authorities (ie.,
discrimination by private individuals) and is not unlawful. Specifically, the district court
rejected plaintiff’s allegations of discrimination in transportation, see United States v.
Unified Sch. Dist. No. 500, Kansas City (Wyandotte County), Kansas, No. KC-3738, at 78-
79, 97-98 (D. Kan. March 18, 1981); site selection and new school construction, see id. at
88, 107-08; attendance zones, see id. at 71; staff assignment, see id. at 83-84, 102; student
transfers, see id. at 80, 82; and athletic programs. See id. at 86.

45, USD No. 500 argued that if the court held a violation, an effective remedy could
only be achieved by joining the surrounding school districts because of the extensive white
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raise any concerns with quality of education, and the district court
noted that it was “greatly impressed by the apparent high quality of
educational programs” provided.# In short, the liability findings were
minimal

(2) Kansas City, Missouri

The Kansas City, Missouri case, by contrast, began big, but the
district court also rejected substantial portions of plaintiffs’
allegations. In 1977, the Kansas City Missouri School District
(KCMSD) itself, along with a class represented by four minor
children of KCMSD school board members, sued for desegregation.
The school district claimed its efforts to desegregate were unlawfully
impeded by more than thirty-five defendants classified into three
groups: the Kansas defendants, the Missouri defendants, and the
federal defendants.47

The plaintiffs alleged that the various defendants had unlawfully
discriminated in the Kansas City metropolitan area (acting within and
beyond the borders of the school district) in the fields of housing,
education, and transportation to cause a high concentration of
African-American students in KCMSD and of whites in the
surrounding school districts.#® The plaintiffs contended, in other

flight. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 4-5 (D. Kan. March 18, 1981); United States v. Unified Sch. Dist.
No. 500, Kansas City (Wyandotte County), Kansas, No. KC-3738, at 4 (D. Kan. Feb. 14,
1977) (first order holding defendants liable and setting the remedy). The district court
held that the school district was not legally responsible for white flight, which the district
court found was due to inadequate housing supply, and refused to add the suburban
school districts. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte
County), Kansas, No. KC-3738, at 64 (D. Kan. March 18, 1981). USD No. 500 also argued
that unlawful housing discrimination by others caused segregated housing patterns that
impeded efforts to operate a desegregated school district. The district court rejected the
school district’s motion to add the U.S. Department of Housing and Urban Development
and the local public housing authority as parties. See United States v. Unified Sch. Dist.
No. 500, Kansas City (Wyandotte County), Kansas, No. KC-3738, at 111 (D. Kan. Feb. 14,
1977).

46. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 9 (D. Kan. March 18, 1981).

47. The defendants included the following entities and their respective executive
officers: the States of Kansas and Missouri; the Kansas State Board of Education; the
Missouri State Board of Education; suburban school districts surrounding Kansas City,
Missouri located in both Kansas and Missouri; and the U.S. Departments of Housing and
Urban Development (HUD); of Health, Education and Welfare (HEW); and of
Transportation (DOT). See School Dist. v. Missouri, 460 F. Supp. 421, 427 (W.D. Mo.
1978), appeal dismissed on jurisdictional grounds, 592 F.2d 493 (8th Cir. 1979). Before
filing suit, the school board had engaged in extensive negotiations with HEW, which was
threatening to discontinue federal funding because of the school board’s refusal to
desegregate. See ORFIELD & EATON, supra note 31, at 245.

48. See Jenkins, 460 F. Supp. at 427. Further, the plaintiffs alleged that discrimination

HeinOnline -- 50 Hastings L.J. 487 1998-1999



488 HASTINGS LAW JOURNAL [Vol. 50

words, that the defendants’ wrongdoing was of an interdistrict nature,
as opposed to intradistrict. 'The case was assigned to Judge Russell G.
Clark, in his first year as a federal judge.

Not surprisingly, the first published opinion in the case begins
with the statement that “[t]his school desegregation action is truly a
case of first impression.”® Yet, the district court quickly relegated
the case to its traditional, intradistrict components. KCMSD was
realigned as a nominal defendant,® and the remaining plaintiff class
had most of its case rejected. The district court denied the claims of
an interdistrict violation involving the surrounding suburban school
districts and of housing discrimination.® Judge Clark held only
KCMSD and the State of Missouri in violation of the Fourteenth
Amendment because of the continued operation of segregated school
buildings.?

The plaintiffs, State, and KCMSD all appealed to the Eighth
Circuit, which heard the appeals en banc. The court, either by a bare
majority or an equal division, affirmed all liability determinations.53

In sum, the violations in the two Kansas City cases at their core
involved segregated school buildings within one school district. Both
courts rejected the legal responsibility of surrounding white school
districts and local and federal housing authorities to desegregate
predominately African-American school districts with concentrated
pockets of African-American housing. USD No. 500, with twelve of
its fifty-five school buildings overwhelmingly African-American, was
held to have intentionally segregated only five of its schools.5

had caused an erosion in the taxing potential of KCMSD, which faced high operating costs
because of the high number of disadvantaged students. See id. at 428.

49. Id. at 426.

50. See id. at 441-42. The district court held that KCMSD lacked standing to proceed
as a plaintiff and could not adequately represent the school district’s school children.

51. The district court dismissed the claims against the Kansas defendants, see id. at
445; federal defendants, see Jenkins v. Missouri, 593 F. Supp. 1485, 1488, 1506 (W.D. Mo.
1984) (HUD); Jenkins v. Missouri, 807 F.2d 657, 661 n.5 (8th Cir. 1986) (DOT & one
suburban school district); and the Missouri suburban school districts. See id. at 661-62;
Jenkins, 593 F. Supp. at 1488.

52. As of the 1983-84 school year, when the school district’s overall student population
was 27.3% white and 67.7% African-American, 24 of the school district’s schools were
90% African-American. See Jenkins, 593 F. Supp. at 1493, 1495.

53. With a vote of 5-3, the court affirmed the district court’s dismissal of the suburban
school districts on the ground that no interdistrict violation involving the suburban school
districts had been proven. See Jenkins, 807 F.2d at 661. On a vote of 4-4, the court
affirmed the district court’s holding that plaintiffs had also failed to prove an interdistrict
housing violation. See id. The court focused on the importance of deference to the district
court’s factual findings, while acknowledging the “oftimes contradictory record.” See id.
at 667-68; see also id. at 706 (Lay, J., dissenting).

54. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 94-95 (D. Kan. March 18, 1981).
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KCMSD, on the other hand, was held responsible for systemwide
segregated school buildings, with twenty-five of its sixty-eight school
buildings predominately African-American.

B. The Remedy

After liability is determined, the court’s next step is to determine
the remedy. Generally, the public law remedy is intended to
accomplish three tasks: enjoin ongoing violations, redress the present
day effects of past violations, and prevent future violations.56

To accomplish these goals, the remedial phase typically includes
three stages. At the first stage of the initial remedy, the district court
usually either orders injunctive reliefS? or approves a proposed
consent decree.”® Monetary relief is unusual.® Implementation of

55. See Jenkins, 593 F. Supp. at 1495.

56. See, e.g., United States v. Virginia, 518 U.S. 515, 547 (1996); Louisiana v. United
States, 380 U.S. 145, 154 (1965); Gewirtz, supra note 4, at 589.

57. Court-ordered relief in public law cases often takes the form of a prospective
injunction detailing the steps defendant must take to comply with the constitutional or
statutory law at issue. The injunction imposes affirmative duties on defendants and is
designed to remedy continuing effects of past violations and to end current unlawful
policies and practices. Professor Owen M. Fiss has defined such an injunction as a
“structural injunction.” FISS, supra note 14, at 7 (structural injunction “seeks to effectuate
the reorganization of an ongoing social institution”). A negative injunction ordering
defendant to cease unlawful behavior is generally considered to be ineffective. See Sturm,
supra note 4, at 1362-63, 1378 (“[T]he underlying causes of the legal violation disable the
defendants from complying with a general directive to cease violating the law.”); Chayes,
supra note 13, at 1293, 1295 (“Negative orders directed to one of the parties—even though
pregnant with affirmative implications—are often not adequate.”) (footnote omitted).

58. A consent decree is a settlement agreement of the parties that is approved by the
court and is judicially enforceable. See Rufo v. Inmates of Suffolk County Jail, 502 U.S.
367, 378 (1992).

59. Monetary relief for violations of public law rights is rare and considered to be
generally inadequate as a remedy. See FISS, supra note 14, at 75 n.25, 87 (noting that the
civil rights “experience is a conception of rights that denies their reducibility to a series of
propositions assuring the payment of money to the victims”); Friedman, supra note 13, at
759 n.68 (describing why some scholars prefer injunctions instead of compensatory
damages and explaining why author disagrees); Gewirtz, supra note 4, at 598 n.29
(discussing the problems with damages); Doug Rendleman, The Inadequate Remedy at
Law Prerequisite for an Injunction, 33 U. FLA. L. REV. 346, 352 (1981) (characterizing
damages as “administratively unsound because they are both more expensive and less
precise.”); Sturm, supra note 4, at 1361 & n.18, 1361-62 & n.20, 1378 & n.126 (noting that
“damage awards ... do not provide adequate relief in the context of much public law
litigation”). Immunity law is an obvious practical obstacle to monetary damages. See
RICHARD H. FALLON, JR. ET AL., HART AND WECHSLER’S THE FEDERAL COURTS AND
THE FEDERAL SYSTEM 1073-76 (4th ed. 1996); Fletcher, supra note 11, at 652 n.51 (listing
the “considerable” unanswered legal questions regarding the availability of damage
remedies). Plaintiffs in statutory employment and housing discrimination cases may seek
compensatory damages. See 42 U.S.C. § 1981a(b)(1999) (providing for unlimited punitive
damages and limited compensatory damages for employment discrimination); 42 U.S.C. §
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the remedy often takes years, if not decades.® Second, modification
of the initial remedy is almost always needed. The parties may
discover that particular terms of the remedy are ineffective; or,
through the passage of time, other terms may need modification in
response to changed factual conditions or legal standards. Finally,
termination of the remedy is itself a separate third stage. At that
time, the court considers whether the remedy has served its purpose
and whether jurisdiction over the defendants should end.

(1) The Initial Remedy

(a) Kansas City, Kansas

Like its liability determinations, the remedy in Kansas City,
Kansas was relatively straightforward, although it required a
significant change for the school district. At the district court’s
request, the defendants filed a plan to desegregate the five
intentionally segregated schools (the “liability schools™). In 1977, the
district court approved that plan§! with very minor modifications.?
The defendants’ plan was not expected to produce actual
desegregation in the three elementary liability schools, but only to

3613(c)(1)(1999) (allowing actual and punitive damages for discriminatory housing acts).

60. One exception is voting rights. Restructuring public institutions is an ongoing
process, usually far from immediate result. The voting rights remedy, on the other hand,
usually involves the drawing of new voting districts or setting up a revised voting system.
As a result, the voting rights remedy can be immediate, with little need for continuing
judicial oversight. Thus, the issues of modification and termination are not as important in
redistricting and single-member district litigation as in other public law litigation.

61. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 23 (D. Kan. Oct. 6, 1977) (entry of judgment). Pursuant to the
defendants’ plan, the school district closed the liability junior and liability senior high
schools, reassigned those students to surrounding schools, converted the senior high
school into a magnet program, and adopted a majority-to-minority (“M-to-M”) transfer
program for elemeniary students in the three liability elementary schools. An M-to-M
transfer program permits students who are attending a school in which their race is in the
majority to transfer to a school in which their race is in the minority. The transfer
program applied to the three liability elementary schools and six surrounding
predominately white elementary schools. See United States v. Unified Sch. Dist. No. 500,
Kansas City (Wyandotte County), Kansas, No. KC-3738, at 3, 6 (D. Kan. June 8, 1977)
(ruling upon various remedial motions). An M-to-M transfer program is typical of school
desegregation plans, although almost always ordered along with other methods of
achieving desegregation.

62. For example, noting that the proposed letter to parents for the M-to-M program
“could scarcely be worded in a manner more calculated to discourage exercise of that
option,” the district court required that the letter be changed. United States v. Unified
Sch. Dist. No. 500, Kansas City (Wyandotte County), Kansas, No. KC-3738, at 23 (D. Kan.
June 8, 1977). The district court rejected the plaintiff’s proposed changes to the
defendants’ plan.
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produce the opportunity for students to have an integrated
elementary school experience.%

Perhaps recognizing that the Supreme Court had long held that
the mere opportunity for an integrated school experience was an
insufficient remedy, the district court subsequently granted in part
plaintiff’s request for additional desegregative means at the
elementary level.® The district court ordered the defendants to
devise a plan so that grades three through six in the three elementary
schools would be within plus or minus fifteen percentage points of the
racial makeup of the districtwide elementary school population.6s
Given that the three elementary liability schools were at least ninety
percent African-American, this order necessarily involved non-
liability schools as well.%

63. For a description of the plan for elementary schools, see supra note 61. The
district court held that the “opportunity” for an integrated education was more important
than any particular racial balance. United States v. Unified Sch. Dist. No. 500, Kansas
City (Wyandotte County), Kansas, No. KC-3738, at 4 (D. Kan. June 8, 1977). The district
court expected no elementary school to achieve racial balance; the school superintendent
testified that the impact on the three liability elementary schools would be “negligible.”
Id. at 16. The court held that mandatory desegregation would be “unwise by a number of
legitimate educational considerations.” Id. at 20. In approving only an “opportunity” for
an integrated elementary school experience, the court held that a court must examine the
school district as a whole to determine remedial compliance with the Fourteenth
Amendment. This is completely contrary to the court’s approach to liability, which was
done on a school-by-school basis, and resulted in extremely limited liability holdings. See
United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County), Kansas, No.
KC-3738, at 27-28 (D. Kan. March 18, 1981).

64. The district court apparently changed its mind about the necessity of actual
desegregation, which is not surprising given that the M-to-M plan was clearly inadequate
according to Green v. County School Board, 391 U.S. 430, 439 (1968). The district court
held that the M-to-M plan had proved “inadequate to accomplish any significant degree of
integration.” United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte
County), Kansas, No. KC-3738, at 2 (D. Kan. March 18, 1980)(order requiring defendants
to produce a desegregation plan for the liability elementary schools). No white child had
transferred to any liability, predominately African-American elementary school, and in
1979-80 only 160 African-American school children had transferred from the liability,
predominately African-American elementary schools. See id.

65. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 120 (D. Kan. March 18, 1981). The court held that desegregation
of grades one and two was unwarranted. Excluding such early grades is relatively
common in school desegregation cases. See Swann v. Charlotte-Mecklenburg Bd. of
Educ., 402 U.S. 1,31 (1971).

66. If the remedy were confined solely to these three schools and the children within
them, no student assignment remedy could possibly have produced an integrated student
population. There were simply no white children in the liability schools with which to
desegregate. Instead, the remedy would need to be limited to compensatory education
programs within the schools, as some courts have ordered for majority African-American
school districts and majority African-American schools. See, e.g., Milliken v. Bradley, 433
U.S. 267, 284 (1977) (Milliken IT).
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The defendants proposed to desegregate grades three through six
through pairing and clustering schools and by voluntary student
transfers.5 After modifying which non-liability schools would be
involved in the plan, the district court approved the defendants’
plan.%®

The only violation other than student assignment was faculty
assignment on the basis of race. The district court issued only a
general order to desegregate faculty assignment, with no timetables
or measurements included.®

(b) Kansas City, Missouri.

The remedial process in Kansas City, Missouri began as it did for
USD No. 500: the district court directed both defendants (the State
and KCMSD) to prepare a desegregation plan.”® The district court
set forth some very general, hardly controversial, directives for the
defendants to consider in devising their plans.”! Subsequently, the
State and school district submitted separate remedial plans to which
the plaintiffs responded.

In a 1985 remedial order, the district court made several findings
regarding the vestiges of segregation in the school district. In
addition to maintaining segregated school buildings, the defendants
were also held liable for an inferior education that had led to a
“system wide reduction in student achievement”? and “literally
rotted” school buildings.” Although the district court held previously

67. Pairing and clustering are traditional school desegregation methods. In pairing,
two schools combine their respective student attendance zones and then the combined
school children attend one grade at one school and another grade at the other school. See
ARMOR, supra note 16, at 162. Under clustering, more than two schools are involved in
combining student attendance zones, typically three. See id. Thus, under clustering,
children from three different elementary attendance zones may attend together one school
for the fourth grade, another for fifth grade, and a third school for the sixth grade.

68. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 1-6 (D. Kan. July 3, 1980) (order regarding what non-liability
schools would be included in the remedial order).

69. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, 974 F. Supp. 1367, 1378 (D. Kan. 1997). The school district had previously
adopted a goal of assigning faculty to within plus or minus five percentage points of their
racial makeup in the school district.

70. See Jenkins v. Missouri, 593 F. Supp. 1485, 1506 (W.D. Mo. 1984).

71. See id. Specifically, the court directed that the defendants concentrate on schools
with student enrollment more than 90% African-American, use neighborhood schools to
the extent compatible with school desegregation, and be sensitive to financial and quality
of education issues. See id.

72. See Jenkins v. Missouri, 639 F. Supp. 19, 24 (W.D. Mo. 1985), aff’d as modified, 807
F.2d 657 (8th Cir. 1986).

73. See Jenkins v. Missouri, 672 F. Supp. 400, 411 (W.D. Mo. 1987), aff’d in part, rev’d
in part on other grounds, 855 F.2d 1295 (8th Cir. 1988), mandate recalled in part on other
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no interdistrict violation, it found that segregation had caused white
flight to private and suburban schools.?

Regarding the systemwide decline in student achievement, the
State and KCMSD both proposed extensive quality of education
programs. With one exception, the district court ordered only the
components found in both plans.”> Regarding the particular plans to
implement the components, the district court generally approved the
school district’s plans.?

The defendants also both proposed remedying the inadequate
school facilities. Here the proposals differed greatly in their cost.
The State’s plan totaled $20,000,000, while the estimate of the school
district’s plan ranged from $55,000,000 to $70,000,000.”7 The district
court ordered the school district to devise a capital improvement plan

grounds, 864 F.2d 1454 (8th Cir. 1989). The district court held that the conditions of the
schools adversely affected the learning environment and discouraged parents from
enrolling their children in KCMSD. The school conditions also decreased the chance of
effectiveness of the quality of education programs. See Jenkins, 639 F. Supp. at 39-40.
Remarkably, at one point, the district court disavowed any relevancy of proximate cause:
“The State’s argument that the present condition of the facilities is not traceable to
unlawful segregation is irrelevant.” Id. at 40.

74. See Jenkins v. Missouri, 855 F.2d 1295, 1300 (8th Cir. 1988). As the Supreme
Court noted in Jenkins 11, the district court was not entirely consistent in its findings
regarding the interdistrict effects of the defendants’ unlawful actions. See Missouri v.
Jenkins, 515 U.S. 70, 94-95 (1995)(Jenkins III); infra notes 249-50 and accompanying text.

75. Both defendants proposed the following quality of education programs to redress
the systemwide decline in student achievement: attainment of AAA status, reduction of
class size, summer school, full day kindergarten, tutoring, early childhood development
programs, and staff development. See Jenkins, 639 F. Supp. at 26-33. AAA status is the
highest rating a school can receive from the Missouri State Department of Elementary and
Secondary Education, which rates schools based upon their quality and quantity of
educational programs and services, including teacher qualifications, class size, instructional
equipment, library resources, and instructional materials. See id. The district court also
approved the school district’s proposal to have an effective schools program whereby
schools would be given a budget with which to choose and implement the school’s chosen
achievement programs. See id. at 33-34.

76. See id. at 26-33. The district court at times changed particular details of the
defendants’ proposals. For example, the district court rejected KCMSD’s and the State’s
proposals on how to select the schools for the tutoring program, and held that the program
would be offered “in at least ten schools where participation is of a sufficient level to
operate the program efficiently, economically and effectively.” Id. at 32; see also id. at 31-
32 (changing the number of schools to be included in the full day kindergarten program).
Another example concerns the achievement of AAA status, which required a certain
amount of planning time for teachers. The State had proposed the teachers share recess
supervision loads to ensure the requisite planning time, while the school district proposed
the hiring of 62 additional teachers. See id. at 27. Here the district court required that the
school district hire 31 teachers and 31 teaching assistants to provide the needed planning
time. See id.

77. See id. at 40.
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at a cost of $37,000,000.78

In one area—student assignment to desegregate school
buildings—the district court completely rejected defendants’
proposals because of its concern with both achieving desegregation
and avoiding white flight.”” Even here, the court did not order its own
plan, but instead required the defendants to submit additional plans
for student assignment. Specifically, the court ordered the defendants
to study the feasibility of decreasing the African-American
enrollment in the schools with a student population of ninety percent
African-American,® the school district to submit a budget for the
three magnet schools already in operation and a plan for additional
magnet programs® and the State to develop and maintain a
voluntary interdistrict transfer plan whereby surrounding suburban
school districts would allow its students to transfer to KCMSD and
accept KCMSD transfer students.22 The Eighth Circuit affirmed the
remedy, with a few modifications concerning the school district’s
financial responsibility for the remedy and the voluntary interdistrict
transfer plan.3

78. The court directed the school district to focus on “(1) eliminating safety and health
hazards; (2) correcting those conditions existing in the KCMSD school facilities which
impede the level of comfort needed for the creation of a good learning climate; and (3)
improving the facilities to make them visually attractive.” Jenkins v. Missouri, 639 F.
Supp. 19, 41 (W.D. Mo. 1985), aff'd as modified, 807 F.2d 657 (8th Cir. 1986). After
implementation of this plan, the district court would consider a plan to make the facilities
comparable to those of the surrounding suburban school districts. See id.

79. See id. at 36-37. The school district proposed to continue the current student
assignment policy which required that no school have enrollment of less than 30%
minority for grades 1-12. See id. The State requested that all schools reflect the
districtwide African-American percentage of 68% which would have required massive
cross-town busing. See id. Before requiring additional busing to achieve its goal, the State
proposed first analyzing whether additional voluntary student transfers could achieve the
goal. Seeid.

80. See id. at 38.

81. Seeid. at 34-35.

82. See Jenkins, 639 F. Supp. at 38-39. To educate the public on the remedy, the
district court ordered the hiring of a public information specialist. See id. at 41. The final
remedial component was a monitoring committee which would conduct evaluations,
collect information, and make recommendations for modifications of the plan. See id. at
41-43.

83. Specifically, the Eighth Circuit ordered that the two defendants share the costs
equally for decreasing class size, the effective school programs, and capital improvement
costs. See Jenkins v. Missouri, 807 F.2d 657, 684-86 (8th Cir. 1986). The Eighth Circuit
thereby increased the school district’s financial responsibility. The Eighth Circuit, while
acknowledging the deference afforded to district courts in school desegregation cases,
noted the lack of stated reasons for not imposing the costs equally for the reduction in
class size and the effective schools program. See id. at 685. The Eighth Circuit relied on
the district court’s findings in concluding that the defendants should share the costs of the
capital improvement costs. See id.
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In considering both Kansas City cases, at the stage of the initial
remedy the two cases diverge most starkly—the Missouri remedy is
clearly expansive and expensive, while the Kansas one is notably
narrow in its scope. Yet, even at this stage, similarities exist. In both
cases, it is the defendants who are proposing the remedies, and the
district courts generally approved the defendants’ plans. The district
courts typically only changed details in the defendants’ proposed
plans—for example, the wording of the letter to parents about a
program or how teachers would be afforded planning time.3* Even
when the courts rejected wholesale the defendants’ proposals (as both
courts did with the proposals for student assignment, on the grounds
of efficacy), the courts requested the defendants to propose another,
more acceptable plan, rather than ordering the courts’ own view of an
acceptable remedy. The district courts only set forth general
directives, with very general prescriptive capacity, for the defendants
to follow.

One could attempt to explain the differences in the two remedies
by arguing that KCMSD was the cause of the differences.
Specifically, because KCMSD was only a nominal defendant and
could expect additional state funding to cover part of the remedy,
KCMSD had the incentive to propose unnecessarily expensive and
intrusive remedies. While this argument certainly has some merit,? it
cannot be overlooked that the State, a true defendant, was also at this
stage proposing extensive remedies.%6

(2) Modification

A hallmark of public law litigation—explicitly recognized by the
Supreme Court in Brown 11, its first decision concerning a public law
remedy—is that jurisdiction over the suit continues after the remedy
is ordered.$” During implementation of the remedy, parties are often
confronted with changes in the legal and factual conditions
underlying the remedy or with remedial approaches that prove

The Eighth Circuit also ordered changes in the voluntary interdistrict transfer
program. First, the program should comply with a similar remedy ordered in the St. Louis,
Missouri school desegregation case. Specifically, the program should include a citizen
committee to monitor and assist the program and should use a particular system for state
funding. See id. at 684; Liddell v. Missouri, 731 F.2d 1294, 1302 (8th Cir. 1984). Further,
the district court should consider the legality of including Kansas schools in any voluntary
interdistrict plan. See Jenkins, 807 F.2d at 686.

84. See supra notes 62, 76.

83. See infra note 368 and text following note 108.

86. For example, the State’s plan included a wide range of quality of education
programs, a $20,000,000 capital improvement plan, and possible widespread cross-town
busing. See supra notes 77,79 and accompanying text.

87. 349 U.S. 294, 300 (1955)(Brown II).
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ineffective with time.88 Thus, it is not surprising that throughout
public law litigation parties request and receive changes in the initial
remedy. The two Kansas City school desegregation cases are no
exception.

(a) Kansas City, Kansas.

In Kansas, the parties immediately involved Judge O’Connor in
the details of administering the remedy, and the scope of the remedy
increased over time. Soon after ordering the first remedy, for
example, the district court approved the school district’s proposed
plans and curriculum guide for the magnet school,®? and approved the
parties’ proposed consent decree regarding the admissions criteria to
a magnet school.%

Thereafter, the defendants filed numerous requests for approval
of matters beyond the scope of liability and the initial remedy. By so
doing, the defendants increased the involvement of the district court.
For example, although only one high school was held to be unlawfully
segregated and converted to a magnet school, the district court
granted a joint motion to establish magnet programs at four other
high schools.”! Furthermore, at the defendants’ requests, the district
court approved the placement of grade six in the middle schools and
of grade nine in the high schools, various changes in attendance zone
lines, school closings, and new school construction.? The defendants’
motions for modification were routinely granted wholesale by the
district court, with little (if any) opposition from the United States. In
fact, many of the motions are properly considered to be proposed
consent decrees, for the motions were made by the defendants with

88. See Diver, supra note 11, at 63; Jost, supra note 25, at 1103-04; Fiss, supra note 11,
at 27-28 (describing the remedial phase as “concerned not with the enforcement of a
remedy already given, but with the giving or shaping of the remedy itself”).

89. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, 974 F. Supp. 1367, 1374 (D. Kan. 1997) (summarizing modifications requested and
approved).

90. Seeid.

91. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, No. KC-3738, at 33 (D. Kan. March 17, 1993) (agreed-upon Order of Amendment
to Desegregation Plan Granting Leave to Modify the Approved Desegregation Plan by
Establishing Magnet Programs Within Harmon, Schlagle, Wyandotte and Washington
High Schools).

92. The defendants also filed annual reports beginning in 1978 documenting their
desegregative efforts, which the district court “approved,” again with little (if any)
opposition from the United States. The annual reports covered more than compliance
with the remedial order, reaching other areas of school administration as well. See, e.g.,
United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County), Kansas,
No. KC-3738, 1991 WL 75552, at *1 (D. Kan. 1991).
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the agreement of the United States.®

The district court, acting on its own, imposed no modifications on
the plan, even if the district court thought a modification necessary.
For example, rather than ordering a middle school magnet program,
the district court “urged” the defendants to consider one.®* Other
than requiring annual reports,” the district court largely confined
itself to approving defendants’ motions.

(b) Kansas City, Missouri.

The requested modifications in Kansas City, Missouri were
generally of the same type as in Kansas, but of a greater magnitude
because of the scope of the initial remedy and the litigiousness of the
parties.

The school district proposed that the student body be
desegregated through a systemwide magnet school program whereby
all high and middle schools and half the elementary schools would be
converted to magnets.% Faced with the State’s decision to object but
not to propose another method of desegregating student assignment,
the district court approved the school district’s proposal.?”’” Likewise,
the district court approved the school district’s long range capital
improvement plan, after finding the State’s proposal wholly
inadequate.®® The most controversial ruling was that involving the
local property tax levy. So that the school district could fund its
portion of the increasingly expensive remedy, the district court was
allowed, for all practical purposes, to impose a property tax levy on
the local residents.®® The school district further made scores of

93. See, e.g., United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte
County), Kansas, No. KC-3738, at 33 (D. Kan. May 20, 1994) (agreed-upon Order
Approving Stipulation for Boundary Line Change for Central Middle School); United
States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County), Kansas, No. KC-
3738 (D. Kan. March 17, 1993).

94. See USD No. 500,1991 WL 75552, at *1.

95. See supra note 92.

96. Magnets have been criticized for creating a two-tiered school system—with the
magnet tier providing superior education to the non-magnet tier. The school district
proposed a systemwide magnet program to avoid the two-tiered system. The State
opposed the system, but offered no alternative.

97. The district court approved the systemwide plan to avoid a two-tiered system and
to attract white students into the system. See Jenkins v. Missouri, 855 F.2d 1295, 1303-04
(8th Cir. 1988); ORFIELD & EATON, supra note 31, at248-49.

98. See Jenkins v. Missouri, 672 F. Supp. 400, 408 (W.D. Mo. 1987), aff’d in relevant
part, rev’d in part, 855 F.2d 1295 (8th Cir. 1988).

99, See Missouri v. Jenkins, 495 U.S. 33 (1990) (Jenkins II). The Supreme Court held
that the district court could “authorize KCMSD to submit a levy to the state tax collection
authorities and . . . enjoin the operation of state laws hindering KCMSD from adequately
funding the remedy.” Id. at 43; see also id. at 52-58. The district court could not impose
the tax increase itself. See id. at 52.
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implementation proposals, and the district court also generally
approved the school district’s proposals (some of which gained all
parties’ approval), mandating only minor changes or modifications.!®

The State at this stage continually challenged the school district’s
particular implementation strategies in the hopes of reducing the
financial tab borne by the State. For example, the State sought
judicial intervention on many relatively minor issues including:
whether asbestos abatement was a desegregation expense,!! whether
the State could have a court reporter at Desegregation Monitoring
Committee meetings,!%2 whether a magnet school should have a ten-
meter diving platform,’®® whether the district should use an
identification system for security purposes,!® and whether a high
school should get additional coaches.l®> The State was continually
appealing the district court’s decisions, even those costing only a few
thousand dollars,1% and usually losing.1®” The case was in constant
litigation, which adversely affected the school district’s available time

100. See, e.g., Jenkins v. Missouri, No. 77-0420-CV-W-4, 1991 WL 538841, at *10-11
(W.D. Mo. 1991) (approving school district’s proposal for spending in the upcoming year,
except for the request for coaches at Central High, tuition assistance for paraprofessionals,
and parts of the library budget); Jenkins v. Missouri, No. 77-0420-CV-W-4, 1990 WL
515176, at *3 (W.D. Mo. 1990) (approving KCMSD’s proposed budget for upcoming year,
except for request for five additional patrol officers); Jenkins v. Missouri, 672 F. Supp. 400,
407 (W.D. Mo. 1987) (changing architect and engineering fee from eight percent to six
percent on capital improvement plan and requesting information on furniture request, but
otherwise approving school district’s request for a $194 miilion capital improvement plan),
aff’d in relevant part, rev’d in part, 855 F.2d 1295 (8th Cir. 1988).

101. See Jenkins v. Missouri, 931 F.2d 470, 479 (8th Cir. 1991) (holding that the
condition of facilities, including asbestos removal, was a factor in overall success of plan, in
attracting non-minority enrollment, and in increasing quality of education).

102. See id. at 480 (holding that within sound discretion of district court to deny State’s
request to have a court reporter at Desegregation Monitoring Committee meetings).

103. See id. at 482 (affirming the district court for rejecting a proposed diving platform).

104. See Jenkins, 1991 WL 538841, at *6 (approving the security plan, but requesting
that the school district attempt to involve the police department in security issues).

105. See id. at *7 (denying the request for more coaches, but allowing future individual
motions to be filed requesting coaches for specific sports).

106. For example, the State appealed the cost of tuition costs for two KCMSD students
participating in the voluntary transfer program to suburban school districts. The parties
had agreed that the costs would be $5,000, but the State wanted to modify this amount to
the actual cost of $3,672.74. See Jenkins v. Missouri, 965 F.2d 654, 655-56 (8th Cir. 1992).
The Eighth Circuit denied the request and noted the great deference afforded to district
courts. See id. at 656-57.

107. See, e.g., Jenkins v. Missouri, 122 F.3d 588, 600 (8th Cir. 1997) (rejecting State’s
appeal of denial of unitary status for the entire system); Jenkins v. Missouri, 103 F.3d 731,
738 (8th Cir. 1997) (denying State’s requests regarding particular programs in the 1996-97
desegregation budget); Jenkins v. Missouri, 931 F.2d 470, 483 (8th Cir. 1991) (rejecting all
five bases of State’s appeal). But see Jenkins v. Missouri, 38 F.3d 960, 964 (8th Cir. 1994)
(agreeing with State that district court had exceeded its remedial powers).
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for effective implementation.108

Throughout both the Kansas and Missouri cases, modifications
increasing the reach of the remedy were sought by USD No. 500 and
KCMSD and occurred through consent decrees and motions, which
were generally approved with minor changes, if any. As a result, the
scope of both remedies increased over time, and the remedy reached
more and more facets of school administration. Critically, the district
courts were involved in the litigation almost exclusively through the
requests of the defendants. USD No. 500 and KCMSD were
continually seeking judicial approval of remedial approaches, and the
State of Missouri often requested (albeit usually unsuccessfully) the
district court to limit KCMSD’s remedies. Except for their assent to
consent decrees, the plaintiffs are notably absent in the requests for
modifications. In short, the defendants drove the involvement of the
judiciary.

Yet, this conclusion begs the question of whether a true
defendant, i.e., KCMSD, was allowed to set the remedial process in
Jenkins. Unlike its behavior at the initial remedy hearing where the
State (like KCMSD) sought expansive judicial expansive judicial
remedies, the State now almost always lost its attempts to limit the
remedy. Furthermore, KCMSD was originally a plaintiff, worked
closely with the plaintiff class, and was only a nominal defendant.
KCMSD also had the incentive to seek costly judicial involvement,
knowing that the State (or a court-ordered property tax levy) would
finance the program. Yet, it is inconceivable that the expansive
remedy in Jenkins could have occurred without KCMSD’s active
request and support. Federal courts, after all, recognize school
districts’ special expertise in school administration and in the
particularities of the individual school district—even if only a nominal
defendant. A non-school district plaintiff on the other hand, is
comparable in expertise to the judge. Further, given that the State of
Missouri generally refused to propose specific remedies, most notably
for student assignment, the district court was left with the option of

108. See Jenkins v. Missouri, 942 F.2d 487, 492 (8th Cir. 1991) (problems with
implementation caused in part by “protracted” litigation); Jenkins v. Missouri, 959 F.
Supp. 1151, 1172 (W.D. Mo.) (noting that “the State has been more litigious than
necessary and the remedy may have achieved better results had the State chosen to be
more cooperative”), aff'd, 122 F.3d 588 (8th Cir. 1997).

Judge Clark described the State’s position in an interview: “[T]he state’s policy of
‘total opposition’ [w]as counterproductive and politically motivated.” ORFIELD &
EATON, supra note 31, at 249. Further, “[aJccording to... former director of
desegregation services for the Missouri Department of Elementary and Secondary
Education (DESE), in the late 1980, the governor and attorney general discouraged
DESE from taking an active role in monitoring the plan and chose to appeal even those
components of the remedy that DESE favored.” Id. at 256.
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either approving KCMSD’s proposals or crafting its own, and the
court generally decided to defer to KCMSD.

(3) Termination

Although school desegregation and other public law remedies
routinely last more than twenty years, court jurisdiction does not
operate into perpetuity. In a public law suit, court jurisdiction ends
when the defendants prove that the remedy has served its purpose.
In school desegregation, this has occurred when the defendants prove
that the school district is no longer dual, but “unitary.”1® A school
district is unitary when it no longer discriminates on the basis of race
and when it has eliminated, to the extent practicable, the “vestiges” of
discrimination.

The Supreme Court has never defined specifically what it means
by vestiges, but it most certainly involves six factors: student
assignment, faculty assignment, staff assignment, facilities,
transportation, and extra-curricular activities. These are the six
Green factors, named after the case of Green v. County School
Board® In that 1968 case, the Supreme Court ruled that the
adoption of race-neutral admission policies, highly unsuccessful in
desegregating student bodies, was an insufficient remedy. Rather, the
school district must desegregate the six areas to the extent
practicable.l’l Courts often consider other factors, most notably
quality of education as a vestige of discrimination.!1?

(a) Kansas City, Kansas

The United States and school district engaged in an extensive
and “unprecedented collaborative” process to produce, with the
active involvement of the community, a Desegregation Exit Plan.113
Throughout the process, the district court held informal, off-the-
record status conferences and expressed its support of the
cooperative effort. The plan, covering all aspects of the school
administration and all schools, was “‘designed to improve the state of
the District’s educational opportunities by improving facilities and

109. See Board of Educ. v. Dowell, 498 U.S. 237,250 (1991).

110. 391 U.S. 430 (1968).

111. See id. at 439.

112. The Supreme Court has noted that it was not an abuse of discretion for a district
court to examine “quality of education” in assessing unitary status. Freeman v. Pitts, 503
U.S. 467, 492-93 (1992); see also Milliken v. Bradley, 433 U.S. 267, 281-82 (1977) (Milliken
1I) (approving the use of compensatory education programs for Detroit, Michigan, which
could not practically desegregate its student body).

113. See United States v. Unified Sch. Dist. No. 500, Kansas City (Wyandotte County),
Kansas, 974 F. Supp. 1367, 1385 (D. Kan. 1997).
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