HEINONLINE
Citation: 94 Nw. U. L. Rev. 1157 1999-2000

Content downloaded/printed from
HeinOnline (http://heinonline.org)
Mon Jun 21 22:50:16 2010

-- Your use of this HeinOnline PDF indicates your acceptance
of HeinOnline's Terms and Conditions of the license
agreement available at http://heinonline.org/HOL/License

-- The search text of this PDF is generated from
uncorrected OCR text.

-- To obtain permission to use this article beyond the scope
of your HeinOnline license, please use:

https://www.copyright.com/ccc/basicSearch.do?
&operation=go&searchType=0
&lastSearch=simple&all=on&titleOrStdN0o=0029-3571



Copyright 2000 by Northwestern University School of Law Printed in U.S.A.
Northwestern University Law Review Vol. 94, No. 4

THE FUTURE OF SCHOOL DESEGREGATION
Wendy Parker®

The future ain’t what it used to be.
—Yogi Berra'

Better is the end of a thing than the beginning thereof.
—Ecclesiastes”

INTRODUCTION

Today, we commonly define the future of court-ordered school deseg-
regation® as a non-issue: either desegregation cases are dead or, at the very
least, the death knell has sounded. Such an impression is entirely under-
standable. In the last ten years, courts have closed school desegregatlon
cases for Buffalo,* Denver,” Savannah,’ Ok]ahoma City,” and Wllmlngton
“Exit plans” govern the school districts in Dallas,” Kansas City, Missouri,'°

" Associate Professor of Law, University of Cincinnati College of Law. J.D. 1990, B.A. 1986, Uni-
versity of Texas. For their comments on an earlier draft, I am indebted to Gabriel J. Chin, Graeme B.
Dinwoodie, Pauline Miller, Donna M. Nagy, Michael Selmi, Michael E. Solimine, and Michael P. Van
Alstine, and to participants in a faculty workshop at the University of Cincinnati. Jeff Melucci provided
outstanding research assistance.

! YOGI BERRA, THE YOGI BOOK: “I REALLY DIDN’T SAY EVERYTHING I SAID” 118-19 (1998).

2 Ecclesiastes 7:8 (King James).

3 By court-ordered school desegregation, I mean school districts required by injunction or consent
decree to desegregate. Omitted from this definition are school districts operating under voluntary school
desegregation plans, i.e., plans implemented outside of the judicial process, or under plans negotiated
with the then-Department of Health, Education, and Welfare (HEW). See generally Paul S. Hoff, Note,
The Courts, HEW, and Southern School Desegregation, 77 YALE L.J. 321 (1967) (detailing the role of
HEW in remedying school segregation in the South). Also excluded is the desegregation of public col-
leges and universities.

4 See Arthur v. Nyquist, 904 F. Supp. 112, 115 (W.D.N.Y. 1995).

5 See Keyes v. Congress of Hispanic Educators, 902 F. Supp. 1274, 1308 (D. Colo. 1995).

6 See Stell v. Board of Pub. Educ., 860 F. Supp. 1563, 1585 (S.D. Ga. 1994).

7 See Dowell v. Board of Educ., 778 F. Supp. 1144, 1196 (W.D. Okla. 1991), aff’d, 8 F.3d 1501
(10th Cir. 1993).

8 See Coalition to Save Our Children v. State Bd. of Educ., 901 F. Supp. 784, 785 (D. Del. 1995),
aff"d, 90 F.3d 752 (3d Cir. 1996).

9 See Tasby v. Woolery, 869 F. Supp. 454, 477 (N.D. Tex. 1994).

10 See Jenkins v. Missouri, 959 F. Supp. 1151, 1169 (W.D. Mo.), aff"d, 122 F.3d 588 (8th Cir. 1997).
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and Little Rock'' so that these desegregation cases can be dismissed as
well.”> Newspapers and magazines are full of stories about the end of de-
segregation,” as are law reviews."*
Five contemporary forces seem to signal the end to desegregation liti-
gation:
1). The Supreme Court’s recent school desegregation decisions have
been deemed “reflexively hostile.”"?

" See Little Rock Sch. Dist. v. North Little Rock Sch. Dist., 131 F.3d 1255, 1257 (8th Cir. 1997);
Little Rock Sch. Dist. v. Pulaski County Special Sch. Dist., 921 F.2d 1371, 1394 (8th Cir. 1990).

12 In other words, the courts have ordered remedial plans specifically designed to ensure the termi-
nation of the lawsuit.

B 1n 1996, Time Magazine, for example, claimed on its cover that we are “Back to Segregation” and
that “America has now given up on school integration.” TIME, April 29, 1996. The title of the inside
article and the article itself were equally pessimistic about the continued viability of school desegrega-
tion. See James S. Kunen, The End of Integration: A Four-Decade Effort Is Being Abandoned, as Ex-
hausted Courts and Frustrated Blacks Dust Off the Concept of “Separate but Equal,” TIME, April 29,
1996, at 39, 40 (reporting that “[t}he combination of legal revisionism and residential segregation is ef-
fectively ending America’s bold attempt to integrate the public schools”); see also, e.g., Jerclyn Ed-
dings, Second Thoughts About Integration: Black Ambivalence About Busing Has Less to Do with
Ideology than with Results, U.S. NEWS & WORLD REPORT, July 28, 1997, at 32 (reporting the high frus-
tration of African-Americans with the results of bussing); Ruth Marcus, Court Cuts Federal Desegrega-
tion Role: Schools’ Anti-Bias Obligations Eased, WASH. POST, April 1, 1992, at Al (anticipating that
“many of the several hundred school districts now operating under federal court orders [will] seek re-
moval from court control”); Anjetta McQueen, Deaths of Pivotal Figures in Brown Mark Passing of
Desegregation Era, EDUC. WK., Oct. 21, 1998, at 14 (contending that “Brown stands as a legal monu-
ment, but desegregation itself is by and large being abandoned by the courts, by policymakers, and by
Americans of all races”); Orlando Patterson, What to Do When Busing Becomes Irrelevant, N.Y. TIMES,
July 18, 1999, at A17 (declaring “[bJusing is dead”); Jeffrey Rosen, Bus Stop: The Lost Promise of
School Integration, N.Y. TIMES, April 2, 2000, § 4 (Week in Review), at 1 (questioning whether “ef-
forts” to achieve racially integrated public schools [are] legally and politically doomed”). For articles
discussing the misleading effect of media coverage on litigation, see Daniel S. Bailis & Robert J. Mac-
Coun, Estimating Liability Risks with the Media as Your Guide, 80 JUDICATURE, Sept.-Oct. 1996, at 64;
Michael J. Saks, Do We Really Know Anything About the Behavior of the Tort Litigation System—And
Why Not?, 140 U. PA. L. REV. 1147, 1154-68 (1992).

14 See Davison M. Douglas, The End of Busing, 95 MICH. L. REV. 1715, 1728 (1997) (reviewing
GARY ORFIELD & SUSAN E. EATON, THE QUIET REVERSAL OF BROWN V. BOARD OF EDUCATION (1996))
(predicting that “in the next few years, lower courts are likely to find that many more school districts
have achieved unitary status™); Michael Heise, dssessing the Efficacy of School Desegregation, 46
SYRACUSE L. REV. 1093, 1096 (1996) (noting that “much of the current school desegregation activity .. .
focuses on when to cease judicial oversight”); Bradley W. Joondeph, Skepticism and School Desegregation,
76 WasH. U. L.Q. 161, 161 (1998) (describing a “curtain fall[ing] on court-ordered desegregation nation-
wide”); Gary Orfield & David Thronson, Dismantling Desegregation: Uncertain Gains, Unexpected
Costs, 42 EMORY L.J. 759, 759 (1993) (noting that “many school boards are considering filing unitary
status motions™); James E. Ryan, Schools, Race, and Money, 109 YALE L.J. 249, 254 (1999) (character-
izing school desegregation as “entering its twilight phase”); Dennis Schapiro, Looking for Justice in All
the Wrong Places: Reflections on the End of the School Desegregation Era, 17 HAMLINE J. PuB. L. &
POL’Y 323, 323 (1996) (noting an “end” of school desegregation and efforts to “force—or even entice—
families to send their children to schools designed specifically to desegregate”); see also infra Section 1.B.4
(reviewing academic literature declaring an end to court-ordered desegregation).

15 Bradley W. Joondeph, Missouri v. Jenkins and the De Facto Abandonment of Court-Enforced
Desegregation, 71 WASH. L. REV. 597, 599 (1996); see also infra Section 1.B.4 (discussing in more de-
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2). Lower court judges, presiding over cases entering their second or
third decade, appear to suffer “simple exhaustion.”'

3). More and more African-American leaders and parents are cur-
tailing their support of desegregation litigation, on the grounds
that the remedies are insulting, ineffective, or too burdensome.!”

4). African-American, Asian-American, and white parents have suc-
cessfully challenged race-conscious student assignment policies.'®

5). Despite decades of school desegregation litigation (or perhaps
because of it), the level of segregation in American schools has
increased in the 1990s."”

As is true for many areas of the law, however, we lack the necessary
empirical perspective to determine the impact of these five forces on school
desegregation litigation. This Article provides that perspective to ascertain
the accuracy of the declared death of court-ordered desegregation. Specifi-
cally, this Article considers the following three questions: “Are school dis-
tricts seeking termination of their school desegregation lawsuits?”; “Are
courts dismissing these cases?”; and “Has recent Supreme Court precedent™
affected the answers to the two previous questions?”

To answer the three questions, I conducted two empirical studies cov-
ering the court-ordered desegregation of 192 school districts.?’ The studies
clearly disprove the perception that school desegregation litigation is com-
ing to an end. Despite the five forces noted above, and the number of high
profile cases dismissed, the vast majority of school desegregation litigation
continues, with no hint of impending termination.” In short, this Article
challenges the widespread idea that court-ordered desegregation is nonex-
istent, or almost nonexistent.

Far from suggesting that school districts are clamoring for dismissal in
great numbers (the common perception), these studies reveal that only a

tail how academics have characterized the Supreme Court’s recent school desegregation decisions). The
Supreme Court’s recent school desegregation opinions are analyzed infra Section 1.B.

16 Chris Hansen, Are the Courts Giving Up? Current Issues in School Desegregation, 42 EMORY
L.J. 863, 868 (1993); see also Section 1.C (exploring the role of lower courts in terminating school de-
segregation litigation).

7 See infra Section 1.D (discussing recent attempts by African-Americans to limit school desegre-
gation efforts).

18 See infra Section L.D (reviewing the recent efforts by parents to limit race conscious student as-
signment practices).

19 See infra Section L.E (noting the increasing segregation in public schools).

D See, e.g., Missouri v. Jenkins, 515 U.S. 70 (1995) (Jenkins IIT); Freeman v. Pitts, 503 U.S. 467
(1992); Board of Educ. v. Dowell, 498 U.S. 237 (1991); infra Section L.B (analyzing the Supreme
Court’s recent school desegregation decisions).

2l See infrra notes 205-17, 257-60 and accompanying text.

2 For example, only 24 of the 189 school districts have had their school desegregation litigation
terminated, even though almost all of the cases were filed in the late 1960s or early 1970s. See infia
note 308 and accompanying text.
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small percentage of defendants request an end to their desegregation law-
suits. This is true both before and after the recent Supreme Court decisions.
Instead, most cases suffer from extreme neglect—ittle activity will occur
for years, if not decades, but the court-ordered remedies remain in place.
The clear majority of school districts appear content with their outstanding
court orders. Not seeking termination imposes only known costs, while
dismissal proceedings would require additional resources and, more impor-
tantly, an examination of how the district treats minority school children.

Unfortunately, these languishing school desegregation decrees can be
harmful. School districts may ogerate under educationally harmful or le-
gally 1nadequate remedial plans.” The inertia excuses a school district
from pursuing more effective, educationally sound remedies. Moreover,
judicial inactivity also allows a school district to hide any shortcomings of
its efforts, including outright noncompliance with remedial orders.

This Article explores the reasons defendants usually do not seek termi-
nation and argues that the party-driven mode of litigation is ineffective in
school desegregation?* More active judicial 1ntervent10n is warranted2
Contrary to the popular idea of judges acting as “super school boards”
“local superintendents,” judges have taken a remarkably minor, passive role
in overseeing the implementation of remedial decrees. Accordingly, this
Article proposes a model for more effective judicial involvement in deseg-
regation cases.’® Lastly, this Article contends that despite the forces indi-
cating a desire to end or the futility of school desegregatlon lltlgatlon
desegregation cases, still provide a strong vehicle for improving equality in
our public schools.?”’

In Section I, this Article analyzes the forces commonly identified as
ending school desegregation litigation: the federal judiciary, lack of public
support, and increasing resegregation of public schools. Section II de-
scribes the two empirical studies that demonstrate that the vast majority of
school desegregation cases remain pending, with little attention to termina-
tion. Section IIT explains why school desegregation is still an effective tool

B See infra notes 347-48 and accompanying text (analyzing the potential harms of inactive school
desegregation cases).

2 See infra notes 322-30 and accompanying text (arguing that plaintiffs and defendants lack appro-
priate incentives to ensure effective implementation of school desegregation decrees and thus ultimate
dismissal of the lawsuit).

% See generally Wendy Parker, The Supreme Court and Public Law Remedies: A Tale of Two Kan-
sas Cities, 50 HASTINGS L.J. 475 (1999) (arguing that the Supreme Court has ceded too much remedial
power to defendants in public law cases); see also infra notes 331-34 and accompanying text (docu-
menting the passivity of most federal court judges).

% See infra Section Il (proposing that the federal judiciary should be more active in overseeing
school desegregation litigation).

27 See infra notes 355-59 and accompanying text (arguing that despite the pro-defendant approach
of the Supreme Court, school desegregation litigation overall provides a powerful tool to redress educa-
tional inequities).
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for redressing inequities and argues that the judiciary must more actively
supervise these desegregation suits, reorienting them toward providing an
effective remedy and eventual dismissal.?®

I. “REPORTS OF MY DEATH HAVE BEEN GREATLY EXAGGERATED"?

A. Unitary Status

“All litigation must come to an end.”® As uncontroversial and obvious
as this statement might sound, the full import of the statement is not so ob-
vious for school desegregation. In most ordinary, private law litigation, the
end of court involvement comes with the announcement of the remedy.
True, a judgment may be no more than “a handsome piece of paper suitable
for framing,”' for the enforcement of the judgment is critical in all litiga-
tion and courts routinely become involved in enforcement issues. Never-
theless, the remedy typically signals the end of judicial involvement. But
with school desegregation, as with some other areas of the law,*? the rem-
edy is the true beginning of the lawsuit.**

In the 1955 case Brown v. Board of Education,’ the Supreme Court’s
first school desegregation remedial decision, the Court held that defendants
and district courts were to devise a remedy with “all deliberate speed”>*—
rather than “immediately,” the time frame for most remedial decisions**—

28 This Article is followed by an Appendix that provides more detail on the empirical studies.

2 Mark Twain is often inaccurately quoted as saying, “Reports of my death have been greatly ex-
aggerated.” THE OXFORD DICTIONARY OF QUOTATIONS 706 (1996). The correct quote is, “The report
of my death was an exaggeration.” /d.; see also BARTLETT’S FAMILIAR QUOTATIONS 528 (1992).

3 Lynch v. Sessions, 942 F. Supp. 1419, 1427 (M.D. Ala. 1996) (three-judge court).

3! DoUGLAS LAYCOCK, MODERN AMERICAN REMEDIES: CASES AND MATERIALS 711 (2d ed. 1994).

32 Most public law cases result in lengthy remedial processes. See, e.g., In re Birmingham Reverse
Discrimination Employment Litig., 20 F.3d 1525 (11th Cir. 1994) (employment discrimination case in
its 21st year); Huertas v. East River Hous. Project, 992 F.2d 1263 (2d Cir. 1993) (housing discrimination
case marking its second decade); Navarro-Ayala v. Hemandez-Colon, 951 F.2d 1325 (st Cir. 1991)
(mental health institution case lasting 23 years); Keith v. Volpe, 960 F. Supp. 1448 (C.D. Cal. 1997)
(environmental protection and housing discrimination case marking a quarter century); Inmates of the
Allegheny County Jail v. Wecht, 848 F. Supp. 52 (W.D. Pa. 1994) (prison conditions case lasting 21
years); Wyatt v. King, 803 F. Supp. 377 (M.D. Ala. 1992) (mental health institution case 25 years old).
Likewise, some commercial cases (most notably antitrust) involve extended remedial proceedings. See,
e.g., United States v. Western Elec. Co., 1996 WL 255904 (D.D.C. 1996) (ending a 1982 remedy in the
AT&T antitrust case after passage of the Telecommunications Act).

3 See, e.g., Abram Chayes, The Role of the Judge in Public Law Litigation, 89 HARV. L. REv.
1281, 1298 (1976) (noting that the public law remedy “prolongs and depends, rather than terminates, the
court’s involvement with the dispute”).

34 349 U.S. 294, 300 (1955) (Brown Ii).

% Id. at 301. .

36 professor Paul Gewirtz makes an interesting argument that the delay in remedy may have been
beneficial for the plaintiff class. See Paul Gewirtz, Remedies and Resistance, 92 YALE L.J. 585, 609-28
(1983); see also Mark Tushnet, Public Law Litigation and the Ambiguities of Brown, 61 FORDHAM L.
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and that jurisdiction over the suit would remain after the remedy was or-
dered.®” This approach guaranteed continued judicial involvement to ensure
that defendants eliminated the legacy of “dual” school systems (one for
white children and another for minority children) and converted to “unitary”
school systems.”® The Supreme Court left open the question of how and
when jurisdiction would end.

Sixteen years later, at a time when many school desegregation lawsuits
were just being filed, the Fifth Circuit devised ways to terminate these
cases. In Youngblood v. Board of Public Instruction,”® the Fifth Circuit
identified the procedural steps for termination. Youngblood required the
district court to retain jurisdiction over a case for three years after the court
had declared the system “unitary” (meaning, under Youngblood, that the
school district was operating under a court-approved plan designed to end
the legacy of discrimination),”® during which time the school board was to
submit semi-annual reports to the court.” At the end of the three-year pe-
riod, the district court was required to provide notice and a hearing for the
plaintiffs to show why dismissal of the case should be delayed.” School
desegregation litigation ended under these steps as early as 1971.* Ending
court-ordered school desegregation became a prominent issue in the 1990s.
During this decade, four forces seemed to indicate the end of school deseg-
regation litigation: the Supreme Court, lower courts, parents, and segre-
gated schools. Each is discussed in turn below.

B. The Supreme Court

In the 1990s, the Supreme Court decided three school desegregation
cases, all of which concerned the termination of desegregation litigation.*
In 1991, in Board of Education v. Dowell,” the Supreme Court explained

REV. 23, 27-28 (1992) (arguing the standard of “all deliberate speed” “encouraged the federal courts to
see themselves as managers of programs of social transformation, programs embedded in what the
courts understood to be the requirements of the Constitution™).

37 See Brown 17,349 U.S. at 301.

38 Green v. County Sch. Bd., 391 U.S. 430, 435-36 (1968).

39 448 F.2d 770 (5th Cir. 1971).

0 The meaning of the word “unitary” has been far from clear. See infra note 53 and accompanying
text. The more common usage today of “unitary” is that the school district has completed the task of
desegregation and the lawsuit should be dismissed. See infi-a note 59 and accompanying text.

1 See Youngblood, 448 F.2d at 771.

2 Seeid.

43 In other words, some school districts were completely removed from judicial oversight and the suits
dismissed. See, e.g., Taylor v. Houston Mun. Separate Sch. Dist., 726 F.2d 262, 264-65 (5th. Cir. 1984)
(noting that the school district was subject to a court order for sixteen months, until 1971 when the suit was
“finaily dismissed and terminated”); United States v. Corinth Mun. Separate Sch. Dist., 414 F. Supp. 1336,
1345-46 & n.14 (N.D. Miss. 1976) (terminating the lawsuit and dissolving all outstanding injunctions).

* These cases followed a remarkable 11-year silence on school desegregation issues. See Parker,
supra note 25 at 508-09.

45 498 U.S. 237 (1991).
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for the first time when a school desegregation case may end. It returned to
the same issue the following year, when it decided Freeman v. Pitts.*
Lastly, it considered a defendant’s request for termination in 1995 in Mis-
souri v. Jenkins." Taken together, the three cases clearly indicate the Su-
preme Court’s frustration with the long pendency of school desegregation
litigation, but not with the inefficacy of court-ordered remedies.® I argue,
however, that the opinions still allow for a searching inquiry into the effi-
cacy of a remedy and for imposing, as needed, a more effective remedy.*

1. Dowell v. Board of Education. In 1985, the Oklahoma City school
board voted to end its 1972 court-ordered plan of cross-town bussing of
first- through fourth-grade students and return to “neighborhood” schools.’
A group of African-American parents and students challenged that decision
in a school desegregation lawsuit pending against the school district.s! The
school district defended its action, in part, on the ground that the school de-
segregation suit had been dismissed in 1977.*2 The Supreme Court rejected
this argument because the 1977 order was unclear in its use of the word
“unitary,” a term subject, at the time, to different usages.® Instead, to ter-
minate the lawsuit, the Court held that a district court must be clear in its
intention to dismiss and that defendant cannot claim dismissal based on a
court’s ambiguous statements.>

To clarify the necessary procedures and proof for ending a school de-
segregation lawsuit, the Supreme Court developed a three-part test. The
Court required that the defendant prove that it has:

1). “complied in good faith with the desegregation decree since it
was entered”’;>

2). eliminated “the vestiges of past discrimination . . . to the extent
practicable”;*® and

46 503 U.S. 467 (1992).

1 515U.8. 70 (1995) (Jenkins III).

B See infra notes 123-25 and accompanying text.

¥ See infra notes 132-45 and accompanying text.

0 See Dowell, 498 U.S. at 242. For a more detailed discussion of this case, see Kevin Brown, Has
the Supreme Court Allowed the Cure for De Jure Segregation to Replicate the Disease?, 78 CORNELL L.
REV. 1, 20-25 (1992).

5t See Dowell, 498 U.S. at 240.

52 See id. at 244,

53 See id. at 245-46; see also Lee v. Etowah County Bd. of Educ., 963 F.2d 1416, 1419 n.3 (11th
Cir. 1992) (noting the continued confusion over the use of the term “unitary”); Georgia State Conference
of Branches of NAACP v. Georgia, 775 F.2d 1403, 1414 n.12 (11th Cir. 1985) (drawing a distinction
between “unitary school district” and “unitary status™).

54 See Dowell, 498 U.S. at 246.

55 Id. at 249-50.

% Id. at 250.
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3). demonstrated its commitment to future compliance with the Four-
teenth Amendment and “would [not] return to its former ways.”’

Under Dowell, if a defendant proves all three elements, then a school
district has completed its transition from a dual school system to a unitary
school system,” and the district court should dismiss the lawsuit. Although
the Dowell Court sirongly cautioned against treating the term ““unitary’ as
if [it] were actually found in the Constitution,” after Dowell, “unitary” and
“unitary status” are commonly used to designate a school district that has
completed the task of desegregation.®® Once a school district has achieved
unitary status, its lawsuit should be dismissed. Thus, this Article will use the
term “unitary” to denote a school district that has completed the desegrega-
tion process and should no longer be subject to federal court jurisdiction.

By its terms, the Dowell test reflects little change in the law. The three
factors are clearly based on prior case law and do not explicitly reject any
fundamental principle of school desegregation.®® School districts retain the
burden of proving the success of the remedy, which is still defined in terms of
redressing the elusive “vestiges”' of discrimination—the lingering present
day effects of past violations. Granted, the Supreme Court retreated from
its prior language of requiring desegregation “to the greatest possible degree
of actual desegregation™ by requiring desegregation “to the extent practica-
ble.”® Yet, the consequences of the change in Dowell are far from clear. In
the post-Dowell case Freeman v. Pitts, the Court used the phrase “maximum
practical desegregation.”® Furthermore, the standard of elimination of the
vestiges of discrimination “to the extent practicable” is still an exacting stan-
dard, for it requires that all effects of the past illegality be eliminated to the
extent practicable. Given that requiring the “greatest” or “maximum” deseg-

57 Id.at247.

% See supra notes 38-42 and accompanying text (discussing earlier uses of the term “unitary™).

%% Dowell, 498 U.S. at 245.

% See Parker, supra note 25, at 523 (contending that the Dowell test is based on the longstanding
principle that the scope of the violation determines the scope of the remedy).

61 «yestiges” are present day effects of past, illegal discrimination. Commonly cited potential areas
of vestiges are the six Green factors—student assignment, faculty assignment, staff assignment, facili-
ties, transportation, and extracurricular activities. Green v. County Sch. Bd., 391 U.S. 430, 435 (1968).
The Supreme Court has not defined vestiges more specifically, although it uses the term frequently. See
infra note 72 and accompanying text.

62 £.g., Wright v. Council of City of Emporia, 407 U.S. 451, 468 (1972) (emphasis added); Davis v.
Board. of Sch. Comm’rs, 402 U.S. 33, 37 (1972); Swann v. Charlotte-Mecklenburg Bd. of Educ., 402
U.S. 1,26 (1971).

3 Dowell, 498 U.S. at 247.

4 503 U.S. 467, 480, 493 (1992).
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regation could not demand the impractical,”’ the difference in the two stan-
dards may merely be in the choice of words rather than in the outcome.®

In some important respects, however, the tone of the opinion is notably
different from the Supreme Court’s last round of school desegregation
opinions, its 1979 decisions in Dayton Board of Education v. Brinkman®
and Columbus Board of Education v. Penick.”® In this pair of cases, the
Court established powerful causation presumptions that greatly lessened the
burden of proving intentional segregation (a prerequisite for judicial over-
sight) in northern school districts.” The presumptions facilitated and per-
mitted judicial oversight of school districts not obligated by state or local
law to segregate public school children.

The change in tone reflected by Dowell is due to the increased impor-
tance the Court has placed on local control, the idea that school districts are
best run by local school boards. While in 1979 a majority of the Court em-
phasized the need for judicial involvement in desegregating schools, includ-
ing northern schools, a majority of the Court in 1991 stressed a different
need—the importance of local control over school districts, the opposite of a
need for federal judicial involvement. In devising Dowell’s three-part test,
the Supreme Court stressed the temporary nature of school desegregation
remedies and the “allocation of powers within our federal system.””

Local control is a clear, easily achievable goal. To realize it, a court
merely enters a one-line dismissal order, and local control returns to the
school district. In fact, local control is the only determinative standard the
Court gives lower courts in considering termination. Hence, the value of
local control can easily become the deciding factor when courts consider
motions to terminate. The three-part Dowell test for termination is far from
clear or easily achievable (although the test asks the correct questions, as
discussed later’"). Determining whether a school district has complied with

5 See LAYCOCK, supra note 31, at 395-97.

66 Granted, the choice of wording may reveal the Supreme Court’s belief that the time for termination
is at hand. Yet, I believe that the different word choice will not, by itself, compel different results.

57 443 U.S. 526 (1979) (Dayton II).

68 443 U.S. 449 (1979) (Columbus II).

© First, systemwide discrimination is presumed, absent persuasive counterproof, from discrimina-
tion in a substantial part of the system. See Columbus II, 443 U.S. at 455-58 (“Proof of purposeful and
effective maintenance of a body of separate black schools in a substantial part of the system itself is
prima facie proof of a dual school system and supports a finding to this effect absent sufficient contrary
proof by the Board.”). Second, and more importantly in the later stages of litigation, once a violation is
found, any current disparity is presumed to be caused by the defendant’s unlawful actions, unless the
defendant proves that its actions in no way contributed to the disparity. See Dayton II, 443 U.S. at 537
(holding the defendants responsible for current segregation if the segregation was “caused at least in part
by [the defendants’] prior intentionally segregative official acts”). The causation presumptions are dis-
cussed in more detail infra notes 96-97 and accompanying text.

"0 498 U.S. 237, 248 (1991) (Marshall, J., dissenting). Justice Marshall criticized the majority’s ap-
proach to local control. He defined local control as relevant only as to “feasibility.” /d. at 267.

" See infra notes 133-34 and accompanying text.
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a set of remedial orders (the first element) is relatively straightforward, but
how “vestiges” should be defined (the second element, which generally
means the continuing, present day effects of the past violation) is largely
unanswered, and probably unanswerable on its own terms.”? Identifying the
current effects of defendant’s past illegality is complicated because of the
multivariate origins of current disparities. To take just one example, con-
sider the difficulties of proving a defendant’s responsibility for current seg-
regation in a student population: to what extent should the past, intentional
segregation be linked to today’s segregation?

Local control allows the Court to resolve the ambiguity of “vestiges”—
the Court can emphasize the temporary nature of the intrusion on local
school boards rather than emphasize an uncertain concept such as vestiges.
The use of local control, in fact, is a way for the Court to impose its own
“value choices,” primarily the permissibility of racial inequities and the
need for termination of school desegregation litigation.” Justice Marshall,
authoring his last school desegregation opinion in Dowell, criticized the
majority for defining vestiges to promote local control. Specifically, he
faulted the majority for not defining “the threatened reemergence of one-
race schools as a relevant ‘vestige’ of de jure segregation.”™ In Oklahoma

2 The difficulty of defining vestiges is largely linked to the complexities of proximate cause in
school desegregation, an issue discussed in more detail infra notes 117-18 and accompanying text. Both
Justices Marshall and Scalia have noted the ambiguity of “vestiges.” See Freeman v. Pitts, 503 U.S.
467, 501 (1992) (Scalia, J., concurring) (observing that “[w]e have never sought to describe how one
identifies a condition as the effluent of a violation, or how a ‘vestige’ or ‘remnant’ of past discrimination
is to be recognized”); Dowell, 498 U.S. at 260-61 (1991) (Marshall, J., dissenting) (recognizing that “the
Court has never explicitly defined what constitutes a ‘vestige’ of state-enforced segregation”).

3 See Erwin Chemerinsky, The Supreme Court, 1988 Term Foreword: The Vanishing Constitution,
103 HARV. L. REV. 43, 57, 73, 100 (1989) (arguing that “the Court . . . appear{s] to have avoided value
choices by deferring to the political process, when in reality it has made a value choice in choosing such
deference”). The Supreme Court earlier had required judicial restraint by lower court judges but also,
“apparently without sense of paradox, over the same period the Court ha[d] wielded doctrine more and
more innovatively to achieve desired substantive outcomes.” Richard H. Fallon, Jr., Of Justiciability,
Remedies, and Public Law Litigation: Notes on the Jurisprudence of Lyons, 59 N.Y.U. L. REV. 1, 5
(1984); see also William A. Fletcher, The Discretionary Constitution: Institutional Remedies and Judi-
cial Legitimacy, 91 YALE L.J. 635, 664 (1982) (arguing that “the Court has tried to reduce the role of
discretion by its formulation or choice of legal rule, so that in those areas where it has been able effec-
tively to eliminate or reduce remedial discretion the Court has been more willing to recognize constitu-
tional rights than it might otherwise have been”); Michael Selmi, Proving Intentional Discrimination:
The Reality of Supreme Court Rhetoric, 86 GEO. L.J. 279, 347 (1997) (after reviewing the Supreme
Court’s treatment of claims of racial discrimination, concluding that “[e]very time there was a conflict
between racial equality and some other identifiable value, the Court was quick to compromise the pursuit of
racial equality””). The same is true with the meaningless concept of proximate cause articulated in Freeman
and Jenkins III. See John Leubsdorf, Remedies for Uncertainty, 61 B.U. L. REv. 132, 154 (1981) (arguing
that “by calling on the deciders to ‘find” what is not there to be found, . . . ensures that judgments will be
based almost entirely on personal values”); see also infra notes 116-17 and accompanying text.

7 Dowell, 498 U.S. at 251 (Marshall, J., dissenting).
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City, the school district’s proposed alternative student assignment plan
would severely segregate thirty-three of the sixty-four elementary schools.”
In Dowell, the majority found no fault with segregation that would take
place after termination and refused to define immediate resegregation as a
“vestige.” Frustration with the longevity of school desegregation cases and
awareness of the value of local control explain the Court’s acceptance of re-
segregation. In other words, local control answers the ambiguity resulting
from the three-part test’s reliance on vestiges: where there is ambiguity (of
which there is much), defer to local control, even in the face of resegregation.

Despite its shift in tone, Dowell is not an easy ticket to termination.
Notably, the Supreme Court rejected an argument long advocated by con-
servatives that school desegregation litigation should end upon proof of
compliance with applicable court orders.”® This standard would have lim-
ited the remedial process to compliance with particular terms, which may or
may not be effective, rather than basing termination on the achievement of a
particular outcome. It also would have greatly simplified defendants’ req-
uisite proof. Defendants would only have to prove compliance with out-
standing remedial orders (the first element of the Dowell test) and not that
the remedial orders were effective in eradicating the effects of the illegality
(the second element of the Dowell test). In fact, the Dowell test imposes a
high burden on defendants: proof of the elimination of vestiges to the ex-
tent practicable. This goal-oriented requirement can easily be dismissed by
a narrow definition of “vestiges,” but it can also be a powerful weapon in
requiring actual results from school desegregation litigation with a compre-
hensive definition of “vestiges.” .

Moreover, the Supreme Court could have easily disposed of the case
before it by holding that it had already been dismissed. In 1977, the district
court had ruled in an ““Order Terminating Case,’”” made in response to a
““Motion to Close Case,’” that “‘[jlurisdiction in this case is terminated
ipso facto subject only to final disposition of any case now pending on ap-
peal.”””’ Eight years passed with no activity,”® until the plaintiffs filed a
“‘Motion to Reopen the Case.””” Defendants in fact, argued that the case

5 See id. at 242 (recognizing that “11 of 64 elementary schools would be greater than 90% black,
22 would be greater than 90% white plus other minorities, and 31 would be racially mixed”); id. at 255
(Marshall, J., dissenting) (noting the same).

% For example, the Department of Justice, under Presidents Reagan and Bush, made similar argu-
ments. See, e.g., Brief for the United States as Amicus Curiae Supporting Petitioners at 10 n.5, Freeman
v. Pitts, 503 U.S. 467 (1992) (No. 89-1290) (arguing that ““a desegregation plan is a final judgment; . . .
satisfactory implementation of a judgment normally should discharge a defendant from further obliga-
tions™); Brief for the United States as Amicus Curiae Supporting Petitions at 24, Board of Educ. v.
Dowell, 498 U.S. 237 (1991) (No. 89-1080) (asserting “faithful, continuous compliance with such a well
conceived plan . . . is compelling evidence that the school district has become unitary”).

" Dowell, 498 U.S. 237, 241-42 (1991) (quoting district court order).

8 See Dowell v. Board of Educ., 606 F. Supp. 1548, 1551 (W.D. Okla. 1985), rev'd on other
grounds, 795 F.2d 1516 (10th Cir. 1986).

™ Dowell, 498 U.S. at 242.
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had already been dismissed,” and the case history certainly provided sup-
port for their argument. The Supreme Court would have greatly facilitated
the termination of school desegregation had it ruled that the case was dis-
missed as of the 1977 district court order. Court orders declaring * umtary
status” in ambiguous Ways were common before Dowell.®' By requiring ¢
rather precise statement” to terminate, the Court prevented easy dlsmlssal
of the numerous school desegregation lawsuits with orders ambiguously de-
claring “unitary status.”

The same is true for the Court’s treatment of the eight-year period of
inactivity in the Oklahoma City case.” The inactivity could have been used
as an excuse by suggesting that plaintiffs had somehow acceded to the op-
eration of the school district and could not complain. Yet, the Court ac-
cepted the possibility of continued jurisdiction despite prolonged geriods of
inaction, which is quite common in school desegregation cases.” Other-
wise, many school districts would have been entitled to dismissal.

In summary, Dowell clearly elevates the importance of actual termina-
tion of school desegregation lawsuits, but imposes a nebulous test that can
be used to make termination easy or difficult, depending on a court’s treat-
ment of “vestiges.” Furthermore, the Court prescribes no radical changes to
existing school desegregation law and refuses to allow simple, more effec-
tive methods of termination.

2. Freeman v. Pitts. In 1986, DeKalb County (a suburban area of
Atlanta, Georgia) sought dismissal of its school desegregation suit.* The
issue of dismissal arose in 1983 when the district court, sua sponte and
without notice, dismissed the suit on the grounds that unitary status had
been achieved.®® After the court of appeals reversed on due process
grounds, the defendants formally requested unitary status and dismissal.”’
The Supreme Court considered the suit in Freeman v. Pitts,*® when it re-
turned to the question of when a school desegregation decree may be termi-
nated, and re-affirmed the three-part test of Dowell.* The Court also
examined the new question of whether courts can release active supervision

80 See id. at 244,

81 See supra note 53 and accompanying text.

82 Dowell, 498 U.S. at 246.

8 See supra note 79 and accompanying text.

84 See infra notes 261-63 and accompanying text (summarizing results of empirical studies docu-
menting the long periods of inactivity that plague most school desegregation cases).

85 See Freeman v. Pitts, 503 U.S. 467, 471 (1992).

8 See Pitts v. Freeman, 755 F.2d 1423, 1424 (11th Cir. 1985).

¥ See Freeman, 503 U.S. at471.

88 £or a more detailed discussion of Freeman v. Pitts, see Brown, supra note 50, at 26-30.

8 See Freeman, 503 U.S. at 491; see also Missouri v. Jenkins, 515 U.S. 70, 89 (1995) (Jenkins 1I1)
(stating the three-part test from Dowell).
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over one part of a school dlstnct that is unitary and retain jurisdiction over
another part that is not unitary.*

The Court answered that issue in the affirmative, holding that defen-
dants may be released from judicial supervision in an incremental fashion, a
concept called “partial” unitary status. Once a defendant has proven effec-
tive compliance over a partlcular part of a remedlal decree, the court may
release judicial supervision over that part”' Partial unitary status greatly
eases the burden on defendants because it allows piecemeal remedies over a
set period of time; the remedy need not be complete in redressing the rem-
edy the violation at one point in time,

In reaching this conclusion, the majority in Freeman again emphasized
the importance of local control. The Court went so far as to define the “end
purpose” and “ultimate objective” of the lawsuit as “return[ing] school dis-
tricts to the control of local authorities.”*

As in Dowell, the Court accepted the existence of one-race schools, but
here it went a step further. While in Oklahoma City immediate resegrega-
tion was expected upon termination, in DeKalb County, thirty-eight out of
ninety-six schools had extreme (eighty percent or greater of one-race) seg-
regation, even while operating under court order.”” In a notable shift, the
Supreme Court accepted this segregation through its treatment of proximate
cause—the requirement that the current dlspantles to be redressed by the
remedy be caused by the original violation.**

0 See Freeman, 503 U.S. at 490-91.
' considering partial unitary status, a district court should specifically consider:
whether there has been full and satisfactory compliance with the decree in those aspects of the
system where supervision is to be withdrawn; whether retention of judicial control is necessary or
practicable to achieve compliance with the decree in other facets of the school system; and whether
the school district has demonstrated, to the public and to the parents and students of the once dis-
favored race, its good-faith commitment to the whole of the court’s decree and to those provisions
of the law and the Constitution that were the predicate for judicial intervention in the first instance.
Id. at 491.

%2 Id. at 489.

%3 During the 1986-87 school year, “of the 22 . . . high schools, five had student populations that
were more than 90% black, while five other schools had student populations that were more than 80%
white; and of the 74 elementary schools . . . , 18 are over 90% black, while 10 are over 90% white.” /d.
at 476-77. Justice Blackmun, concurring in the judgment, noted that in the 38 years since Brown v.
Board of Education, 347 U.S. 483 (1954), “the students in DeKalb County, Ga., never have attended a
desegregated school system even for one day. The majority of ‘black’ students never have attended a
school that was not disproportionately black.” Jd. at 509 (Blackmun, J., concurring in the judgment).

% The Court in Dowell noted the possibility that proximate cause may limit the scope of school de-
segregation remedies. There the Court allowed in a footnote that “private decisionmaking and econom-
ics” may have caused current residential segregation, not the illegal activity that the district court had
earlier held was the cause of past residential segregation. Board of Educ. v. Dowell, 498 U.S. 237, 250
n.2 (1991); see also id. at 264 (Marshall, J., dissenting) (criticizing the majority’s “hint” that private ac-
tions, unaffected by state action, could be the sole cause of current racial housing segregation).
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Before Freeman, proximate cause was of little importance.”® In the
1970s, the Supreme Court had developed a series of causation presumptions
favoring school desegregation plaintiffs. Under these presumptions, liabil-
ity for an entire school district could be established (absent persuasive
counterproof) by proof of unlawful segregation in parts of the school dis-
trict.”® Absent persuasive counterproof, current racial imbalances in any re-
spects, from student assignment to student achievement, were also
presumed to have been caused by the de jure segregation.”” As a result of
these presumptions, proximate cause played only a minimal role in school
desegregation. Defendants were generally held responsible for all dispari-
ties, and little attention was paid to defining the precise effects caused by
the violation. Critically, the presumptions reflected either a belief or per-
haps a value that absent defendant’s illegal actions, racial equality would
exist in our public schools. Any racial disparity was presumed to have been
caused by defendant, not by private forces.

In Freeman, the Supreme Court held that })roof of demographic
changes™ following a brief period of desegregation™ could preclude the de-
fendant’s responsibility for segregation.'” In that situation, a defendant’s
violation would not be causally related to the disparity, and the defendant
should not be legally responsible for redressing the segregation. Justice
Scalia, concurring, deemed such proof as “extraordinarily rare”'” and

% In a subsequent school desegregation case, Jenkins III, the Court further explored proximate
cause. See infra notes 114-19 and accompanying text.

96 See Columbus Bd. of Educ. v. Penick, 443 U.S. 449, 455-58 (1979) (Colunbus 1) (holding that
“IpJroof of purposeful and effective maintenance of a body of separate black schools in a substantial part
of the system itself is prima facie proof of a dual school system and supports a finding to this effect ab-
sent sufficient contrary proof by the Board”); Keyes v. School Dist. No. 1, 413 U.S. 189, 208 (1973)
(ruling that “a finding of intentionally segregative school board actions in a meaningful portion of a
school system . . . creates a presumption that other segregated schooling within the system is not adven-
titious”). But see Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406, 420 (1977) (Dayton I) (holding that
lower courts “must determine how much incremental segregative effects these violations had on the ra-
cial distribution . . . as presently constituted, when that distribution is compared to what it would have
been in the absence of such constitutional violations™).

97 See Dayton Bd. of Educ. v. Brinkman, 443 U.S. 526, 537 (1979) (Dayton II) (holding the defen-
dants responsible for current segregation if the segregation was “caused at least in part by [the defen-
dants®] prior intentionally segregative official acts™); Keyes, 413 U.S. at 211 n.17 (holding that “the
burden becomes the school authorities’ to show that the current segregation is in no way the result of
those past segregative actions”).

%8 For example, the school district’s African-American population rose from 5.6% in 1969 when the
remedy was first ordered to 47% in 1986. See Freeman, 503 U.S. at 475. The increase in population
was accompanied by continued housing segregation. See id. at 476.

9 The school district apparently desegregated its student body for one year, in 1969. See id. at 477.

108 5ystice Souter authored a concurring opinion to explain when a school district could still be le-
gally responsible for the demographic changes. See id. at 507-08 (Souter, J., concurring). Justice
Blackmun, joined by Justices O’Connor and Stevens, also argued that school districts can cause or con-
tribute to demographic changes. See id. at 512-18 (Blackmun, J., concurring in the judgment).

101 14, at 500 (Scalia, J., concurring).
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challenged the very utility of proximate cause.'” In theory, the Court in

Freeman continued to accept the causation presumptions; it simplgf held
that the demographic factors effectively rebutted the presumptions.'” Yet,
in practical effect, the Court also weakened the presumptions by placmg
two limits on them. Spec1ﬁca11y, ‘with the passage of time” such presump-
tions may no longer aplp % The same is true if the defendants have dem-
onstrated “good faith.

The majority opinion in Freeman cannot be neatly classified as solely
pro-plaintiff or pro- defendant for its approach has both pro—plam’aff106 and
pro-defendant aspects 7 The result in the case, after all, was unanimous.
Nonetheless, the opinion as a whole represents an important shift in the
treatment of proximate cause and foretells a potential limit on the reach of
decades-old school desegregation litigation. The Court expressed doubt
that present-day segregation could be charged to the defendants, and it ac-
cepted segregation as a natural consequence of private American behavior.
This approach naturally limits the extent to which a court should require re-
dress of racial disparities.

But the shift should not be overstated. As we shall see, the futility of
proximate cause analysis limits to some degree (i.e., to the degree the par-
ties or lower courts desire) the availability of wholesale elimination of
school desegregation.'® In other words, proximate cause has litfle true
meaning and can be manipulated to reach desired results. Also, the Court
allowed examination of a non-Green factor, quality of education,'® “to de-
termine whether minority students were being disadvantaged in ways that

192 justice Scalia deemed the determination of the degree of segregation due to a defendant’s ac-
tions, and not due to private or other forces, “guesswork.” Id. at 503 (Scalia, J., concurring). He further
argued that the “allocation of the burden of proof foreordains the result in almost all of the ‘vestige of
past discrimination’ cases.” Id. Moreover, “it has become absurd to assume, without any further proof,
that violations of the Constitution dating from the days when Lyndon Johnson was President, or earlier,
continue to have an appreciable effect upon current operation of schools.” /d. at 506. The difficulty of
proximate cause is discussed infra notes 117-18 and accompanying text.

193 See id. at 494 (“The school district bears the burden of showing that any current imbalance is not
traceable, in a proximate way, to the prior violation.”).

104 1d. at 491-92 (commenting that “with the passage of time, the degree to which racial imbalances
continue to represent vestiges of a constitutional violation may diminish”).

195 1d. at 496 (“The causal link between current conditions and the prior violation is even more at-
tenuated if the school district has demonstrated its good faith.”); see also id. at 498 (“A history of good-
faith compliance is evidence that any current racial imbalance is not the product of a new de jure viola-
tion.”). Justices Blackmun, O’Connor, and Stevens strongly supported the causation presumptions. See
id. at 511-13 (Blackmun, J., concurring in the judgment).

106 For example, the Court emphasized the harm of segregation and a school district’s obligation to
cure that harm, see id. at 485-86, and the appropriateness of additional relief when necessary, even in the
second decade of the lawsuit and outside the Green factors. See id. at 492-93.

197 Areas with a pro-defendant outcome include proximate cause, see id. at 494-96, local control,
see id. at 489-90, and partial unitary status. See id. at 491.

108 See infra notes 117-18 and accompanying text.

199 See supra note 61 (listing the six Green factors).
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required the formulation of new and greater remedies to ensure full compli-
ance with the court’s decree.”’'® This remarkable concession allows parties
and courts to inquire into quality of education, a very expansive concept,
and fashion new remedies even if the issue was not a part of the original de-
cree and even if the remedy has already lasted decades. This flexibility in-
creases opportunities to inquire into and cure any defects in the education
afforded minority schoolchildren.

3. Missouri v. Jenkins. In 1995, the Supreme Court considered our
country’s most expensive''! and expansive school desegregation remedy,
Missouri v. Jenkins."? Before the Supreme Court, the State of Missouri
challenged two remedies: salary increases for school district employees and
the district court’s denial of partial unitary status to the State in the area of
student achievement.'” As in Freeman, the Court focused on proximate
cause as a limit on a defendant’s desegregation obligations. But the Court
went even further. While in Freeman the Court recited the causation pre-
sumptions and noted their potential limits,'"* in Jenkins III, the Court ignored
the presumptions altogether and imposed a different approach to causation.

Specifically, while the causation presumptions held a defendant respon-
sible for any current disparity, absent persuasive counterproof from the de-
fendant, the Court’s approach to proximate cause in Jenkins III required that a
defendant only redress that portion of a disparity caused by the defendant’s
illegal actions.'”® The Court thereby resurrected the “incremental effect”
standard, which it had briefly used in the 1970s.""® Both the incremental ef-
fect standard and the presumptions allow a defendant to attempt to excuse
current disparities by arguing that a disparity is not caused by the defendant,
but by demographics, socioeconomic status, and similar factors. Under the

e Freeman, 503 U.S. at 492.

W The remedy began in 1985, and by the end of 1998, the estimated costs of the remedy reached
$2 billion dollars. See Julie Blair, Mo. Makes Final K.C. Desegregation Payment, EDUC. WK., Dec. 16,
1998, at 20. This lawsuit is covered in more depth in Parker, supra note 25; see also Jose Felipe Ander-
son, Perspectives on Missouri v. Jenkins: Abandoning the Unfinished Business of Public School Deseg-
regation “With All Deliberate Speed,” 39 How. LJ. 693 (1996); Richard A. Epstein, The Remote
Causes of Affirmative Action, or School Desegregation in Kansas City, Missouri, 8¢ CAL. L. REV. 1101
(1996); Joondeph, supra note 15; Theodore M. Shaw, Missouri v. Jenkins: Are We Really a Desegre-
gated Society?, 61 FORDHAM L. REV. 57 (1992); John Choon Yoo, Who Measures the Chancellor's
Foot? The Inherent Remedial Authority of the Federal Courts, 84 CAL. L. REV. 1121 (1996).

112 515U.8.70 (1995) (Jenkins IIT). The Supreme Court considered the case on two previous occa-
sions. See Missouri v. Jenkins, 495 U.S. 33 (1990) (Jenkins II) (examining the power of a federal court
to order an increase in local taxes); Missouri v. Jenkins, 491 U.S. 274 (1989) (Jenkins I) (affirming
award of attorneys” fees).

3 See Jenkins 111, 515 U.S. at 73.

4 See supra notes 103-05 and accompanying text.

15 See 515 U.S. at 101-02. The Court fails to state who bears this burden of proof. Perhaps the burden
is the plaintiff’s, given that the issue of causation originally was part of the plaintiff’s cause of action.

16 See Dayton Bd. of Educ. v. Brinkman, 433 U.S. 406, 420 (1977) (Dayton I).
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incremental effect standard, a defendant may argue that current segregation is
not caused by the defendant, but by private forces. Likewise, with the pre-
sumptions, a defendant may contend that the presumption that the defendant
caused the current segregation is rebutted by its proof that private forces
were, in fact, the legal cause. This standard makes it difficult to hold a de-
fendant responsible for current disparities because defining the precise, cur-
rent effects of a past illegality is exceedingly difficult, if not impossible.'"’

The two standards differ in the impact of the failure to prove by pre-
ponderance of the evidence what factor caused what portion of the segrega-
tion. Under the presumptions, if a defendant fails to rebut the presumption
with persuasive counterproof that a nondefendant agent caused all or part of
the segregation, then the defendant is responsible for the entire segregation.
With the incremental effect standard, on the other hand, it appears that if a
plaintiff fails to prove what portion of the disparity the defendant caused,
then the defendant is responsible for no portion of the segregation. Because
of the extreme difficulty of proximate cause, one can readily (and honestly)
determine that the incremental effects of the defendant’s illegality cannot be
assessed. Then the defendant is excused from responsibility altogether. This
result occurs not necessarily because the defendant’s actions have no present
day discriminatory effect, but because of the elusiveness of proximate cause.

Related to the incremental effects standard is the Court’s continued ac-
ceptance of segregation. As in Dowell and Freeman, the Court’s opinion in
Jenkins IIT reflects a belief in a world of racial disparities caused entirely by
nondefendant activities. The Court suggested this sentiment by finding that
“numerous external factors beyond the control of [the defendants] affect
minority student achievement.”'® In other words, the Court no longer pre-
sumes an integrated, equal society absent state discrimination, the founda-
tion of the causation presumptions.' "

Again, however, the impact of Jenkins IIl is, in some important re-
spects, limited. The State’s challenges, as defined by the majority, had
some intuitive appeal because of the gargantuan reach of the remedial plan
and the nontraditional aspect of the two remedies before the court. The

N7 See Gewirtz, supra note 36, at 785 (defining causation as “the most common problem in school
desegregation cases”); Leubsdorf, supra note 73, at 135 (explaining that the remedial question of defin-
ing what the world would be absent the defendant’s wrong “cannot be answered with any reliability ex-
cept by those possessing a time machine”); Parker, supra note 25, at 519-21, 559-63 (detailing the
futility of proximate cause in public law litigation in general and school desegregation in particular).

Y18 Jenkins HI, 515 U.S. at 102.

N9 spe Richard Thompson Ford, Geography and Sovereignty: Jurisdictional Formation and Racial
Segregation, 49 STAN. L. REV. 1365, 1387 (1997) (criticizing the Supreme Court’s decision in Jenkins
111 as “part of the now typical narrative of the ‘new segregation’” under which “the state must recognize
the desire of its citizens to live and congregate in racially separate spheres,” “[rJather than attempt to
create integrated institutions no one wants™); Selmi, supra note 73, at 350 (concluding that in recent race
discrimination cases “the Court seems to be suggesting that the current state of racial equality is as good
as we are likely to get, and that we can no longer rely on the court to encourage greater equality”).
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State appealed court-ordered pay increases for all but three employees of
the school district, including pay increases for noninstructional staff such as
custodians, food service personnel, and parking lot attendants.’® The State
also challenged an order characterized by the Supreme Court as requiring
funding of programs because “student achievement levels were still ‘at or
below national norms at many grade levels.””"®' In other words, the State
argued that the district court should not order the State to fund programs to
raise student achievement until the school district’s overall student
achievement was at national norms. Such a standard would prevent school
districts in the bottom half of student achievement tests from ever being re-
leased from the court order.

Given the intuitive appeal of the State’s arguments, even more inter-
esting than the reversal is that four Justices of the Court (Justices Breyer,
Ginsburg, Souter, and Stevens) would have affirmed.'? In a way, the dis-
sent is more interesting than the majority opinion, for it was entirely pre-
dictable that some check would be imposed. The dissent’s firm commitment
to expansive remedies may, in other words, act as a restriction on the major-
ity’s ability to limit the scope of school desegregation remedies.

4. Perception of the Three Cases. Legal academics generally (and
rightly) understand the Supreme Court’s recent school desegregation juris-
prudence to reflect, on the whole, the “we’ve done enough theory.”'* Pro-

12" See Jenkins III, 515 U.S. at 78; Brief for State of Missouri at 25, Missouri v. Jenkins, 512 U.S.
1287 (1994) (arguing that “there is no Iegal basis to assume that providing raises to parking lot alten-
dants, custodians, cooks, and other similar noninstructional personnel will reverse the effects of the de-
fendant’s past de jure discrimination”).

12V Jenkins II, 515 U.S. at 100. The dissent challenged this characterization of the district court’s
rulings. See id. at 148-50 (Souter, J., dissenting).

122 The dissent argued that the salary increase order was an appropriate exercise of the district court’s
equitable discretion to redress a reduction in achievement due to the original violation, which was an
uncontested vestige. See Jenkins IIl, 515 U.S. at 154 (Souter, J., dissenting). The dissent would have also
affirmed the denial of partial unitary status to the State on quality of education programs because the State
failed to follow the procedures set forth in Freeman or to prove the three-part Freeman test. See id, at 151-
52; see also supra notes 90-91 and accompanying text (describing the Freeman procedures and test).

133 Mark V. Tushnet, The “We've Done Enough” Theory of School Desegregation, 39 How. L.J.
767, 767 (1996) (designating Jenkins III as the ““we’ve done enough® theory, comparable to the Civil
Rights Cases of 1883); see also, e.g., Patricia A. Brannan, Missouri v. Jenkins: The Supreme Court Re-
considers School Desegregation in Kansas City, Criteria for Unitary Status, and Remedies Reaching
Beyond School District Lines, 39 How. L.J. 781, 781 (1996) (arguing that “[aJithough Jenkins 111 does
little to change prevailing school desegregation law, it suggests that a majority of the Supreme Court is
increasingly skeptical of expansive and prolonged remedies in school desegregation cases™); Douglas,
supra note 14, at 1736-37 (characterizing “the Court [as] poised to exit the school desegregation arena
altogether”); Bradley W. Joondeph, 4 Second Redemption?, 56 WASH. & LEE L. REv. 169, 170 (1999)
(reviewing GARY ORFIELD & SUSAN E. EATON, DISMANTLING DESEGREGATION: THE QUIET REVERSAL
OF BROWN V. BOARD OF EDUCATION (1996)) (explaining the recent cases as “clear hostility to the con-
tinuation of court ordered desegregation remedies™); Joondeph, supra note 15, at 681 (describing “the
Court [as] ending this important chapter in our constitutional history subtly and without words”); Donald
E. Lively, Desegregation and the Supreme Court: The Fatal Attraction of Brown, 20 HASTINGS CONST.
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fessor Erwin Chemerinsky, for example, has argued that with Dowell and
Freeman, “the Court is declaring victory over the problem of school ine-
quality and simply giving up.”’** Fundamental problems with Supreme
Court jurisprudence in this area have long existed. In particular, Supreme
Court desegregation decisions have not been a model of clarity.’” The
Court, however, is now crystal clear in its frustration with the longevity of
school desegregation cases.

No unanimity exists on the future implications of the Court’s frustra-
tion. Professor Richard A. Epstein, for example, has su%gested that “fatigue
was the dominant impulse on the Court” in Jenkins III,"* but still criticizes
the Court for its “timid” response.'”” Professor Epstein recognizes the fu-

tility of identifying proximate cause,”® among other problems,'” and asks

L.Q. 649, 662 (1993) (contending that “[rJecent decisions have effectively relegated desegregation to a
historical episode which now is largely past”); John E. Nowak, The Rise and Fall of Supreme Court
Concern for Racial Minorities, 36 WM. & MARY L. REV. 345, 470 (1995) (concluding that “[i]n 1994,
the dedication of the Justices of the Supreme Court to enforcing the Brown principle is not clear”);
Charles J. Russo & Lawrence F. Rossow, Missouri v. Jenkins Redux: The End of the Road for School
Desegregation or Another Stop on an Endless Journey?, 103 EDUC. LAW. REP. 1, 1-2 (1995) (present-
ing Jenkins III as “a further retrenchment in the struggle to end racial segregation in the schools™);
Leland Ware, Forward: School Desegregation, Civil Rights, and The Supreme Court’s 1994-1995 Term,
15 ST. Louis U. PuB. L. REV. 1, 12 (1995) (reasoning that “[t]he Supreme Court has effectively directed
the lower courts to get out of the business of supervising school desegregation™). But see Epstein, supra
note 111, at 1104 (“Because the Supreme Court remains willing to tolerate such a loose connection be-
tween today’s remedy and yesterday’s remote wrong, its response in Jenkins III was too timid to curb
the endless litigation and remedial excess that has arisen in the afterglow of Brown.”); David I. Levine,
The Latter Stages of Enforcement of Equitable Decrees: The Course of Institutional Reform Cases After
Dowell, Rufo, and Freeman, 20 HASTINGS CONST. L.Q. 579, 583 (1993) (describing Dowell and Free-
man as “far from being disastrous for the proponents of court-ordered school desegregation); Yoo, supra
note 111, at 1135 (contending that “the Supreme Court’s decisions have given insufficient regard to the
restraints on the federal judicial power that our federal structure requires”).

24 Erwin Chemerinsky, Lost Opportunity: The Burger Court and the Failure to Achieve Equal
Educational Opportunity, 45 MERCER L. REV. 999, 1014 (1994).

125 See Kevin Brown, Termination of Public School Desegregation: Determination of Unitary
Status Based on the Elimination of Invidious Value Inculcation, 58 GEO. WASH. L. REv. 1105, 1109
(1990) (noting that “[o]ne of the intractable problems of the Supreme Court’s jurisprudence in the area
of de jure segregation has been its inability to articulate a coherent theory of the constitutional harm re-
sulting from de jure segregation of public schools that justifies desegregation as the principal means to
eliminate the harm”); Peter M. Shane, School Desegregation Remedies and the Fair Governance of
Schools, 132 U. PA. L. REv. 1041, 1044 (1984) (describing the Supreme Court school desegregation
cases as “puzzling” and ambiguous); Mark G. Yudof, School Desegregation: Legal Realism, Reasoned
Elaboration, and Social Science Research in the Supreme Court, 72 LAW & CONTEMP. PROBS. 56, 87
(Autumn 1978) (explaining the “confusion” present in Supreme Court school desegregation precedent).

126 Epstein, supranote 111, at 1108.

127 14, at 1104.

128 See id. at 1101, 1117.

129 Seeid. at 1111-13 (criticizing the application and appropriateness of the remedial standard of re-
storing the victims to the position they would have occupied but for the violation); id. at 1113-16 (noting
the mismatch between the victims and wrongdoers and the beneficiaries of the remedy and those bearing
the burden of the remedy).
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“why countenance any continuing remedies at all?”"*° In other words, for
Professor Epstein, the time has come for some bright line rule readily to
eliminate school desegregation cases that are long past their prime.'*’

The Supreme Court’s recent approach to school desegregation is nota-
ble for its desire to limit the reach of school desegregation. But we should
not allow the Court’s current disposition to obscure the fact that school de-
segregation litigation continues to be viable, even under the Supreme
Court’s stated principles.

In two critical respects, the Court has continued to employ what Pro-
fessor Paul Gewirtz has described as “Rights Maximizing.” Under Rights
Maximizing, “the only question a court asks once it finds a violation is
which remedy will be the most effective for the victims, where ‘effective-
ness’ means success in eliminating the adverse consequences of violations
suffered by victims.”"** This pro-plaintiff approach to remedies prevents
nonplaintiff interests from limiting the reach of the remedy; the sole value
taken into account in crafting the remedy is its effectiveness in eliminating
the effects of the violation. The Court engages in Rights Maximizing when
it requires that a defendant eliminate the vestiges of discrimination “to the
extent practicable,” as it did in Dowell, Freeman, and Jenkins III.'** This
test explicitly requires that all effects of the defendant’s illegality be elimi-
nated to the extent practicable—regardless of the impact of the remedy on
the interests of the defendant or the public. Other than not requiring the
impracticable (which by definition cannot be ordered according to funda-
mental remedies law'**), the standard compels that all effects caused by the
defendant’s wrong be rectified.

Furthermore, the Court engaged in Rights Maximizing in Freeman
when it recognized that a district court properly exercises its discretion
when it inquires into new remedial areas to determine whether additional

130 1d. at 1108. Continuing, he argues that “it is high time to call a halt to costly and unproductive
judicial efforts to rectify remote injustices. Those efforts have failed by any measure that onc could
bring to bear on them. The time has come to focus solely on the future and to curb the remedial exuber-
ance of the federal courts.” /d. He ends with even stronger language: “Forty-one years after Brown the
Supreme Court should pull the plug on desegregation litigation and seck to do the best it can for present
students. Some decisive measures should be taken to dampen the finger-pointing and harm-creation that
inevitably arise once remedial action has been permitted on so intrusive a level . ... It is time to ditch
the courts in the desegregation cases and get on with the future.” Jd. at 1118-20.

Bl Seeid. at 1115 (arguing that “the Court’s position does not bring this lawsuit to an end: it only
sends it back for yet another round of litigation below, where once again the wrong ends will be pursued
by the wrong techniques™).

32 Gewirtz, supra note 36, at 591. Professor Gewirtz further explains that “[u]nder Rights Maxi-
mizing, an incompletely effective remedy is acceptable only if a more effective remedy for the victims is
impossible to achieve.” Id. at 592.

133 See Jenkins IIl, 515 U.S. at 71; Freeman v. Pitts, 503 U.S. 467, 492 (1992); Board of Educ. v.
Dowell, 498 U.S. 237, 250 (1991).

134 See supra note 65.
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redress is warranted.”®® This result allows courts and parties to focus on re-
dressing all effects of the violation, even decades into the remedial process
and even into new remedial areas. Parties are not limited to the original
terms of the remedy, or even the areas addressed by the original decree.
Rather, the primary concern is to provide plaintiffs with effective remedies.

While the Rights Maximizing approach is important, it cannot serve as
an exclusive characterization of the Court’s approach to school desegrega-
tion. In addition to Rights Maximizing, Professor Gewirtz’s concept of
“Interest Balancing” also captures the Supreme Court’s current approach to
school desegregatlon Under Interest Balancing, “remedial effectiveness
for victims is only one of the factors in choosing a remedy; other social in-
terests are also relevant and may justify some sacrifice of achievable reme-
dial effectiveness.”’ This approach, in other words, recognizes that courts
can properly take into account the interests of nonplaintiffs, even nonpar-
ties, in devising a remedy.

The Court identifies one value that, from the perspective of plaintiffs,
limits the effectiveness of judicial remedies: local control. Specifically, the
Court instructs in Dowell, Freeman, and Jenkins III that the value of local
control must be recognized in crafting a remedy and judging its effective-
ness.”®® In a related vein, the Court’s perception of how a school district
would look absent a defendant’s violations further narrows the remedial
process. The Court accepts racial segregation as a natural consequence of
purely private behavior. In Dowell, for example, the Court found no fault
in the p0551b111ty of immediate resegregation of the Oklahoma City ele-
mentary schools." Slmllarly, in Freeman, the Court accepted the presence
of segregatlon even in a school district operating under court order."*® Fi-
nally, in Jenkins III, the Court presumed that private forces caused disparities
in the achievement scores of African-American and white schoolchildren, and
it accepted the disparities as a fact of American life.'"' This acceptance of ra-
cial segregation and racial disparities calls into question the purpose of school
desegregation remedies and their potential for actual integration.

The acceptability of segregation arises not through new legal concepts,
but through the Court’s reinvigoration of proximate cause, i.e., what type of
causal relationship between the original violation and the current inequities

B35 Soe Freeman, 503 U.S. at 492-93; supra note 110 and accompanying text. Further, the Court in
Freeman allowed courts the discretion to award partial unitary status, rather than making the obligation
to award partial unitary status mandatory, a more pro-defendant standard. See 503 U.S. at 491; Levine,
supra note 123, at 616-17 n.229.

136 See Gewirtz, supra note 36, at 591.

37

138 fonkins III, 515 U.S. at 131; Freeman, 503 U.S. at 489-90; Board of Educ. v. Dowell, 498 U.S.
237,248 (1991).

3% powell, 498 U.S. at 244; supra notes 74-75 and accompanying text.

140 Freeman, 503 U.S. at 476-77; supra notes 93-94 and accompanying text.

181 senkins 111, 515 U.S. at 102; supra notes 118-19 and accompanying text.
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must be proven. Beginning with the hints in Dowell of the possibility of
proximate cause as an excuse for racial segregation,'*? the Court has stead-
ily increased the viability of proximate cause as a limit on the reach of
school desegregation litigation by accepting racial segregation and dispari-
ties. In Freeman, the Court noted possible limits on the causation pre-
sumptions that have greatly limited the force of proximate cause.'”® In
Jenkins 111, it dispensed with the causation presumptions altogether.'**

Considering that local control is part of the remedial calculus and that
proximate cause can be used to excuse racial disparities, one can readily
conclude that the Supreme Court’s three most recent school desegregation
opinions impose little burden on defendants seeking unitary status. To be
sure, school districts still must prove the absence of continuing vestiges of
past discrimination. But the burden is greatly alleviated by the Court’s fo-
cus on local control and its acceptance of continued or immediate segrega-
tion. Proximate cause can excuse any continued racial disparities because
proximate cause as a concept has very little real meaning in school desegre-
gation.'”® No one knows exactly what caused what in the context of school
desegregation, so thie concept of proximate cause can easily be used to ex-
cuse segregation if courts are willing and if defendants seek unitary status.
The value of local control further validates excusing a defendant’s respon-
sibility. In other words, the need to end oversight over school districts is a
reason to pardon or disregard remaining segregation.

Yet, many have failed to recognize the importance of what the Court
chose not to prescribe: a simple mechanism for terminating jurisdiction.
Instead, the Court imposed an ambiguous three-part test and provided one
equally ambiguous concept, proximate cause, as a way to excuse defendants
from having to redress continued racial disparities. The one clear concept is
local control, for to achieve local control, a court need only dismiss the ac-
tion. Yet the ambiguity in the remedial standard allows, in fact it requires,
judicial choice. The Supreme Court’s opinions permit courts to engage
both in Rights Maximizing and in Interest Balancing, as the courts desire.

C. Lower Courts

From 1991 to 1995, the Supreme Court evidenced a desire for the end of
long-running school desegregation cases. Yet, the Court’s legal standards re-
garding termination are vague. A question arises as to how lower courts have
reacted to the Court’s three recent opinions. An individual judge’s personal
preferences can easily influence the outcome of a pliable test such as that in

142
143

Dowell, 498 U.S. at 638 n.2; supra note 94.

Freeman, 503 U.S. at 491, 498; supra notes 98-105 and accompanying text.
4 Jenkins 11, 515 U.S. at 102; supra notes 115-16 and accompanying text.
145 See supra notes 117-18 and accompanying text.
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Dowell.'*® The standards can be manipulated to reach a desired result that
logically follows from “application” of the Dowell test, thereby obscuring
the role of a judge’s personal preference in reaching the desired result.

The lower court judges in Dowell, Freeman, and Jenkins III all under-
stood the Court’s frustration with the longevity of their school desegregation
cases. The district courts in Dowell and Freeman had, prior to the Supreme
Court’s decisions, attempted to limit their jurisdiction over the school dis-
tricts, but were reversed by their respective courts of appeals.'*’ After the
Supreme Court’s decisions, the district courts declared Oklahoma City and
DeKalb County unitary and dismissed their suits.'*® In Jenkins III, the district
court approved a three-year plan under which Kansas City, Missouri, would
become unitary.'*® In all three cases, the court of appeals affirmed.”*®

One reading the popular press'' or law reviews' could also conclude
that other lower courts have readily joined a bandwagon of dismissal,
gladly granting unitary status.'” Yet, no published study undertakes an
analysis of the accuracy of this conclusion. Section II of this Article sum-

16 See generally Michael E. Solimine, The Quiet Revolution in Personal Jurisdiction, 73 TUL. L.
REV. 1, 44 (1998) (noting that for personal jurisdiction, “the malleable nature of the minimum contacts
inquiry, coupled with the paucity of Supreme Court review, creates an environment for lower courts to
have relatively free reign to apply personal jurisdiction doctrine™).

147 See Pitts v. Freeman, 887 F.2d 1438, 1444 (11th Cir. 1989), rev’d, 503 U.S. 467 (1992); Dowell
v. Board of Educ., 677 F. Supp. 1503, 1525 (W.D. Okla. 1987), rev'd, 890 F.2d 1483 (10th Cir. 1989),
rev’'d, 498 U.S. 237 (1991).

M8 coe Mills v. Freeman, 942 F. Supp. 1449, 1464 (N.D. Ga. 1996), aff"d, 118 F.3d 727 (11th Cir.
1997); Dowell v. Board of Educ., 778 F. Supp. 1144, 1196 (W.D. Okla. 1991), aff"d, 8 F.3d 1501 (10th
Cir. 1993). For a description of the way the district courts in Dowell and Freeman rejected evidence
once accepted as proof of discrimination or of its effects, see Hansen, supra note 16, at 867-68.

149 yenkins v. Missouri, 959 F. Supp. 1151, 1169 (W.D. Mo.), aff"d, 122 F.3d 588 (8th Cir. 1997).
The school district still failed, however, to achieve unitary status in three years. See Jenkins v. Missouri,
216 F.3d 720, 727 (8th Cir. 2000) (en banc) (reversing the district court’s sua sponte declaration of uni-
tary status and dismissal of the case); see also Parker, supra note 25, at 504-05 (detailing the barriers to
successful desegregation in Kansas City, Missouri).

130 ¢oe Jenkins v. Missouri, 122 F.3d 588 (8th Cir. 1997); Mills v. Freeman, 118 F.3d 727 (11th Cir.
1997); Dowell v. Board of Educ., 8 F.3d 1501 (10th Cir. 1993).

! See supra note 13.

152 See, e.g., Kevin Brown, The Implications of the Equal Protection Clause for the Mandatory In-
tegration of Public School Students, 29 CONN. L. REV. 999, 1000 (1997) (arguing that after Dowell,
Freeman, and Jenkins IIl, “federal courts are increasingly withdrawing from their involvement in the
desegregation of public schools and thereby closing an epic chapter in American legal history”); Doug-
las, supra note 14, at 1716 (describing courts as “weary from decades of school supervision™); Hansen,
supra note 16, at 867 (arguing that the “ostensible focus on causation . . . reflects the unwillingness of
the courts to find causation in situations where they previously would have found it”); Joondeph, supra
note 14, at 166 (noting that “[mJany district courts have understood the Court’s implicit message, citing
the Court’s recent opinions in declaring formerly de jure school districts ‘unitary’ and releasing them
from judicial supervision™). For an example of lower court exhaustion, see Gaines v. Dougherty County
Bd. of Educ., 775 F.2d 1565, 1566 (11th Cir. 1985) (per curiam) (expressing the “hope(] {that] the end of
a twenty-three-year saga” of the school desegregation case is “nearing”).

153 See, e.g., cases cited supra at notes 4-11.
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marizes the results of such a study and finds some empirical support for the
notion that district courts are willing to dismiss school desegregation law-
suits.'** Yet, lower courts have not dismissed school desegregation lawsuits
wholesale, and the clear majority of litigation focuses on procedural and
remedial issues instead of termination.'® Interestingly, the Supreme
Court’s recent precedent has had little effect on the number of school dis-
tricts requesting and achieving unitary status.'*

D. Parents

Photographs and newsreels of angry parents dominated the early days
of school desegregation. White parents shouted obscenities at fifteen-year-
old Elizabeth Eckford as she and the rest of the Little Rock Nine watked to
school surrounded by federal marshals in Little Rock,'”” and at African-
American children bussed into south Boston.'*®

Today, parents challenging court-ordered school desegregation con-
tinue to have a high profile. Although the public obscenities are largely
gone, the debate today is, in some respects, more powerful. More and more
parents openly question the utility of school desegregation litigation. As a
result, the continued viability of court-ordered school desegregation appears
tenuous. Without parents as plaintiffs, or at least as witnesses, it is difficult
to pursue desegregation cases actively.

The African-American community has never been united in a desire
for integrated schools.'” Increasingly, African-Americans are publicly
challenging the value of desegregation litigation. Even the NAACP, the
embodiment of the movement for integration, in 1997 questioned the con-

154 See generally infra Section I1.

155 See generally id. But most school districts have not even sought dismissal. See id.

156 See infra notes 325-30 and accompanying text.

157" See Peter Baker, 40 Years Later, 9 Are Welcomed: Little Rock Marks Civil Rights Milestone,
WASH. POsT, Sept. 26, 1997, at Al.

138 See ANTHONY LUKAS, COMMON GROUND 255 (1985).

15% The obvious example is Malcolm X: “So, what the integrationists, in my opinion, are saying, when
they say that whites and blacks must go to school together, is that the whites are so much superior that just
their presence in a black classroom balances it out. I can’t go along with that”* Gary Peller, Race Con-
sciousness, 1990 DUKE L.J. 758, 764 (quoting MALCOLM X, BY ANY MEANS NECESSARY: SPEECHES,
INTERVIEWS AND A LETTER 17 (George Breitman ed., 1970)). Another example is Stokely Carmichael,
who argued that integration “has been based on complete acceptance of the fact that in order fo have a de-
cent. . . education, blacks must . . . send their children to a white school. This reinforces, among both black
and white, the idea that ‘white’ is automatically better and ‘black’ is by definition inferior.” Stokely Car-
michael, What We Want, THE NEW YORK REVIEW OF BOOKS (1966), reprinted in THE AGE OF PROTEST
132 (Walt Anderson, ed., 1969) (quoted in Charles L. Zelden, From Rights to Resources: The Southern
Federal District Courts and the Transformation of Civil Rights in Education, 1968-74, 32 AKRON L.
REV. 471, 475-76 (1999)). But even more mainstream African-Americans quickly challenged the ne-
cessity of integration, which in many communities meant the loss of the black high school (often the
center of the community) and of black teachers and principals. See DAVISON M. DOUGLAS, READING,
WRITING AND RACE: THE DESEGREGATION OF THE CHARLOTTE SCHOOLS, 89-99, 196-97 (1995).
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tinued need for court-ordered desegregation.'® Although the national organi-
zation reaffirmed its commitment,'" local chapters have stated their opposi-
tion."? African-American mayors in Denver, Minneapolis, and Cleveland
supported the end of the school desegregation suits in their communities.'®*
Similarly, Atlanta, Detroit, Milwaukee, and New York City have established
African-American immersion schools.'® In North Carolina’s charter school
experiment,'® the initial fear was all-white enclaves. In response, the legis-
lature required desegregated charter schools.'® When segregated schools
were established, however, they were predominately maintained by the Afri-
can-American community.'” The community opposition to school desegre-
gation is coupled with academic criticisms that question the theoretical
underpinnings of desegregation.'® Yet, some African-American communi-
ties still actively support school desegregation, even bussing.'®

160 co0 Steven A. Holmes, At NAACP, Talk of a Shift on Integration, N.Y. TIMES, June 23, 1997, at
Al [hereinafter Holmes, Talk of a Shiff]. See generally Steven A. Holmes, Look Who's Saying Separate
Is Equal, N.Y. TIMES, Oct. 1, 1995, § 4 (Magazine) at 1. The NAACP’s 1997 debate about the value of

Behind School Desegregation, EDUC. WK., Sept. 4, 1991, at 5.

161 On the day of the New York Times article, see Holmes, Talk of a Shift, supra note 160, the
NAACP issued a press release stating that the NAACP “still support[s] integrative policies while at the
same time fighting to guarantee educational equality for students within our existing public schools.”
See NAACP Responds to New York Times Article (June 23, 1997) (press release on file with author).

162 or example, in Yonkers, New York, and Bergen County, New Jersey, the national NAACP re-
moved the local NAACP presidents from office after the presidents stated their opposition to the reme-
dies imposed in their respective local school desegregation lawsuits. See Caroline Hendrie, NAACP
Wrestles with Evolving Views on Desegregation, EDUC. WK., Aug. 6, 1997, at 12.

163 See ORFIELD & EATON, supra note 14, at 343.

164 gy1ch schools “take into account the social environment and culture of African-Americans.” Kevin
Brown, After the Desegregation Era: The Legal Dilemma Posed by Race and Education, 37 ST. Louis U.
L.1. 897, 899 (1993). For an argument on the need for such schools, see generally Brown, supra; Kevin
Brown, Do African-Americans Need Immersion Schools?: The Paradoxes Created by Legal Conceptuali-
zation of Race and Public Education, 78 IowA L. REV. 813 (1993); Sonia R. Jarvis, Brown and the Afro-
centric Curriculum, 101 YALE L.J. 1285 (1992); see also Mark Walsh, Black Private Academies Are
Held Up as Filling Void Seen as ‘Response to Desperate Situation,” EDUC. WK., Mar. 13, 1991, at 1.
For a forthcoming article examining the constitutionality of these schools, see Wendy Parker, The Color
of Choice: Race and Charter Schools, 75 TUL. L. REV. (forthcoming 2001).

165 Goe N.C. GEN. STAT. § 115C-238.29A-F (1998).

166 Soe N.C. GEN. STAT. § 115C-238.29F(g)(5) (1998) (requiring that the student population of a
charter school “shall reasonably reflect the racial and ethnic composition of the general population re-
siding within the local school administrative unit”).

167 See Lynn Schnailberg, Predominately Black Charters Focus of Debate in N.C., EDUC. WK, Aug. 5,
1998, at 22 (reporting that 12 of the 33 charter schools were 85% or more Aftican-American); see also
OFFICE OF EDUCATIONAL RESEARCH AND IMPROVEMENT, U.S. DEPARTMENT OF EDUCATION, THE STATE
OF CHARTER SCHOOLS 2000: NATIONAL STUDY OF CHARTER SCHOOLS FOURTH-YEAR REPORT 32 (2000)
(identifying 14 states with charter schools that enroll more minority school children than public schools).

168 professor Kevin Brown, for example, has persuasively argued that the Supreme Court’s approach to
school desegregation from the beginning was premised on the inferiority of African-American children.
See Kevin Brown, Has the Supreme Court Allowed the Cure for De Jure Segregation to Replicate the Dis-
ease?, 78 CORNELL L. REV. 1, 53 (1992) (arguing that the Supreme Court “is preceding from an ideological
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At the same time, African-American, Asian-American, and white par-
ents have challenged the race-conscious student assignment practices funda-
mental to school desegregation. School districts often use race-conscious
transfer policies and magnet school enrollment programs to desegregate their
student bodies. Parents have challenged the use of such race-based policies
after their children were excluded from programs that used quotas or other
devices designed to achieve an ethnically and racially balanced school system
or program.'”® In fact, these challenges have resulted in coalitions of parents
that cross racial lines.'”’ The attacks, which have been quite successful in
changing race-conscious student assignment practices, further call into ques-
tion the continued viability of court-ordered school desegregation plans pro-
ducing integrated student bodies. Without some race-conscious remedies, it
is exceedingly difficult to produce actual desegregation.

For example, African-American, Asian-American, and white parents
have successfully challenged magnet school admissions policies.'” Parents

framework that accepts the notion that segregation retarded the cognitive psychological and emotional de-
velopment of only African-Americans™); see also Missouri v. Jenkins, 515 U.S. 70, 114 (1995) (Jenkins
1il) (Thomas, J., concurring) (commenting that “[i]t never ceases to amaze me that the courts are so
willing to assume that anything that is predominantly black must be inferior””); DERRICK BELL, AND WE
ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL JUSTICE 112-13 (1987) (suggesting a better desegrega-
tion policy, one “not clogged with integrationist dreams” would have been to desegregate school funding
and control instead of desegregating students); Alex M. Johnson, Jr., Bid Whist, Tonk, and United States v.
Fordice: Why Integrationism Fails African-Americans Again, 81 CAL. L. REV. 1401, 1405 (1993) (con-
tending that maintenance of historically black colleges is an appropriate measure for the rectification of
unequal circumstances in light of the failure of the integration policies of the Supreme Court).

169 See, e.g., Orfield & Thronson, supra note 14, at 785 (arguing that “[o]ne of the least known facts
of the Reagan-Bush era is that both minority and white support for busing increased significantly during
twelve years of conservative critiques of the plans”); Cheryl Gamble, Seattle Board to Vote on New Stu-
dent-Assignment Proposal, EDUC. WK., Oct. 9, 1996, at 8; Kerry A. White, Protestors Derail Minnea-
polis Board Meeting, EDUC. WK., June 3, 1998, at 3. An educator who is frequently an expert witness
for school districts in desegregation cases, Christine Rossell, however, reviewed opinion data and con-
cluded “some, if not most, blacks perceive busing as not in their self-interest.” Christine H. Rossell, The
Convergence of Black and White Attitudes on School Desegregation Issues During the Four Decade
Evolution of the Plans, 36 WM. & MARY L. REV. 613, 655 (1995).

170 See generally Note, The Constitutionality of Race-Conscious Admissions Programs in Public
Elementary and Secondary Schools, 112 Harv. L. REV. 940 (1999) (arguing in favor of the constitu-
tionality of race-conscious student assignment policies in public elementary and secondary schools);
Caroline Hendrie, New Magnet School Policies Sidestep an Old Issue: Race, EDUC. WK., June 10, 1998,
at 10 (reviewing recent challenges to race-conscious magnet admissions practices).

m See, e.g., Caroline Hendrie, Without Court Orders, Schools Ponder How to Pursue Diversity,
Epuc. WK., April 30, 1997, at 1 [hereinafter Hendrie, Without Court Orders] (reporting that a group of
both white and black parents challenged a controlled-choice system in Troup County, Georgia); see also
Caroline Hendrie, Houston Reaches for Diversity Without Quotas, EDUC. WK., June 10, 1998, at 11
[hereinafter Hendrie, Houston Reaches for Diversity) (noting that white and Asian-American families
challenge admission policies for magnet schools in Houston).

172 To date, at least one group of parents has failed in its quest to change race-conscious admissions
programs. The basis of the challenge (that the school district was already unitary) was legally weak.
See United States v. Georgia, Meriwether County, 171 F.3d 1344, 1347 (11th Cir. 1999) (reversing dis-
trict court’s grant of unitary status for Troup County, Georgia); Hendrie, Without Court Orders, supra
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have forced school districts in Arlington, Virginia;'” Boston;'”* Broward
County (Fort Lauderdale), Florida;'” Buffalo; " Houston;'”” Montgomery
County, Maryland;'”® and San Francisco'”—some still subject to and others
already released from school desegregation litigation—to change their race-
conscious admission policies for magnet schools. In addition, African-
American parents have challenged admission policies on at least two occa-
sions after seats reserved for whites went empty while African-American
students remained on waiting lists.'"® Finally, and more symbolically, a
successful challenge to magnet school admissions policies occurred in what
was generally regarded as a school desegregation success story: Charlotte-
Mecklenburg, where the Supreme Court first approved bussing as an ac-
ceptable remedy.'™

note 171, at 1 (reporting that a group of both white and black parents challenged 2 controlled-choice
system in Troup County, Georgia, on the grounds that the school district was already unitary); see also
supra notes 53-54 and accompanying text (explaining why claims that school districts were dismissed in
carlier, ambiguous orders are weak in light of current Supreme Court precedent).

173 gee Tuttle v. Arlington County Sch. Bd., 195 F.3d 698 (4th Cir. 1999) (per curiam) (affirming
preliminary injunction barring a “weighted” lottery to produce integration).

174 See Wessmann v. Gittens, 160 F.3d 790, 808-09 (1st Cir. 1998) (holding unconstitutional admis-
sion policies to Boston’s examination schools that discriminated against a white student).

175 See Hendrie, supra note 170, at 10 (reporting that Broward County changed its magnet school
admission policies after the school district was declared unitary to avert a court challenge).

176 See Caroline Hendrie, Buffalo Seeks a Smooth Transition After Release from Court Oversight,
Epuc. WK., June 10, 1998, at 10 (noting that Buffalo, already declared a unitary school district, changed
its admission policies for its gifted and talented schools after a lawsuit was filed).

177 See Hendrie, Houston Reaches for Diversity, supra note 171, at 11 {reporting changes to magnet
school admissions in Houston made in response to a lawsuit).

178 See Eisenberg v. Montgomery County Pub. Schs., 197 F.3d 123 (4th Cir. 1999) (permitting
white student’s transfer to a magnet school), cert. denied, 120 S. Ct. 1420 (2000).

19 see Peter Waldman, School-Desegregation Accord Stresses Pupils’ Socioeconomic Factors
Over Race, WALL ST. J., Feb. 18, 1999, at B13 (detailing a settlement reached in San Francisco’s pend-
ing school desegregation lawsuit conceming a challenge by Chinese-Americans to caps on enrollment
and priorities in lottery admissions).

180 6o Caroline Hendrie, Court Ends Oversight of Desegregation in Georgia District, EDUC. WK.,
July 10, 1996, at 9 (reporting that Prince George’s County, Maryland decided to disobey court-imposed
racial quotas after African-American parents complained that 500 white enrollment slots went unfilled
as 4,000 African-American students remained on waiting lists); Kerry A. White, Suit Challenges Inte-
gration Plan in Louisville, EDUC. WK., May 6, 1998, at 3 (noting that 800 African-American applicants
were rejected from a magnet program over three years even though seats reserved for whites went
empty); see also Hendrie, supra note 170, at 10 (reporting that a black parent in New Orleans com-
plained to the Department of Education that the academic-ability tests used as part of the entrance re-
quirements for the district’s magnet programs penalized blacks).

181 ¢oe Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1,29-31 (1971) (approving the use
of bussing); Capacchione v. Charlotte-Mecklenburg Bd. of Educ., 57 F. Supp. 2d 228 (W.D.N.C. 1999)
(declaring unitary status and ruling race conscious magnet admissions policies unconstitutional);
DOUGLAS, supra note 159, at 254 (concluding that “both political protest and judicial action” produced
successful desegregation in Charlotte); BERNARD SCHWARTZ, SWANN’S WAY: THE SCHOOL BUSING
CASE AND THE SUPREME COURT 192-93 (1986) (detailing why desegregation worked for Charlotte-
Mecklenburg schools); Davison M. Douglas, The Quest for Freedom in the Post-Brown South: Deseg-
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