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T A X A T IO N

Case

at a
Paying an Unconstitutional Tax:

Will You Ever See
That Money Again?

by Joel S. Newman

Glance
The state trial court ruled that,
although Georgia's income tax was
unconstitutional as applied to the
retirement benefits of federal retirees,
no refunds were due because Davis
did not apply retroactively, i.e., did
not apply to cases arising before Davis
was decided. On appeal, the Georgia
Supreme Court held that Davis did
apply retroactively but that Reich was
not entitled to a refund because the
Georgia tax-refund statute did not
apply to a tax that was later held
unconstitutional. The state supreme
court also held that "in a case in
which a taxing statute is declared
unconstitutional," the taxpayer -

here, Reich - should have made a
demand for a refund, either when the
tax was paid or, at the latest, when the
return was filed. Having failed to do
either, it was too late, and Reich lost
any opportunity for a refund. 422
S.E.2d 846 (Ga. 1992).

(Continued on page 44)

Joel S. Newman is a professor
of law at Wake Forest University,
PO. Box 7206, Winston-Salem,
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ISSUE
Did federal retirees have adequate due
process opportunities to preserve their
right to a refund of an unconstitutional
Georgia tax on their retirement income
before they paid the tax?

FACTS
Charles Reich retired from the United
States Army in 1978 and paid Georgia
income tax on his retirement benefits
from 1978 to 1988. In 1989, the
Supreme Court, in Davis v. Michigan
Dept. of Treasury, 489 U.S. 803 (1989),
held that a virtually identical Michigan
state tax on federal retirement benefits
was unconstitutional because it treated
federal retirees unfairly compared
with state retirees whose benefits were
not taxed.

Reich filed amended returns for 1980-
1988 and requested refunds of the
Georgia income taxes he had paid on
his federal retirement benefits for those
years. After three lawsuits, one of
which was filed by Reich, failed to
secure refunds, Reich followed the
procedure set out in the Georgia tax-
refund statute. He filed a claim with
the Commissioner of the Georgia
Department of Revenue, waited one
year after his claim was denied, and,
then, filed suit in Georgia state court,
again seeking a refund.

CHARLES J. REICH V. MARcus E.
COLLINS AND THE GEORGIA

DEPARTMENT OF REVENUE

DocKET No. 93-908

ARGUMENT DATE:

OCTOBER 11, 1994
FROM: THE SUPREME COURT

OF GEORGIA

The Supreme Court

has held that discrimina-
tory taxation of federal
retirement benefits, as

practiced by Georgia and

more than 20 other states,
is unconstitutional. As a

result, Georgia could owe

millions of dollars in
refunds. Georgia argues
that its federal retirees

lost their right to refunds

by not pursuing the cor-
rect remedies under state

law. Now, the Court is
asked to decide if

Georgia's remedies were
fair and, thus, should have

been pursued by its

federal retirees.
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A short time later, the Supreme
Court decided Harper v. Virginia
Dept. of Taxation, 113 S. Ct. 2510
(1993). Harper confirmed that Davis
applied retroactively. In addition,
Harper held that if a state did not
provide clear and certain relief to the
taxpayer at the time when an uncon-
stitutional tax was due, it must pro-
vide "meaningful backward looking
relief" at a later date.

The Supreme Court vacated the
Georgia Supreme Court's decision in
light of Harper and sent the case
back to the Georgia courts for further
proceedings. The Georgia Supreme
Court reconsidered the case and held
that there were ample remedies avail-
able to Reich when the tax was due
and, once again, ruled that Reich was
not entitled to a refund. 437 S.E.2d
320 (Ga. 1993). It is this second deci-
sion of the Georgia Supreme Court
that is at issue in this case.

CASE ANALYSIS
Reich is a test case for some 50,000
federal retirees in Georgia who are
claiming over $60 million in tax
refunds that, with interest, amounts
to a liability of over $100 million.
Georgia taxed federal retirement ben-
efits for a long time. Presumably, they
have spent everything they
collected. Now, Davis may force
them to give all this money back.

Seeking to avoid refunding millions of
dollars, the Georgia Department of
Revenue (the "Department") tried to
argue that Davis did not apply
retroactively. Having lost that argu-
ment, the Department now argues
that federal retirees are barred on
procedural grounds from collecting
their refunds.

A tax is a deprivation of property for
purposes of the Due Process Clause.
When a tax is illegal, it can be avoid-

d in two ways. The first tax-avoid-
ance approach is to refuse to pay the

tax and ask the government to con-
firm that the tax is illegal and, thus,
not owed. This approach is referred
to as a pre-deprivation remedy. The
second approach, known as a post-
deprivation remedy, is to pay the tax
and then sue for a refund. In this
case, when Reich sought a post-depri-
vation remedy - a refund - the
Georgia Supreme Court denied it,
holding that he should have pursued
a pre-deprivation remedy instead of a
post-deprivation remedy.

In Harper, the Supreme Court noted
that the Due Process Clause does not
require both pre-and post-deprivation
remedies. However, under Harper, a
post-deprivation remedy cannot be
denied unless the pre-deprivation
remedy is clear and certain and does
not subject the taxpayer to undue
duress. The issue in this case con-
cerns the appropriateness, in due
process terms, of the pre-deprivation
remedies available to Reich under
Georgia law.

Reich argues that Georgia's pre-depri-
vation remedies were not clear and
certain as required by Harper. The
possible remedies were: 1) a declara-
tory judgment, i.e., a judicial deter-
mination that Georgia's income tax is
unconstitutional when imposed on
federal but not state retirees; 2) equi-
table relief, e.g., an order barring the
Department from imposing the tax
on federal retirees; 3) administrative
review, i.e., challenging the validity of
Georgia's tax on federal retirement
benefits in an administrative hearing;
and 4) superior court review of any
tax assessment issued by the
Department.

According to Reich, declaratory judg-
ment was not an available pre-depri-
vation remedy because of Georgia's
sovereign immunity in its state
courts. Reich also contends that equi-
table relief was not an available pre-
deprivation remedy, first, because a
Georgia statute declares that it can-

not be used in an income tax matter
and, second, because the Georgia
Supreme Court held that it was not
available in a case just like this one.

Reich next argues that administrative
review would not have helped. First,
he points out that he and other feder-
al retirees living in Georgia were not
aggrieved by an action of the
Department, an administrative
agency, but, rather, were injured by
the tax statute itself. Second, Reich
notes that no administrative agency
in Georgia has the authority to
strike down a tax statute. Finally,
Reich contends that superior court
review was unavailable because no
Georgia official had taken the neces-
sary action to trigger the right to
such review.

Reich also maintains that pursuing
pre-deprivation remedies would have
subjected him to undue duress. For
him to have sought a pre-deprivation
remedy, he would have had to refuse
to pay taxes on his federal retirement
benefits for the years prior to Davis.
That course of action, according to
Reich, would have subjected him to
criminal penalties and financial sanc-
tions including penalties, wage gar-
nishment, and levies or liens on his
assets. In effect, Reich claims that he
had no choice but to pay the tax and
pursue a post-deprivation remedy in
the form of a refund.

The Department responds by arguing
that the pre-deprivation remedies
under Georgia law were clear and
certain. According to the Department,
Georgia could have waived its sover-
eign immunity to declaratory-judg-
ment relief and has done so in the
past. As to administrative relief, if
Reich had treated his retirement ben-
efits as exempt and a deficiency
assessment had followed, he would
have been aggrieved by the Depart-
ment, an administrative agency, and
could have obtained administrative
review of that action. Moreover, even

(Continued on page 45)
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if the administrative tribunal could
not have declared the tax unconstitu-
tional as applied to federal retirement
benefits, administrative review could
well have been the first step in a
process leading to a court appeal and
a declaration of unconstitutionality.
Finally, superior court review was
available, as was an affidavit of illegal-
ity, i.e., a means of halting collection
efforts.

The Department also argues that
none of the penalties it could have
imposed subjected Reich to constitu-
tionally significant duress. They were
neither severe nor self-operating.
According to the Department, it
could not have imposed a failure-to-
pay penalty because such a penalty is
not available in the case of a good
faith dispute. The Department
argues, further, that it does not insti-
tute collection proceedings while
taxes are subject to court proceed-
ings. Finally, the Department points
out that the criminal prosecution
statute for nonpayment of taxes was
declared unconstitutional in its
entirety and, thus, poses no threat
to Reich.

The Department closes by arguing
that if Georgia cannot enforce its tax
statutes, its financial stability will be
jeopardized. While acknowledging
that Georgia must respect the rights
of taxpayers to dispute their taxes in
good faith, the Department maintains
that the State must be afforded the
mechanisms to pursue those who
simply refuse to pay or who make
bad faith and frivolous arguments in
their efforts to avoid paying other-
wise lawful taxes.

In sum, Reich characterizes the
asserted availability of pre-depriva-
tion remedies in this case as a shell
game in which a meaningful post-
deprivation remedy - a refund -
was denied because of the existence
of pre-deprivation remedies, but only
after the opportunity to pursue those
pre-deprivation remedies had
expired. The Department responds
that the taxes had been collected for
years based on the reasonable
assumption that they were valid. The
Department argues that it would be
inequitable to force refunds of such
magnitude at this late date.

SIGNIFICANCE
Twenty-three states have unconstitu-
tionally taxed federal retirement ben-
efits. Few, if any, have been enthusi-
astic about giving the money back.
The stakes are very high. For exam-
ple, over $100 million are at issue in
Georgia; two to three hundred million
dollars are at issue in North Carolina;
and $340 million in Virginia.

Eighteen states have now resolved
their disputes with federal retirees.
Of the remaining five, the highest
profile disputes are in Georgia and
North Carolina.

In addition to these immediate finan-
cial consequences, Reich v. Collins
may well have a broader impact.
There are other state taxes that could
be found to be unconstitutional.
This case will have an impact on how
and whether the states refund uncon-
stitutional taxes in the future, as well
as on the process of state tax refunds
in general.

ARGUMENTS
For Charles J. Reich (Counsel of
Record: Carlton M. Henson; McAlpin
& Henson; Eleven Piedmont Center,
Suite 400, 3495 Piedmont Road, NE,
Atlanta, GA 30305; (404) 239-0774):
1. Georgia's remedies are not free
from duress.
2. Georgia's remedies were neither
clear nor certain.
3. "Meaningful backward looking
relief" requires refunds.

For Marcus E. Collins and the
Georgia Department of Revenue
(Counsel of Record: Warren R.
Calvert, Senior Assistant Attorney
General of the State of Georgia;
Georgia Department of Law, 132
State Judicial Building, 40 Capitol
Square, SW, Atlanta, GA 30334-1300;
(404) 656-3370):
1. Georgia law provided numerous
pre-deprivation tax procedures.
2. There was no constitutionally sig-
nificant duress.
3. Reich's arguments depend substan
tially on the applicability of the
refund statute to unconstitutional
taxes, an issue the Court has refused
to review.
4. Even if Georgia's pre-deprivation
procedures did not satisfy due
process, its sovereign immunity and
its reasonable reliance on a long-
standing taxing process should pre-
clude a refund in this case.

Issue No.
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AMIcus BRIEFS
In support of Charles J. Reich

James B. Beam Distilling Co.
(Counsel of Record: Morton Siegel;
Seigel, Moses, Schoenstadt &
Webster; One Illinois Center, 111
East Wacker Drive, Suite 2800;
Chicago, IL 60601-4798;
(312) 540-4300);

Committee on State Taxation
(Counsel of Record: Kendall L.
Houghton; Committee on State
Taxation; 122 C Street NW, Suite
330, Washington, DC 20001;
(202) 484-5222);

Joint brief of the National
Association of Retired Federal
Employees, the Military Coalition,
and Designated Federal Retirees in
Kansas, New York, Arizona, Virginia,
and Wisconsin (Counsel of Record:
Michael J. Kator; Kator, Scott &
Heller; 1275 K Street, NW, Suite 950,
Washington, DC 20005-4006;
(202) 898-4800);

Tax Executives Institute, Inc.
(Counsel of Record: Timothy J.
McCormally; Tax Executives
Institute, Inc.; 1001 Pennsylvania
Avenue, NW, Suite 320, Washington,
DC 20004-2505; (202) 638-5601).
In support of Marcus E. Collins and
the Georgia Department of Revenue

Joint brief of Alabama, Arizona,
Florida, Hawaii, Illinois, Indiana,
Iowa, Kansas, Louisiana, Minnesota,
Missouri, Montana, New Hampshire,
New Jersey, North Dakota,
Oklahoma, Pennsylvania, Tennessee,
Texas, Utah, Vermont, Washington,
Wisconsin and the Commonwealth of
Virginia (Counsel of Record: Gregory
E. Lucyk, Senior Assistant Attorney
General of the Commonwealth of
Virginia; 101 North Eighth Street,
Richmond, VA 23219;
(804) 786-0082);

Joint brief of the National
Governors' Association, Council of
State Governments, National
Conference of State Legislatures,
National Association of Counties,
National League of Cities,
International City/County
Management Association, U.S.
Conference of Mayors and the
Multistate Tax Commission (Counsel
of Record: Richard Ruda; State and
Local Legal Center; 444 North
Capitol St., NW, Suite 345,
Washington, DC 20001; (202) 434-
4850);

The State of North Carolina
(Counsel of Record: Thomas F.
Moffitt, Special Deputy Attorney
General of the State of North
Carolina; North Carolina Department
of Justice, P.O. Box 629, Raleigh, NC
27602-0629; (919) 733-3786).
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Diversity -- This term is used whenever a
federal court has jurisdiction over a case that
does not involve a question of federal law.
Diversity jurisdiction has two requirements.
First, the plaintiff and the defendant must be
residents of different states. Second, the
dollar amount of the dispute between the
parties must be at least $50,000.

Plurality opinion - This term denotes an
opinion of the United States Supreme Court
in which there is no majority opinion; that is,
fewer than a bare majority of five justices
were able to agree on the legal basis for the
Court's action in affirming, reversing, or
vacating a lower court decision.

Summary judgment - This is the name of a
procedural device available to either party to
a civil lawsuit that enables one or the other
party to win without a trial. A party seeking
summary judgment is entitled to a judgment
in its favor if there is no genuine dispute
about the pertinent facts and, based on those
undisputed facts, the law compels a
judgment for the party who has asked for a
ruling in his or her favor.

©i
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COVERING THE COURT'S NOVEMBER

CALENDAR OF CASES, INCLUDING...

LEBRON V. NATIONAL RAILROAD
PASSENGER CORP. (AMTRAK)

Amtrak was established by Congress and continues to be funded
and operated by the federal government. Amtrak also has a policy

of denying use of its advertising space for political ads. In this case,
the Court decides if Amtrak is bound by the Free Speech Clause

and, thus, must justify its advertising policy.

MCKENNON V. NASHVILLE BANNER PUBLISHING CO.
You've been fired because you're too old and you sue. As the suit

progresses, your former employer finds out that, prior to being
fired, you purloined confidential documents, an action

justifying termination. In this case, the Court decides if an
employee's prior misconduct means that the employer can

escape liability for violating the Federal Age
Discrimination in Employment Act.

UNITED STATES V. NATIONAL TREASURY EMPLOYEES UNION
An Executive Branch employee cannot accept money or gifts for

off-duty speeches, articles, or appearances even if there is no
connection between these activities and the Executive Branch

employee's job. In other words, the employee can speak for free but not
for money. In this case, the Court decides if this rule violates the

free speech rights of Executive Branch employees.
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