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ABSTRACT 

Diane S. Behar 

When They Have Opened a Gap... 

Thesis under the direction of John C. Moskop, PhD, Advisor 
Professor, Internal Medicine, 

Wallace and Mona Wu Chair in Biomedical Ethics 
 

 The concept of provider medical conscientious objection is a controversial one 

that can stir a great deal of emotion. Provider medical conscientious objection involves 

the refusal by an individual, hospital, pharmacy, managed care organization, or other 

health industry worker to provide, be involved in, or pay for legal medical services based 

on religious or moral grounds. It often also involves a refusal to provide information 

about services or procedures being sought, and a refusal to provide a referral to another 

professional who would be willing to offer the information, services or procedures being 

sought. 

 Those who advocate for the use of provider medical conscientious objection 

maintain that it is a necessary tool that allows healthcare providers to maintain their 

personal moral integrity in the face of requests for information, services or procedures 

that go against their values.  Those who oppose it contend that it is in part a violation of 

professional ethics, patient autonomy and informed consent.  

 In this thesis I examine arguments on both sides of the issue and provide a legal 

and legislative backdrop for these arguments. I offer examples of specific cases where a 

claim of conscience has been made and analyze the outcomes. Finally, I offer 

recommendations for moving forward in a way that respects the morals and values of 

both patient and provider. 
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INTRODUCTION 

 The concept of medical provider conscientious objection (MCO) came to the 

forefront following the U. S. Supreme Court's decision in Roe v. Wade (410 U.S. 113; 

1973) that the right to privacy under the Fourteenth Amendment extends to a woman's 

decision about abortion.  

 Prior to Roe the concept of provider conscientious objection to abortion was 

essentially moot, since abortion was not legal in most jurisdictions.  In addition, the role 

of physicians was still very paternalistic, such that they wielded a great deal of power in 

the relationship with their patients, and their recommendations were generally not 

questioned. However, the recognition by the Supreme Court of a constitutional right 

against burdensome state interference in a woman's right to choose abortion created 

concern among those who had moral or religious objections to abortion. 

 Thus, shortly after the Roe decision, individual states began adopting legislation 

protecting physicians who chose not to provide abortions - the first 'conscientious refusal' 

legislation (Parr 2009). Federal conscientious refusal legislation was also adopted. In this 

thesis I will offer a critical analysis of claims that physicians and other health care 

providers may conscientiously object to providing certain kinds of healthcare under 

certain circumstances.  In providing this analysis, I will make use of a variety of moral 

and legal concepts.  
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 I will argue that when the separation between personal moral beliefs and the 

provision of healthcare is breached, patient care and quality of life may suffer, and the 

relationship and trust between provider and patient may suffer as well. In the words of the 

Puritan minister and founder of Rhode Island, Roger Williams, "When they have opened 

a gap in the hedge or wall of Separation between the Garden of the Church and the 

Wilderness of the world, God hath ever broke down the wall it selfe, remove the 

Candlestick...and made his Garden a Wilderness" (Barry).  Barry interprets Williams' 

words as a warning:  when the wall of separation between Church and State is breached, 

the divine light is extinguished and the Garden of Eden is no longer a garden.  In Barry's 

words, "mixing church and state corrupted the church...when one mixes religion and 

politics, one gets politics". (Barry)  Just as Williams saw a theological danger in mixing 

Church and State, I will argue that there is a moral danger in blurring the lines between 

the personal and professional lives of physicians and other health care professionals. 

 In Chapter One I will define “medical provider conscientious objection” and 

differentiate it from conscientious provision of care, from patient conscientious objection 

and from scope of practice limits that many providers choose; I will then introduce the 

leading arguments for and against conscientious objection. 

Chapter Two will be devoted to an examination of relevant legal cases, 

legislation, and professional organization policy statements on MCO.  While the ethical  
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guidelines of professional organizations are not binding, they do reflect a recommended, 

or preferred, standard of behavior. I will use this discussion of legislation and policies to 

establish the larger  social context within which claims of refusal need to be evaluated.  

Chapter Three will be an examination of specific examples of conscientious 

refusal and an evaluation of the moral arguments for and against MCO in those 

situations. I will focus my analysis on two areas in which health care providers 

commonly appeal to MCO:  the provision of pre-natal services such as contraception and 

abortion, and decisions about end-of-life issues. Since the majority of recent state 

legislation is focused on pre-natal issues, those issues will be the primary focus of my 

arguments.  I will also consider differences among the MCO claims made by two 

different types of health care professionals, namely: physicians and pharmacists. In 

addition, I will provide examples of other professionals who must separate their personal 

moral beliefs from their professional obligations. 

In Chapter Four, I will offer suggestions for moving toward a more balanced 

approach to claims of refusal.  I will argue that accountability and accommodation are 

key to finding an appropriate balance in the physician-patient relationship. I will also 

offer recommendations regarding MCO in the pharmacist-customer relationship.  I will 

argue that pharmacies should always either fill a valid prescription, or make an 

immediate referral to someone who will fill it. (This assumes that the prescription in 

question is not contraindicated with other medications the customer may be taking, and 

that there is no medical error in the prescription).  
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CHAPTER ONE 
Definition and Overview 

 

  Medical provider conscientious objection (MCO), also referred to as 

"conscientious refusal", can be defined as the refusal by an individual health care 

provider, hospital, pharmacy, managed care organization, or other health industry worker 

to provide, be involved in, or pay for legal medical services based on religious or moral 

grounds. In addition to a refusal to provide a service, a health care worker may 

conscientiously refuse to provide the patient with any information about the services or 

procedures being sought, and refuse to provide a referral to another professional who 

would be willing to offer the information, services or procedures being sought. In some 

instances, MCO may even involve a refusal to render emergency care.  As I will 

demonstrate in Chapter Three, such refusals happen at critical times in a patient's care, 

thus pitting provider values against patient values. 

 POSITIVE CLAIMS OF CONSCIENCE: While some providers use MCO to 

refuse to provide certain care, others provide that care because they are driven by 

conscience to do so. For example, prior to the Roe v. Wade decision many physicians 

risked providing abortions "because deeply held, core ethical beliefs..." compelled them 

to do so, because they saw "women die from self-induced abortions and abortions 

performed by unskilled providers", and because they saw "women's reproductive 

autonomy as the linchpin of full personhood and self-determination..." (Harris).  Even 

after Roe v. Wade physicians who provide abortions often do so at risk to themselves, 

"they still have much to lose, facing stigma, marginalization within medicine, 

harassment, and threat of physical harm (Harris). As we shall see in the following 
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chapters, and as Harris points out, "U.S. federal and state laws continue to protect only 

conscience-based refusals...offering minimal legal protection for conscience-based 

abortion provision" (Harris).  

 PATIENT CONSCIENTIOUS OBJECTION: Sometimes patients will refuse 

recommended procedures or care based on their personal religious or moral beliefs.  A 

well-known example is the refusal of Jehovah's Witnesses to accept blood transfusions. 

Patient conscientious objection has some obvious similarities to MCO. Just as MCO may 

impair patient access to medical treatment, a patient's conscientious refusal of medically 

indicated treatment may impair a provider's ability to give the best or most effective care. 

However, there are also clear dissimilarities between these two types of conscientious 

objection. Patients have widely recognized moral and legal rights to refuse recommended 

treatment, and providers may not force treatment on a competent patient who refuses it. If 

a patient does not comply with recommended treatment, it is the patient who bears the 

most serious consequences of that decision. Although it is the provider's decision to 

invoke MCO, that decision may impose a serious hardship on the patient. Because patient 

rights to refuse treatment are well established, this thesis will focus on analysis of the 

more controversial claims of conscientious refusal made by health care providers. 

 SCOPE OF PRACTICE: Health care provider claims of conscience should be 

clearly distinguished from a provider's choice about scope of practice. Providers have the 

right to limit their scope of practice, to the extent permitted by law and by professional 

standards.  Though a particular provider may choose to see patients with more or less 

severe illness, or place other parameters on their practices, a provider who wants to 

restrict her practice to “whites only," or who triples her charges for non-white patients, 
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would be violating the civil rights of large groups of individuals. An example of a scope 

of practice limitation would be a psychiatrist who chooses not to see patients who may 

require hospitalization due to severe illness such as schizophrenia, or a physician who 

refuses to take Medicaid patients because of the administrative burdens. I maintain that 

such a limitation is something that should be disclosed to a patient at the beginning of the 

relationship, so the patient is given the opportunity to find a psychiatrist who would 

continue to treat him or her should hospitalization be needed at some future time. Such 

disclosures and conversations are most effective if they take place not just at the 

beginning of the relationship, but also as the provider/patient relationship evolves. As 

another example, if a family physician had a moral objection to discussing birth control, 

he or she would make that clear to a parent in an initial appointment, even if the child 

being seen was not sexually mature.   

 Another type of limitation a physician may put on his or her practice is to avoid or 

dismiss patients who are non-compliant, or whose lifestyles would effectively negate 

recommendations the physician might make.  Examples are a parent who refuses 

recommended vaccinations for his or her child, or a smoker who refuses to quit. 

 While such practice limitations may appear to be similar to MCO, there are 

differences: primarily in the method, motivation and timing of the disclosure of such 

limitations. Forewarning a patient at the beginning of a relationship (or not) is a key 

differentiating factor.  A private practitioner may choose not to take Medicare patients 

because of the administrative burdens. This is critical information for a patient to have.  

The reasons why the practitioner makes that choice need not be disclosed to the patient, 

only the fact that the practitioner does not accept that insurance. A provider may choose 
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not to do abortions because he or she doesn't like doing surgery, or because of moral 

objections to abortion.  If the provider discloses at the outset that he or she doesn't do 

surgeries, then the patient has an opportunity to weigh that information and decide 

whether or not they want to find a different provider. The provider does not need to 

disclose why he or she doesn't do surgeries, only that he or she doesn't do them. The 

reasons for scope of practice limitations generally fall into categories other than moral or 

religious objections, however, the lines between scope of practice and conscientious 

objection may not always be crystal clear. 

 On the other hand, when a practitioner makes a conscientious refusal, as we shall 

see from the examples in Chapter Three, it is often at the most critical and inopportune 

time in a patient's care. Examples include, a pharmacist who refuses to fill a prescription 

when a rape victim needs the morning after pill, or a provider who says her conscience 

won't allow her to continue working with a terminally ill patient who has reached a point 

where he wants to stop mechanical life supports. In these examples the provider is 

disclosing necessary information at the worst possible time, putting the patient in a very 

difficult position, and pitting his or her own values against those of the patient. In my 

view, such a disclosure at such a time is unconscionable, since that conflict could easily 

have been avoided by forewarning a patient at the beginning of the relationship.  In the 

case of a pharmacy, it would mean having someone on duty at all times who would fill 

any legal prescription that contains no errors and is not contraindicated by other 

medications the customer may be taking.  

 I maintain that forewarning is not only part of the disclosure process, but also of 

the on-going informed consent process referred to earlier in the example of the family 
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physician. A provider's conscientious objections may limit the range of therapies, 

treatments and referrals that will be available to a patient from that particular provider. 

Thus, forewarning could be compared to the consent form for a placebo-controlled 

research trial. That is, if the patient chooses to stay with that particular provider, they are 

in essence knowingly consenting to the possibility of being in the placebo arm of a trial 

under certain circumstances.  Not forewarning would be the equivalent of not revealing 

the placebo arm of a trial to a potential participant. Forewarning serves the critical 

function of giving the patient an opportunity to find another provider before a situation 

arises which might pit the patients' values against those of the provider and prevents 

patient vulnerabilities from being exploited.  Forewarning can eliminate the need for 

MCO without compromising the values of the provider or the patient.  If a patient knows 

a provider's limitations up front, he or she can choose another provider and avoid a 

conflict later on.  

BASIC ARGUMENTS FOR ALLOWING MCO: Some who support allowing 

medical conscientious objections argue that these claims are an expression of moral or 

religious freedom, and that it would create a moral conflict for healthcare providers to 

separate their professional work from their personal moral convictions. Further, they 

argue that most patients wouldn't want to go to a health care provider who could "leave 

his morals at the door," so to speak.   

 Moral agency: Adrienne Asch puts it this way, "We applaud employees who blow 

the whistle on unsafe or unethical practices in corporations. By conscientiously objecting 

to practices that are often ingrained in the cultures of their chosen professions, they do 

society a service. Surely, when it comes to medicine, a field that often finds itself in the 
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thick of ethical quandaries, we should encourage practitioners to draw upon their own 

moral convictions.  To do otherwise would treat medical professionals as automatons 

instead of moral agents...If a member of a health profession demonstrates that the tenets 

of his religion preclude performing actions that end embryonic, fetal, or born human life, 

then society should bear the burden of justifying why an individual should be expected to 

behave in ways that go counter to religious or ethical beliefs.  The idea that, unlike most 

professionals, health care providers leave their personal moral beliefs at the door when 

they go to work and simply provide any service that is safe and legal...does not provide a 

model that society expects them to adhere to" (Asch 11). 

Ethical practice: Asch asserts that MCO provides a mechanism through which 

health care providers may point out what they view as unethical practice.  More than that, 

it allows health care providers to use their own moral compass in the conduct of their 

professional responsibilities.  Given the nature of those responsibilities, Asch asks 

rhetorically how society can expect health care providers to act against their own 

convictions, and whether society would truly want health care providers to offer any legal 

service, even if it conflicts with their own moral guidelines. 

 Personal moral integrity: Wicclair states, "When a physician claims that there is 

an action that he or she cannot in good conscience perform, the physician is not merely 

stating that the action is unethical. Rather, the physician is asserting the stronger claim 

that his or her moral integrity is at stake, and appeals to conscience can be understood as 

efforts to preserve or maintain moral integrity"(Wicclair 213). He goes on to say, "in 

contrast to many other professions and occupations, medicine is a moral enterprise" 

(Wicclair 215). 
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Wicclair’s arguments build on those expressed by Asch, and assert that MCO is 

important not only as a protection against having to provide services which health care 

providers deem unethical, but as an essential tool to help providers protect their personal 

moral integrity. Wicclair draws a bright line between medicine and other professions 

when he declares that medicine is a "moral enterprise".  Unlike banking, or retail 

businesses, those in  the medical profession deal with life and death issues, and the moral, 

legal and ethical problems they present, every day.  I will examine these assertions 

further in Chapter Three. 

 Historical precedent: Curlin cites the Hippocratic Oath as justification for 

conscientious objection in the case of abortion, noting that the Oath includes a statement 

that the physician will not provide abortifacients (Curlin). What he fails to mention is that 

the oath also says that physicians will not perform surgery (Hippocratic Oath). 

 BASIC ARGUMENTS AGAINST ALLOWING MCO: Arguments against 

allowing MCO, generally appeal to one or more of the following six reasons: (1) the 

provider's fiduciary, moral and legal duties to the patient; (2) obligations of station; (3) 

professional monopoly; (4) patient vulnerability; (5) variability of interpretation; and (6) 

financial responsibility.  I will describe each of these reasons in turn. 

 Provider fiduciary and moral duties. A fiduciary duty is "an obligation to act in 

the best interest of another party. A fiduciary obligation exists whenever one 

person...places special trust and confidence in another person and relies upon that person, 

the fiduciary, to exercise his discretion or expertise in acting for (that person); and the 

fiduciary knowingly accepts that trust and confidence and thereafter undertakes to act in 
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behalf of the (person)..." (Definition of Fiduciary Duty) While the concept of fiduciary 

duty is most often associated with legal or financial relationships, the above definition 

also applies in the health care realm where patients put their trust in the provider and the 

provider willingly accepts that trust to act in the patients' best interests. In health care, 

once a provider has established a relationship with a patient, fiduciary duties require 

providers to focus on the medical needs of the patient rather than the provider's own 

interests - to put patient needs ahead of one's own. The World Medical Association's 

Declaration of Geneva (to which the American Medical Association is a party) 

encapsulates the essence of fiduciary duty in its oath, specifically, "The health of my 

patient will be my first consideration...I will not use my medical knowledge to violate 

human rights and civil liberties, even under threat...I will not permit consideration of age, 

disease or disability, creed, ethnic origin, gender, nationality, political affiliation, race, 

sexual orientation, social standing or any other factor to intervene between my duty and 

my patient" (WMA Declaration, 1948).  MCO is a deviation from this duty where the 

provider says, in effect: "I am honoring my personal interests instead of your medical 

interests." I will argue that specific fiduciary and moral duties require providers to offer 

the care, referral for care, or information about treatment alternatives that best supports 

the patient's needs and goals (assuming those goals are medically realistic and legal).  For 

example, the legal duty to obtain informed consent to treatment requires physicians to 

disclose information about the available therapies and their expected risks and benefits to 

the patient so he can make an informed decision about his health care.  All 50 states have 

informed consent laws that require such disclosures (Chudoba 6).  The fiduciary duty 
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does have boundaries. For example, no physician would be required to provide elective 

procedures to someone who cannot pay for them.   

 Charo uses a quotation from Dr. Martin Luther King to put medical conscientious 

objection in context, "'An individual who breaks a law that conscience tells him is unjust, 

and who willingly accepts the penalty...in order to arouse the conscience of the 

community over its injustices, is...expressing the highest respect for law." She adds, 

"What differentiates the latest round of battles about conscience clauses from those 

fought by Gandhi and King is the claim of entitlement to...'conscience without 

consequence'...And of course, the professionals involved seek to protect only themselves 

from the consequences of their actions - not their patients" (Charo 2471).  While MCO is 

not illegal, as we will see in Chapter Two, many of the laws protecting it do contravene 

the ruling in Roe v. Wade which specifies that no “undue burdens” may be placed on a 

woman seeking an abortion" (Roe v. Wade). In this passage Charo asserts that although 

those who fought for civil rights and those who advocated for MCO both won legal 

recognition, only the former accepted the consequences of winning that recognition.  

Health care providers, she says, have won recognition at the expense of the patient, while 

taking no responsibility for the consequences. That is, current legislation allows providers 

to relinquish their fiduciary duties at will and suffer no legal, financial or professional 

penalties (though the reputation of the profession may suffer). At best, this 

inconveniences patients and damages the provider/patient relationship; at worst it can 

place patient lives at risk. 

 Savulescu highlights the concept of fiduciary duty ("which requires a reasonable 

conception of the patient’s good and the patient’s informed desires”) adding that MCO 
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should only be accommodated if it does not impede patient care. He also introduces the 

concept of professional integrity when he asserts that “doctors should not offer partial 

medical services or partially discharge their obligations to…their patients” (Savulescu 

229). Savulescu is saying that when a provider offers only partial information, or partial 

truth, or partial services to a patient it damages the integrity of the profession. An 

example of providing partial services would be a physician who threatens to withdraw 

from the case after a request to stop all mechanical means of life support from a 

terminally ill patient who has exhausted all possible therapeutic avenues (more on this in 

Chapter Three). Savulescu goes so far as to say that those who are not prepared to fully 

discharge their obligations should leave the practice of medicine. 

 Obligations of station: The second reason often cited in arguments against MCO  

I will refer to as ‘obligations of station’.  According to Bradley, "different people are 

subject to different moral claims, depending on where they 'stand' toward the other 

people with whom they have to deal…" (Toulmin 744).  Aristotle points out that the very 

same words or actions carried out in two different relationships represent two very 

different things from an ethical point of view, depending on the relationship (Toulmin 

746). In Toulmin's words, Aristotle "pioneered the general doctrine that principles never 

settle ethical issues by themselves: that is, we can grasp the moral force of principles only 

by studying the ways in which they are applied to, and within, particular situations" 

(Toulmin 747).  This last phrase is key: principles by themselves never settle issues; the 

moral force of principles is grasped only in the way in which they are applied in 

particular situations. As we will see in the examples in Chapter Three, the way in which 

MCO is often applied does not provide the requisite moral force since the needs of the 
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patient are not fully considered. (I will demonstrate in Chapter Two that conscience 

legislation reinforces the lack of focus on patient needs). 

 I maintain that a health care provider's station creates certain obligations (in part 

in the form of the fiduciary duty mentioned above) which would preclude claims of 

conscience except in cases where the provider is being asked to do something illegal or 

detrimental to the patient. In the context of these obligations of station, I argue that the 

personal principles health care providers use to justify MCO become less "principled" 

when they are used, for example, to deny someone's autonomy of choice in selecting a 

physician, or their right to informed consent.  An example from the business world is an 

adhesion contract involving "a rich landlord dealing with a poor tenant who has no choice 

and must accept all terms of a lease, no matter how restrictive or burdensome, since the 

tenant cannot afford to move" (Definition of Adhesion Contract).  The landlord in this 

case is taking advantage of his power and the tenant's vulnerability to impose stipulations 

on the tenant that the tenant would not agree to if he had equal power and resources. 

According to attorney Nancy M.P. King, most courts would not honor such a contract. 

 In my opinion MCO is essentially an adhesion contract where patient 

vulnerabilities are exploited. In a sense it is worse than a contract of adhesion because in 

the case of MCO, the patient has no idea what she is signing up for. Because MCO is 

based on a provider's personal values and not on medical necessity or appropriateness, it 

is different from a provider refusing to do something that would be detrimental to the 

patient, such as multiple plastic surgeries for someone with body dysmorphic disorder.  A 

provider may refuse to perform abortions to protect his own spiritual well-being (and 

perhaps, even that of his patient) but a perceived spiritual harm is not the same as a 
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medical harm. An example of MCO would be a patient dying of cancer who is informed 

at a critical moment that her physician will not remove mechanical supports; or an 

OB/GYN who objects to abortion under any circumstances and takes on a patient whose 

genetics indicate a great possibility of complications in pregnancy (and thus the 

possibility of the need for abortion); or an OB/GYN who does not inform a pregnant 

patient of a problem in her pregnancy that may endanger both her life and the life of her 

fetus, but that could be avoided through an abortion. I maintain that in each of these cases 

the provider is creating a de facto adhesion contract, and in so doing she is abusing her 

power and shirking her fiduciary duty in her own interest, and at her patient’s expense. If 

MCO is indeed a form of adhesion contract and  most courts won't uphold such contracts, 

why is MCO legal? MCO ignores patient needs and creates a "win-lose" situation where 

provider values are pitted against patient values. 

 Professional monopoly: Third, health care providers have a monopoly of sorts 

which creates a power differential. That is, providers have knowledge, skills and socially 

granted exclusive authority to provide certain services that only a limited number of 

people possess, that everyone needs at some point in their lifetime, and that can have life 

and death consequences. Charo argues that this monopoly imposes certain obligations on 

the health care profession, "not necessarily on the part of each individual member, but on 

the profession as a whole - to ensure that as a publicly chartered, publicly licensed 

profession, it answers to the needs of the entire public, somehow within its collective 

membership" (Charo Colloquy) .  For example, though not every attorney would want to 

be a criminal defense attorney, still law schools teach criminal law to their students and 

our legal system requires competent representation for even the most heinous criminals. 
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 Charo goes on to say, "When public utilities are given a monopoly to provide 

electrical service in Grand Rapids, they are not allowed to say we will provide it to KKK 

headquarters, but not to Planned Parenthood; nor are they allowed to say we will provide 

it to Planned Parenthood, but not to the KKK. It doesn't matter what the moral or political 

views are. There is an obligation for nondiscriminatory provision of service, precisely 

because they...have disadvantaged the recipients of that service who have little 

opportunity to go elsewhere" (Charo 32). As mentioned earlier, the 1948 WMA 

Declaration of Geneva specifically requires non-discriminatory provision of service. 

 The mechanisms by which each specialty of medicine would ensure adequate 

numbers of providers who would, as a whole, offer any and all legal services are beyond 

the scope of this thesis.  Suffice to say, that so far, the medical profession has managed to 

do so. However, recent efforts in some states (for example, Mississippi) to eliminate all 

abortion providers may change the health care landscape. 

 While I agree with Charo's assertion regarding the profession as a whole, I 

maintain that MCO should be limited only to situations where the provider is being asked 

to do something illegal or medically harmful to a patient.  That is, with proper disclosure 

at the beginning of a health care relationship, there could conceivably be no need for 

claims of conscience. This disclosure would need to be coupled with a willingness to 

refer patients to another provider who would offer the full range of legal services the 

patient seeks. As mentioned earlier in this chapter, disclosure up front eliminates a 

confrontation of values at critical moments in a patient's care, eliminates de facto 

contracts of adhesion due to non-disclosure, and eliminates situations which might 

impose the values of the provider onto the patient, or vice versa. 
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We will see in Chapter Two that the Coats Amendment enables residency 

programs in Obstetrics and Gynecology not only to refuse to teach future physicians how 

to perform an abortion, but also to refuse to teach the residents how to manage 

complications of an abortion improperly performed by someone else. That is, contrary to 

Charo's suggestion that the profession as a whole must provide some trained physicians 

to perform services within their specialty, the Coats Amendment would allow a situation 

where no OB/GYNs  would know how to perform these services.  

Patient vulnerability: Fourth, the provider/patient relationship is often a very 

intimate one and the patient is generally in a vulnerable position when the two interact 

due to fear, illness, and the power differential mentioned above. MCO pits the needs of 

the patient against the needs of the health care provider. More importantly, it creates a 

special status of sorts for the moral convictions of the provider, often at the expense of 

the patient (what Charo refers to as “conscience without consequence” - more on this 

below). Proponents of arguments based on patient vulnerability assert that MCO tilts a 

scale already heavily weighted in favor of the health care providers, even further in their 

favor.   

 Variability of interpretation: Some critics of MCO point out that even if it is based 

on moral or religious grounds, not all such claims are honored.  If they were, Cantor says, 

"the medical profession would allow a broad range of beliefs to hinder patient care. 

Would we tolerate a surgeon who holds moral objections to transfusions and refuses to 

order them? An internist who refuses to discuss treatment for diabetes in overweight 

patients because of moral objections to gluttony?" She goes on to say, "Patients need 
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information, referrals and treatment...presented to them in a way that is true to the 

evidence, not the randomness of individual morality" (Cantor).  

Cantor’s point is that though MCO is meant to protect providers from having to 

violate their moral integrity, not all claims of conscience are honored, which invites 

questions such as, whose conscience is honored and when?  And, who decides whose 

conscience is honored and when?  And what happens if the person making a claim of 

refusal has a moral or religious interpretation which is out of the apparent norm?  

 Savulescu's approach is similar in some ways to Cantor's.  He asserts that what 

physicians should provide to patients is a full range of services and full disclosure. He 

states, "When a doctor's values can be accommodated without compromising the quality 

and efficiency of ...medicine, they should, of course, be accommodated..." However, as 

Savulescu elaborates on his position, it becomes clear that he sees few, if any, situations 

where accommodation without a compromise of quality would be possible, "doctors 

cannot make moral judgments on behalf of patients...A doctor's conscience has little 

place in the delivery of modern medicine. What should be provided to patients is defined 

by the law and consideration of just distribution of finite medical resources, which 

requires a reasonable conception of the patient's good and the patient's informed desires. 

If people are not prepared to offer legally permitted, efficient and beneficial care to a 

patient because it conflicts with their values, they should not be doctors. Doctors should 

not offer partial medical services or partially discharge their obligations to care for their 

patients...conscientious objection introduces inequity and inefficiency...this inequity is 

unjustifiable...” (Savulescu  294-297). 
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 Financial inefficiencies: Finally, Savulescu introduces the concept of financial 

responsibility and integrity.  He argues that claims of refusal introduce inefficiency and 

waste in part by requiring patients to go to more than one physician for services that the 

first one could have provided were it not for a conscientious objection, and in part by the 

fact that patients with fewer financial and educational resources are likely to be more 

heavily disadvantaged in such a scenario since they might not have any insurance 

coverage, or inadequate insurance coverage to absorb the cost of multiple visits for 

something that might have been taken care of in just one or two.  These financial 

inefficiencies also affect insurance companies and health care providers.  If a patient must 

go to more than one provider for a service, and has limited financial resources, the second 

provider may not get paid; or may get paid a fraction of what is owed due to the patient’s 

financial situation.  Insurance companies may end up paying for additional visits when 

just one could have sufficed. Or they may deny additional claims, thus placing financial 

burdens back on patients and other providers. 

I will appeal to these and other concepts throughout this thesis. In subsequent 

chapters, I will argue that MCO is often not about religious or moral freedom. When 

viewed in a larger context it begins to look like part of a political agenda. MCO is  what 

Charo refers to above as "conscience without consequence," relieving providers who 

make claims of conscience of the duty to provide any assistance to the patient to secure 

the services, procedures or information necessary to make an informed choice . In other 

words, MCO provides no consideration for the patient and has no legal consequences for 

the health care provider. Finally, I will identify inequities and ethical breaches that occur 
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when providers only partially discharge the obligations and responsibilities they 

undertook voluntarily. 
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                                          CHAPTER TWO 

Legal and Professional Landscape 
 
 
 BACKGROUND: The conflict surrounding MCO is often expressed in terms of 

competing interests, which include the right of the provider to practice her religion as she 

sees fit; the right of the patient to secure legal medical services; freedom  for both 

provider and patient from the imposition of another's moral judgments on one's personal 

decisions; the right of a provider to limit her practice within legal parameters; the right to 

decisional privacy for the patient; freedom from state intrusion into private decisions for 

both patient and provider; and the patient's right to receive accurate information regarding 

treatment options.  Given these competing interests, it is worthwhile to examine existing 

case law, legislation, and professional society recommendations regarding MCO as they 

relate to both provider and patient. 

 While a provider is legally protected to make a claim of refusal, a patient has no 

legal right to require any particular professional or facility to provide or pay for that 

particular service or procedure if the provider objects on moral grounds. Because of this 

legal imbalance I contend that a health care provider must, at the very least, use the right 

to make a claim of refusal extremely judiciously, if at all; and despite the legal right to 

make such a claim, I believe health care providers do have a moral obligation to 

accommodate patient needs, and a moral obligation not to impede or interfere with a 

patient's ability to get the information and services he or she requires.  In essence, the 

power differential that was a result of the old paternalistic medical paradigm has been 

replaced by a legally imposed power differential in which health care providers can 
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refuse to provide any services requested, yet patients cannot demand that any legal 

service be provided to them. 

 Asch argues that these legal protections are necessary because a health care 

provider must be able to be true to her moral convictions in order to be a morally 

conscientious health care provider. Proponents of MCO would also argue that the 

creation of a legal right to refuse was needed immediately following the U.S. Supreme 

Court's decision in the case of Roe v. Wade because the legalization of abortion meant 

that health care providers who had moral objections to abortions might now be called 

upon to provide them.   

 In more recent decades, health care providers have lost a good deal of 

professional authority partly due to changes brought about by managed care.  Prior to the 

advent of managed care a physician's judgment was accepted virtually without question. 

However, in the managed care environment insurance companies began to challenge 

some medical decisions and refused to pay for certain procedures or drugs in certain 

circumstances. This change shattered the aura of infallibility doctors enjoyed up to that 

time. In addition, the amount of medical information that is now widely available in 

various media has created an atmosphere where patients question medical advice, and ask 

their providers for therapies they've read about or seen on television. These therapies may 

or may not be appropriate for the patient's medical situation. This, coupled with an 

explosion in new drug and technological therapies, has created ethical dilemmas where 

almost none used to exist. Even as late as World War II there was virtually no 

pharmacopeia or technology from which physicians could draw to extend or save lives, 

so the options were limited.  However, in the last half century or so there has been a 
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quantum leap in the number of drugs and technological advances that have been 

developed.  Advances such as in-vitro fertilization, artificial insemination, artificial 

respiration, and artificial nutrition and hydration have multiplied and complicated the 

decisions available to physicians, patients and patients' families. All three groups may 

understandably feel overwhelmed by the potential ethical dilemmas posed by these 

technologies.  I maintain that in view of the complex medical landscape, health care 

providers have an even stronger moral obligation to help guide patients through these 

decisions, rather than making a claim of refusal at a critical time and further complicating 

already difficult situations. As mentioned in Chapter One, if providers properly forewarn 

patients about the limitations they place on their practice, there should be virtually no 

need for a claim of refusal at such a time. Honoring those obligations and responsibilities 

by putting patient needs ahead of their own could strengthen the provider/patient 

relationship, which could be beneficial to both parties.  

 In this chapter I will provide a description and evaluation of the legal backdrop to 

the conscience debate, as well as examples of the ethical policy guidelines of some health 

care professional organizations. The professional guidelines and ethics committee 

recommendations I will present support a limited claim of conscience at best and 

reinforce the concept of a fiduciary duty that requires a provider to put the needs of the 

patient ahead of his own.  One exception is the American Pharmacists Association which 

fully supports conscientious refusals while still committing to serving patients' needs. 

  I will draw upon legal cases in which basic reproductive rights and state 

obligations are spelled out.  Such cases are important in establishing a more 

comprehensive view of the cultural, legal and political forces affecting the conscience 
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debate. Through this exploration I will provide a broader context within which to view 

the reasoning for and against claims of conscience. 

 At the other end of the spectrum of life are issues such as starting and stopping 

artificial life supports, and providers who refuse to "give up" on a patient who is 

terminally ill.  Providers who support the use of extraordinary measures despite patient or 

family objections might argue that stopping those measures would be the equivalent of 

murder, and that the desire to cure is so strong that they consider it a personal failure 

when a patient dies. Both beginning of life and end-of-life issues are surrounded by a 

great deal of emotion for patients, their families and providers, which makes finding a 

reasonable middle ground more difficult.  

 It is worth reviewing a number of early legal cases related to underlying 

principles before turning to the more recent legislative landscape.  While recent state 

legislation is not "conscience" legislation per se, it does speak quite clearly to the overall 

atmosphere in which MCO protections for healthcare providers (and others) have 

expanded, and options for patients have contracted. I maintain that the potential harms of 

legislated MCO protections (and by extension, of individual claims of refusal) cannot be 

fully understood unless they are viewed in this larger context. 

 CASE LAW: I cite the following cases to provide historical context and 

background regarding the establishment of constitutional rights to reproductive health 

care services, including abortion and contraception.  This history is important for the 

topic of conscientious objection because the recognition of these rights was the initial 

stimulus for conscientious objection claims by health care professionals and for the 
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enactment of conscience legislation protecting those claims.  These cases do not, 

however, have a direct bearing on the ability of private actors to make a claim of 

conscience, that is,  they do not require any individual health care professional or private 

health care facility to provide specific services to any individual patient. 

  As mentioned in Chapter One, the Supreme Court decision in Roe v. Wade held 

that the constitutional right to privacy under the Fourteenth Amendment included a 

woman's decision whether or not to terminate a pregnancy, and a right to be free from 

state-imposed impediments or burdens affecting that decision in the first trimester. Also 

in the Roe decision the Supreme Court held that a fetus is not a "person" under the 

Fourteenth Amendment. As a result, states do not have a constitutional obligation to 

provide fetuses "due process of law" or the "equal protection of the law."  Further, the 

Court held that while the state has no obligation to ensure access to abortion, it does have 

an obligation to refrain from using its power in a manner that might impose undue 

burdens on a woman's ability to choose abortion. (Coleman, et al. 667)   

 The Supreme Court has handed down decisions in cases related to the "Due 

Process" clause of the Fourteenth Amendment that, like the Roe decision, uphold a right 

to certain healthcare services without undue burdens imposed by the government.  The 

clause says, in part, "no state shall deprive any person of life, liberty or property without 

due process of law." (Constitution of the United States) 

 The first cases of this kind, which pre-date Roe v. Wade, are Griswold v. 

Connecticut and Eisenstadt v. Baird where the Court held that "citizens have a 

fundamental right to contraceptives and to be free from unwarranted governmental 
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intrusion into matters so fundamentally affecting a person as the decision whether to bear 

or beget a child" (Parr 6).  The decision in the Griswold case overturned the conviction of 

an obstetrician who provided contraceptives to a married couple (Griswold v. 

Connecticut); the Eisenstadt decision overturned the conviction of a lecturer who handed 

out contraceptives at a lecture he gave (Eisentadt v. Baird).  Griswold and Eisenstadt 

were followed several years later by the ruling in Carey v. Population Services 

International which held that a New York state law prohibiting advertising of 

contraceptives was unconstitutional.  

 Later, in Harris v. McRae and Webster v. Reproductive Health Services the Court 

imposed limits on state responsibilities under the Due Process clause, ruling that the 

clause does not require states to facilitate or fund abortions (Parr 6).  In Harris v. McRae 

a class of pregnant women challenged the Hyde Amendment, which denies the use of 

public funding for abortions. (Details about the Hyde Amendment follow shortly.)  In its 

decision overturning a lower court ruling that the Hyde Amendment was unconstitutional, 

the Supreme Court asserted that the fact that the funding restrictions of the Amendment 

coincided with tenets of Roman Catholicism “did not, without more, contravene the 

Establishment Clause of the First Amendment to the Constitution” (Harris v. McRae) . 

 The Supreme Court also reversed a lower court ruling in the case of Webster v. 

Reproductive Health Services.  In that case, a lower court struck down part of a Missouri 

statute regulating abortions as being unconstitutional.  In reversing the lower court the 

Supreme Court ruled that the assertion in the statute that life begins at conception was not 

unconstitutional; that it was not unconstitutional for a state to prohibit the use of public 

facilities and public employees to perform abortions or provide abortion counseling, and 



24 

 

that such statutes did not place governmental obstacles in the path of women choosing 

abortion. 

 The U.S. District Court for the Eastern District referenced earlier Supreme Court 

decisions in its ruling on Planned Parenthood of Southeastern Pennsylvania v. Casey, 

"The Supreme Court has frequently reaffirmed the basic principle that a woman has a 

fundamental right to choose whether or not to terminate her own pregnancy...This right 

may be significantly limited only where the State demonstrates that its regulation is 

narrowly drawn to serve a compelling state interest...The Commonwealth may not, under 

the guise of protecting maternal health or potential life, limit the woman's right to obtain 

an abortion or intimidate her into continuing her pregnancy.  Provisions which wholly 

subordinate constitutional privacy interests and concerns with maternal health in an effort 

to deter a woman from exercising her right to choose an abortion will not be tolerated". 

(The language of this decision articulates my issues with some state legislation that will 

be discussed later in this chapter.) However, the Supreme Court ultimately upheld all but 

one of the five provisions that were challenged.  It upheld: (1) a provision for so-called 

informed consent, which required providers to explain the potential health risks and 

complications associated with abortion (this type of provision shows up in legislation 

later adopted by other states), (2) a provision for a 24 hour waiting period, (3) a 

requirement for consent from at least one parent for a minor [there was a judicial bypass 

option for special circumstances], and (4) certain reporting requirements for facilities 

providing abortions.  The one provision the Supreme Court did not uphold would have 

required married women to obtain spousal consent. 
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 SUMMARY: In the decisions described above, the Supreme Court recognized 

fundamental rights to obtain and use contraceptives and to obtain an abortion, stating that 

such access is essential to protecting the right to be free from governmental intrusion into 

decisions as personal as deciding whether or not to conceive or have a child. Further, 

while the Court does not require states to facilitate or fund abortion, neither does it allow 

states to use their power to impose undue burdens on women's right to choose abortion 

unless there is a demonstrated, narrowly drawn, compelling state interest to do so; nor to 

intimidate women or prevent them from exercising their right to choose abortion under 

the guise of protecting maternal or fetal well-being.   

 I maintain that allowing pharmacists to refuse to fill a legal prescription for 

contraception intrudes on the rights affirmed by the Supreme Court and that allowing 

medical schools to refuse to teach residents how to do an abortion, or to mitigate damage 

from an abortion improperly performed by someone else poses undue burdens on these 

rights.  Though health care providers and facilities have the right to limit the services they 

provide, I refer back to Charo's assertion in Chapter One that not every provider and 

health care facility can justifiably do so.  By virtue of its monopoly, the medical 

profession as a whole has an obligation to ensure that there are an adequate number of 

providers who will offer any and all legal medical services; just as the legal profession 

ensures that even the basest criminals have proper representation.  The logistics of 

deciding how many providers, and who will make those decisions are beyond the scope 

of this thesis, but to do otherwise imposes undue burdens on those seeking services which 

are most closely associated with claims of refusal. 
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 The "Establishment Clause" of the First Amendment is also relevant to this 

discussion.  The clause says, in part, "Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof..." 

(firstamendmentcenter.org). In a 1947 Supreme Court case, Everson v. Board of 

Education, the Court clarified the Establishment Clause in this way: "The establishment 

of religion clause means at least this: Neither a state nor the federal government 

may...pass laws that aid one religion, aid all religions, or prefer one religion over 

another...In the words of Jefferson, the clause against establishment of religion by law 

was intended to erect a 'wall of separation between church and state' "(Everson v. Board 

of Education). 

 The Court may use any of several tests to determine whether the Establishment 

Clause has been violated, most often using the so-called "Lemon Test" which grew out of 

the case of Lemon v. Kurtzman.  That case resulted from a challenge to a Pennsylvania 

law which allowed the State to reimburse private schools for teacher salaries, textbooks 

and instructional materials.  Though the law ostensibly applied to all private schools, 

96% of the money went to religious schools. The Supreme Court ruled that a violation of 

the Establishment Clause. 

 The Lemon Test consists of a three-part assessment, any one of which may stand 

on its own as a violation: 1. Does the law have a bona fide secular purpose? 2. Does it 

have the effect of advancing or inhibiting religion? 3. Does the law excessively entangle 

religion and government? (Lemon v. Kurtzman)  I will argue below that much of the 

federal conscience legislation and recent state legislation does not pass the Lemon Test, 
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since both place impediments in the way of personal decisions, have the effect of 

advancing religion, and demonstrate no compelling secular state interest. 

 CONSCIENTIOUS REFUSAL LEGISLATION: This section focuses on the 

laws protecting claims of refusal, and those which impose certain requirements on 

providers who may offer abortions and women seeking abortions. By reviewing this 

legislation, my goal is to highlight a policy atmosphere which, in my view, is at odds 

with the constitutional rights outlined in the case law section above, and to bring into 

focus just how contentious the current political atmosphere is. 

 The history of MCO legislation begins shortly after Roe v. Wade with the case of 

Taylor v. St. Vincent's Hospital. In that case a woman brought suit against a private, non-

profit hospital run by the Sisters of Charity of Leavenworth for its refusal to perform a 

tubal ligation after the birth of her child.  The District Court of Montana decided in favor 

of Ms. Taylor, ruling that the hospital's acceptance of federal funds made it a state actor, 

and as such it could not deny "her constitutional right to a sterilization procedure" (Parr 

7).   

 In reaction to that decision Senator Frank Church proposed an amendment to the 

Health Programs Extension Act of 1973 which asserted that health care providers are 

under no obligation to perform abortions or sterilizations if they are contrary to the 

provider's "moral or religious views." Congress passed the bill with the Church 

Amendment, and as a result, the Montana District Court removed its injunction against 

St. Vincent's (Parr 7).  By the end of the 1970s nearly every state had enacted similar 

legislation (Feder 2). 
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 Section 214 of the 1974 National Research Service Award Act (NRSAA) took the 

Church Amendment one step further with the following amendment: "No entity which 

receives...a grant or contract...for biomedical or behavioral research under any program 

administered by the Secretary of Health, Education and Welfare may...discriminate in the 

extension of staff or other privileges to any physician or other health care 

personnel...because he refused to perform or assist in the performance of any such service 

or activity on the grounds that his performance...would be contrary to his religious beliefs 

or moral convictions..." (National Research Service Award Act). Section 401 of the same 

act was amended with similar language. 

 It is worth noting at this point that legislation protecting workers from 

discrimination based on religion appears to be redundant.  Title VII of the Civil Rights 

Act of 1964 specifically prohibits discrimination in the workplace on the basis of race, 

color, religion, sex or national origin (Cantor).  (However, Title VII does not specifically 

mention moral objections not based on religion.) 

1. For several years after Roe v. Wade made abortion legal, Medicaid 

covered abortion services; that is, until 1977, when the Hyde Amendment 

was passed as part of the Department of Labor and Health, Education and 

Welfare Act of 1976. In addition to prohibiting Medicaid coverage for 

abortion, the Amendment also prohibits coverage of abortions in the 

military, the Peace Corps, federal prisons, and Indian Health Services. The 

original Amendment prohibited the use of federal funds for abortions 

except when the mother's life is endangered by the pregnancy. In 2009, 

thirty-three years after the Hyde Amendment first passed, exceptions were 
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finally added for cases of rape and incest (Hyde Amendment). Every year 

since 1977, the Hyde Amendment has been renewed as an attachment to 

the annual federal spending bill.  In May of 2011 the U.S. House of 

Representatives passed the “No Taxpayer Funding for Abortion Act” 

which would make the Hyde Amendment permanent; it has not passed in 

the Senate (No Taxpayer Funding for Abortion Act). 

 Boonstra reports, “As Hyde told his colleagues during a congressional debate over 

Medicaid funding in 1977, ‘I certainly would like to prevent, if I could legally, anybody 

having an abortion…Unfortunately, the only vehicle available is the Medicare bill’ ” 

(Boonstra).  While the Hyde Amendment is not specifically worded to protect provider 

conscience, it illustrates the political backdrop in which conscience legislation has been 

promulgated.   

 Subsequent to the Hyde Amendment, there was little conscience legislation 

activity for about two decades until a group of medical students sought to remedy what 

they saw as an unacceptable decline in routine abortion training in residency programs, 

which had resulted in a drop in the number of abortion providers.  In the early 1990s, the 

group Medical Students For Choice (MSFC) rallied support from several thousand 

members across the U.S. and Canada and went to the Accreditation Council for Graduate 

Medical Education (ACGME).  The ACGME assesses the quality of medical residency 

programs in the United States.  Failure to meet ACGME standards can result in a loss of 

accreditation for a residency program, which can harm a program's reputation and 

finances.  Two years after MSFC petitioned the ACGME, the accrediting body released a 

memorandum detailing new requirements for Obstetrics and Gynecology residency 
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programs, specifically, that "experience with induced abortion must be part of residency 

education, except for residents with moral or religious objections", that "experience with 

management of complications of abortion must be provided to all residents", and that if a 

residency program has moral or religious restrictions on performing abortions, "the 

program must ensure that the residents receive a satisfactory education and experience 

managing the complications of abortion" (Parr 8). This meant that if a particular 

residency program had moral objections to teaching these skills, they were obligated to 

make sure their resident physicians received that training elsewhere. 

 Even though the ACGME memorandum included accommodations for 

conscience, just four months after the ACGME released its memorandum on abortion, the 

1996 Coats Amendment to the Public Health Services Act was passed. The Coats 

Amendment prohibited recipients of federal funding from discriminating against a 

"physician...postgraduate physician training program...or...a participant in a program of 

training in the health professions" if the individual or program refused to offer abortion 

training, or to make arrangements for such training elsewhere (Parr 9).  Furthermore, 

"Federally funded government entities are...forced to grant accreditation to schools that 

do not teach their students how to provide abortions, even though this means many 

doctors graduate from medical school unable to treat a woman in need of miscarriage 

management or a life-saving emergency abortion" (Coats Amendment). 

 The Coats Amendment not only removed the need for OB/GYN residency 

programs to provide training in induced abortions, it also eliminated the requirement for 

training in managing the complications of an abortion that someone else may have 

performed.   The Coats Amendment did not appear to take into account that if 
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obstetricians are not required to receive training in managing the complications of 

abortions performed by others - that is, training in how to manage an emergency resulting 

from a mishandled abortion - it could place the health and lives of many women in 

jeopardy.  However, as with much of the legislation surrounding conscience, the health 

and well-being of the patients does not seem to have been a consideration. 

 One year after Coats, Congress expanded the ability to make a claim of 

conscience to a wider range of entities.  Prior to a provision in the 1997 Balanced Budget 

Act, claims of refusal could only be used by physicians and other health care providers.  

Subsequent to the BBA provision, however, conscience protections were extended 

"beyond the individuals who provide medical care to the companies that pay for such 

care under the Medicaid and Medicare programs."  In addition, BBA exempted managed 

care providers from "the requirement to provide, reimburse for, or provide coverage of a 

counseling or referral service if the managed care plan objects to the service on moral or 

religious grounds" (Parr 10).   According to the National Partnership for Women and 

Families, "Insurance and Medicaid providers can prohibit coverage for abortion or 

sterilization services, deny all-options counseling and information, and refuse to grant 

referrals for life-saving reproductive health services to enrollees" 

(nationalpartnership.org). There were no requirements that any of these entities had to 

demonstrate that their objections were based on deeply-held, long-standing beliefs. 

   In 2002 the U. S. Congress considered two bills which would have required 

pharmacists to discuss and distribute emergency contraception under limited 

circumstances. Both bills were rejected. In 2004 the Weldon Amendment to the 

Consolidated Appropriations Act was passed.  The Amendment prohibited federal, state 
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and local governments from discriminating against "any institutional or individual health 

care entity...that does not provide coverage of, or refer for abortions."  The Amendment 

defined a health care entity to include individual health care professionals, hospitals, 

provider-sponsored organizations, HMOs, health insurance plans and "any other kind of 

healthcare facility, organization or plan" (Parr 11).   As in the vast majority of previous 

conscience legislation, there was no mention in the Weldon Amendment of patient rights 

or needs, or exceptions of any kind for emergencies. 

 As the debate over reproductive rights expanded to include contraception, the role 

of pharmacists came to the forefront as many began to refuse to dispense contraception or 

the so-called "morning after pill." Relying on a religious rather than medical definition of 

pregnancy, many pharmacists contended that such devices as an IUD may cause abortion 

due to interference with the ability of a conceptus to implant in the uterus. States 

responded in a variety of ways ranging from a "must fill" law in Maine to absolute 

protection for pharmacists in South Dakota, to a "fill or refer" law in California and 

Illinois (Walker 940).  

 In 2008, a Department of Health and Human Services rule, the "Bush Midnight 

Rule", was pushed through towards the end of the G.W. Bush administration, gave all 

healthcare providers (including pharmacists) absolute protection from discrimination 

resulting from their refusal to participate in, or even refer for, certain procedures to which 

they had a religious objection.  The policy did not include accommodation of any kind for 

patient needs (Walker 940).  Midnight Rules, so called because they are generally put in 

place in the final weeks or months of a presidential administration, allow an out-going 
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President to get regulations into the Federal Register without having to go through 

Congress.   

 The Rule was ostensibly written to address intolerance toward persons exercising 

their right of refusal, but it provided no evidence to substantiate that claim, and even if 

intolerance had been shown to exist, the Rule did not specify what remedies would be 

available for the alleged victims of such intolerance.  The Rule provided no exception for 

emergency care, and in states that require healthcare workers to provide rape victims with 

information about emergency contraception, the Rule would allow them to refuse to do so 

(Cantor). 

 The Rule triggered a firestorm of opposition when it was released for comment in 

the summer of 2008. "One criticism of the rule was that by failing to include a medically 

accurate definition of abortion and leaving a door open for those who conflate most 

modern contraceptives with abortion, the regulation could undermine state and federal 

requirements expanding coverage of contraception under public and private health plans 

and access to contraception at hospitals and pharmacies. Critics also highlighted the 

potential to abuse conscience rights to discriminate against entire categories of patients 

on the basis of such characteristics or behaviors as sexual orientation, nonmarital sex or 

HIV status. Medical associations charged that the regulation redefined federal law to 

allow health care professionals to withhold the information and counseling their patients 

need under the ethical and legal principle of informed consent" (Sonfield). The midnight 

rule was effective immediately, but the Obama administration has since rescinded most 

of the regulation (Stein). 
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 PROFESSIONAL STANDARDS: I will illustrate common themes in many 

professional organizations' positions on conscientious refusals by highlighting concepts 

from the American College of Obstetricians and Gynecologists, the American Academy 

of Pediatrics, the American Medical Association, and the American Pharmacists 

Association.  These professional standards affirm my contention that mutual 

accommodation and a balance of both provider and patient interests must be struck.  Even 

the American Pharmacists Association, which supports claims of refusal, stipulates that a 

provider should not "get in the way" of a patient seeking services which that provider 

may not be comfortable offering (more on this later in this section).  In my view, these 

documents outline more balanced and respectful methods of provider/patient interaction 

despite statutory support for what I contend are morally inappropriate behaviors. 

 In November of 2007 the American College of Obstetricians and Gynecologists 

(ACOG) Committee on Ethics issued a five-page opinion regarding conscientious 

refusals.  The Opinion abstract stated in part, "Although respect for conscience is 

important, conscientious refusals should be limited if they constitute an imposition of 

religious or moral beliefs on patients, negatively affect a patient's health, are based on 

scientific misinformation, or create or reinforce racial or socioeconomic inequalities. 

Conscientious refusals that conflict with patient well-being should be accommodated 

only if the primary duty to the patient can be fulfilled. All health care providers must 

provide accurate and unbiased information so that patients can make informed decisions. 

When conscience implores physicians to deviate from standard practices, they must 

provide potential patients with accurate and prior notice of their personal moral 

commitments. Physicians and other health care providers have the duty to refer patients 
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in a timely manner to other providers ... In an emergency in which a referral is not 

possible...providers have an obligation to provide medically indicated and requested care" 

(ACOG 1). 

 The Opinion goes on to say that by entering the profession of medicine, 

physicians accept a set of moral values, duties and responsibilities that are central to 

ethical medical practice.  Among those responsibilities are "special fiduciary duties, 

which oblige physicians to act in good faith to protect patients' health - particularly to the 

extent that patients' health interests conflict with physicians' personal or self-interest" 

(ACOG 3).   

 While the ACOG Ethics Committee acknowledges that claims of conscience may 

stem from a commitment to "first, do no harm", it also acknowledges that the result can 

be just the opposite. While "some experts have argued that in the context of pregnancy, a 

moral obligation to promote fetal well-being also should justifiably guide care..." the 

Committee's response is that "even though views about the moral status of the fetus and 

the obligations that status confers differ widely, support of such moral pluralism does not 

justify an erosion of clinicians' basic obligations to protect the safety of women who are, 

primarily and unarguably, their patients. Indeed, in the vast majority of cases, the 

interests of the pregnant woman and fetus converge...Furthermore, in situations in which 

maternal competence for decision making is impaired, health care providers should act in 

the best interests of the woman first and her fetus second" (ACOG 3). 

 The American Academy of Pediatrics Committee on Bioethics issued its 

recommendations on "claims of conscience" in December 2009. The essence of the 
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Committee's recommendations is summed up in this statement, "Claims regarding 

conscientious objection in medicine should be evaluated on the health care system rather 

than the individual level, because neither the clinicians' nor the patients' claims clearly 

trump the others in all situations" (AAP 1691). Further, "Constraints on claims of 

conscience can...be justified on the basis of health care professionals' role responsibilities 

and the power differential created by licensure. Health care professionals fulfill a 

particular societal role with associated expectations and responsibilities...Role obligations 

are generally voluntarily accepted; therefore, health care professionals' claims of 

conscientious objection may justifiably be limited" (AAP 1691). 

 The Committee provided an exploration of some of the issues that arise in 

evaluating the exercise of a claim of conscience and in evaluating the appropriateness of 

exercising such a claim. For example, "What constitutes a violation of conscience may be 

difficult to identify or validate. In some situations, claims of conscience may hide self-

serving motives...Objectors may have an obligation to explain and defend their position 

and may be required to demonstrate the sincerity and importance of their belief...The 

boundary between legitimate conscientious objection and unjust discrimination is 

particularly problematic. For example, the medical profession would not tolerate a 

physician's refusal to treat patients of a particular racial group because the physician 

considered members of this group inferior...Evaluating claims of conscience is also 

difficult, because some individuals object not only to performing the actions themselves, 

but also to assisting someone else to perform the action...They argue that (this 

action)...makes them morally culpable" (AAP 1690). The Opinion uses the example of a 

bank robbery to illustrate the concept that intent in assistance is a key factor.  The driver 
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of the getaway car shares the robber's intentions, but the bank manager who is forced to 

open the safe for the robber does not, and therefore, she is not morally culpable. 

 Some providers would argue that providing information on abortion and 

contraceptives, or administering a vaccine that contains cell lines derived from 

voluntarily aborted human fetuses makes them complicit in the prevention or termination 

of a pregnancy. The AAP position is that physicians must provide medically accurate and 

complete information in support of a patient's ability to make informed, autonomous 

decisions. "Permitting physicians, on the basis of a claim of conscience, not to disclose a 

legally available treatment option...would significantly undermine the practice of 

medicine" (AAP 1691). 

 The AAP recommendations acknowledge that some health care professionals 

"have argued that the exercise of conscience is integral to being a professional" (AAP 

1691). The committee's response is that "this claim confuses professional and 

nonprofessional commitments...Physicians generally can refuse to perform actions that 

they consider medically inappropriate...In contrast, conscientious objections are typically 

based not on medical knowledge but on moral, religious, or political beliefs...Benefits 

and harms to patients should be evaluated from the patients' points of view" (AAP 1691). 

 The American Pharmacists Association (APhA) has a policy that supports claims 

of conscience by allowing pharmacists to "step away from participating in activity to 

which they have personal objections - but not step in the way" (American Pharmacists 

Association). It is noteworthy that this part of the statement mentions merely "personal" 

objections, as opposed to moral, ethical or religious objections, though it does mention 
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those words later, "The Association supports the pharmacist's right to choose not to fill a 

prescription based on moral or ethical values. But recognizing the pharmacist's important 

role in the health care system, APhA supports the establishment of systems to ensure that 

the patient's health care needs are served" (American Pharmacists Association). 

 The AMA (American Medical Association) at its annual meeting in 2005 adopted 

a series of five resolutions to specifically address the APhA's conscience policy.  Among 

the resolutions were the following:  "That our American Medical Association reaffirm 

our policies supporting responsibility to the patient as paramount in all situations and the 

principle of access to medical care for all people...That our AMA support legislation that 

requires individual pharmacists or pharmacy chains to fill legally valid prescriptions or to 

provide immediate referral to an appropriate alternative dispensing pharmacy without 

interference... That our AMA, in the absence of all other remedies work with state 

medical societies to adopt state legislation that will allow physicians to dispense 

medication to their own patients when there is no pharmacist within a thirty mile radius 

who is able and willing to dispense that medication" (American Medical Association).  I 

will provide examples in Chapter Three of the type of pharmacist behaviors which may 

have prompted these resolutions. 

 STATE LEGISLATION: There have been a number of bills passed in states 

around the country addressing, in particular, abortion.  This is not conscience legislation 

in the same vein as the Coats Amendment, in that its aim is not to delineate who may 

make a medical claim of conscience under what circumstances. Rather, I contend that the 

state is imposing specific activities based on a particular conscience-based position on 

health care providers who may or may not have religious or moral objections to providing 
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abortions.  The state, in such instances, is essentially usurping personal moral decision 

making for providers by imposing its conscience in this way. Further, I maintain that such 

laws do not pass the first criterion of the Lemon Test; that is, there is no legitimate 

secular interest served. Legislatures that pass such laws would argue that the state does 

have a legitimate interest in promoting birth over abortion; however, as I will 

demonstrate shortly, these laws go well beyond expressing such a preference. I contend 

that they impose undue burdens on both provider and patient, and violate informed 

consent laws. I mention some examples of this type of legislation to round out the picture 

of the political atmosphere in which patients seeking legal services must navigate. I 

believe that the atmosphere is hostile at best and unconstitutional at worst. 

 A South Dakota law passed in 2008 requires health care providers to follow a 

specific script in response to a woman's request for an abortion.  The script must be 

followed exactly and the woman must sign each page of the document to affirm that it 

has been read to her. If the script is not read verbatim, the doctor risks losing his license. 

The health care provider is required to tell the woman that by having an abortion she is 

terminating the life of a "whole, separate, unique, living being"; that she has "an existing 

relationship" with her fetus which "enjoys protection under the United States Constitution 

and under the laws of South Dakota" and that terminating the pregnancy will cause the 

loss of "her existing Constitutional rights with regard to that relationship". There is no 

such protected relationship under the U.S. Constitution or South Dakota law. The health 

care provider is also required to list the risks of abortion which the script says includes 

depression and other psychological distress, suicide and death. These claims are not 

scientifically substantiated (Lazzarini 2190).  
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 The American College of Obstetricians and Gynecologists Committee on Ethics 

responded to the South Dakota law in this way: "The South Dakota script is an overt 

attempt to dissuade patients from seeking a particular course of action. Imagine if another 

state...with a conflicting ideology proposed an alternative script...detailing risk of death in 

childbirth, and if (the mother) were in a group of particular risk - for example, minority 

living in poverty, or obese - they would be told how much greater their particular risk of 

dying would be. All women would then be informed of the increased chances of 

subsequent incontinence later in life, as well as the increased risk of other later life 

morbidities like myocardial infarction...the South Dakota script achieves none of the 

established professional or ethical norms for disclosure of information as a component of 

the informed consent process" (Minkoff and Marshall 21). 

 In 2010 the Oklahoma state legislature overrode the governor's vetoes to pass two 

abortion measures.  One measure requires the woman seeking an abortion to undergo an 

ultrasound and listen to a detailed description of the fetus before getting the procedure.  

Though other states passed laws with similar requirements (Alabama, Louisiana, North 

Carolina and Mississippi to mention a few), the Oklahoma law goes further by requiring 

the monitor to be set up so the woman can see it while the technician or physician 

describes the parts of the fetus; no exceptions are made for victims of rape or incest.  The 

second Oklahoma law prevents women who give birth to a disabled baby from suing a 

doctor for withholding information about birth defects while the child was in the womb. 

Opponents said the law would shield doctors who purposely withheld the information to 

keep the mother from choosing an abortion (McKinley). 
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 The Mississippi Health Care Rights of Conscience Act, passed in 2004, does not 

require a doctor to provide medical service in an emergency situation...there are no 

limitations, no guidelines, and no consequences for refusal to participate" (Chudoba 1, 3).   

 The Act defines health care services as, "any phase of patient medical care, 

treatment or procedure, including, but not limited to, the following: patient referral, 

counseling, therapy, testing, diagnosis or prognosis, research, instruction, prescribing, 

dispensing or administering any device, drug or medication, surgery, or any other care or 

treatment rendered by health care providers or health care institutions" (Senate Bill 

2619). 

 Economics professor, Nancy Folbre writes: "A political and cultural battle has 

now become an economic siege.  Having failed to roll back legal access to abortion and 

contraception, opponents now seek to make them as costly as possible...A sharp spike in 

the number of restrictive policies took place in 2011...policies (that) increase the time and 

effort required to obtain an abortion, with requirements such as a 24-hour waiting period, 

a mandatory sonogram, or a scripted lecture from a physician...many abortion providers 

are vulnerable to economic pressure and ... increases in the distance women must travel 

to obtain an abortion can put reproductive rights beyond their reach.  Some new 

regulatory requirements have been successfully challenged in court, but they have led to 

the threatened shutdown of two of the three remaining abortion clinics in Kansas.  

Reproductive rights activists in Virginia predict that most of the abortion clinics in their 

state will soon be forced to close" (Folbre). 
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 The agenda mentioned in Chapter One presents itself in this legislation. 

According to the Guttmacher Institute, states enacted 162 new provisions in the first six 

months of 2011 related to reproductive health and rights. Almost half of those provisions 

restrict access to abortion services.  Five states adopted laws related to abortion 

counseling and waiting periods in 2011, with the South Dakota law extending the waiting 

period to 72 hours. In addition, the Kansas law requires the woman seeking an abortion to 

visit a crisis pregnancy center during that period and receive face-to-face counseling from 

the physician who will perform the abortion. The counseling must include information 

that is not supported by mainstream medical opinion and is methodologically unsound 

(Guttmacher Institute).  

 It is worthwhile at this point to refer back to the language of the Supreme Court 

decision in Roe v Wade, and to the three criteria of the Lemon Test.  In the Roe decision 

the Supreme Court  recognized, "...the right of the individual, married or single, to be free 

from unwarranted governmental intrusion into matters so fundamentally affecting a 

person as the decision whether to beget or bear a child" (Roe v Wade).  Justice Stewart's 

concurring opinion noted that earlier decisions in Griswold and Eisenstadt led logically to 

the decision in Roe v. Wade. I contend that laws such as the ones in Oklahoma and South 

Dakota are contrary to the spirit and letter of those decisions.  

 The Lemon Test criteria are: Does the law have a bona fide secular purpose? Does 

it have the effect of advancing or inhibiting religion? Does the law excessively entangle 

religion and government? (Lemon v. Kurtzman).  It would be difficult to argue that the 

state laws mentioned above demonstrate any compelling, secular state interest to meet the 

first criterion of the Lemon Test, while they clearly meet the second two criteria.  Given 
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that there is no compelling secular state interest being served, the laws have the effect of 

advancing religion and of entangling religion with politics. 

 The Guttmacher Institute reports that legislators in 15 states introduced measures 

drawn from a Nebraska law that bans abortion after 20 weeks, based on an un-proven 

assumption that a fetus can feel pain at that point. The Supreme Court decision in Roe v. 

Wade addresses the circumstances under which the state may regulate the abortion 

procedure during the second trimester, "For the stage subsequent to approximately the 

first trimester, the State, in promoting its interest in the health of the mother, may, if it 

chooses, regulate the abortion procedure in ways that are reasonably related to maternal 

health (my emphasis)" (Roe v. Wade). In Ohio the state house adopted a measure banning 

abortions once a fetal heartbeat can be detected - usually between 6 and 10 weeks. 

Measures such as these fly in the face of the Supreme Court's proscription in Roe v. Wade 

against the state imposing "undue burdens" on women seeking abortions (Guttmacher). 

 I contend that this kind of legislation can encourage abuse of conscientious 

refusals by promoting an atmosphere where any belief (whether scientifically validated or 

not) is considered as good as the truth and adequate to justify the passing of laws or 

claims of refusal, and where such beliefs are then imposed on a particular population.  In 

my view, the legislation cited in this chapter and conscientious objection are two sides of 

the same coin. Both tend to ignore the health, welfare and values of the patient. I 

maintain that the patient's needs should be the priority in any direct interaction with a 

health care provider. 
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 Instead, legislation protecting claims of refusal and state abortion laws have 

contributed to an atmosphere in which the values of health care providers are pitted 

against those of the patients; where providers are not obligated to honor informed consent 

laws, or refer patients to someone who will honor informed consent requirements; where 

unsubstantiated information and misinformation is passed off as medically accurate; 

where providers abdicate professional ethics under the guise of protecting personal ethics.  

These laws impose no legal consequences on the provider, and but they do impose 

significant costs on the patient.  

 I maintain that health care providers have a legal, ethical, and professional 

responsibility to provide medically accurate and complete information to their patients 

and to divulge any limitations to the services they will provide before a relationship is 

established with a patient. In that way, both the values of the provider and the patient can 

be respected. The professional medical societies cited above support this position. 
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CHAPTER THREE 
MCO - Specific Examples 

 

 In this chapter I will examine specific examples of conscientious objection and 

evaluate the moral arguments for and against MCO in those instances.   I will focus my 

analysis on the two areas in which health care providers most commonly appeal to MCO:  

pre-natal and end-of-life issues.  In addition, I will consider differences between MCO 

claims  made by two different types of health care professionals, namely -  physicians and 

pharmacists.  Finally, I will provide examples of other professionals who must separate 

their personal moral beliefs from their professional obligations. 

 BACKGROUND: At this point it is worth referring back to Adrienne Asch's 

assertions regarding MCO, specifically, "We applaud employees who blow the whistle on 

unsafe or unethical practices" (Asch). The problem with this statement in relation to 

medical conscientious objection is that the medical procedures and services that health 

care providers are refusing to provide are neither unsafe nor unethical.   

 To her credit, Asch advocates for honest discussion and referral if a particular 

provider refuses to provide a certain service, "if the dissenting professional is to earn 

respect for her or his conscientious stance, the professional should be prepared - as was 

the conscientious objector or the civil rights advocate - to incur some obligations and 

accept some hardships...At the very least, the conscientious objecting professional incurs 

duties of sensitive, empathic counseling and explanation to any patient or their proxy who 

asks for a service that could be expected in her situation but that the particular 

professional will not perform. Whether the refusal is based on the wholesale rejection of 



46 

 

a procedure, such as the withdrawal of life support, or on the assessment of its 

appropriateness for a particular patient, the professional exercises his right of 

conscientious refusal only by honest conversation followed by referral if the patient 

persists in her desires" (Asch). 

 In the phrase, "a service that could be expected...but that the...professional will 

not perform..." Asch highlights one of the major issues concerning MCO - that is, the 

lack of consistency in how an individual provider might interpret the moral precepts on 

which he bases his claim, and thus a lack of consistency in what a patient may expect 

from a health care provider in any particular area of medicine.  Abortion, per se, is never 

mentioned in the bible (Kristof); some religions equate contraception with abortion, 

others don't (Belluck et al); the possible permutations of moral interpretation are endless.  

Thus, services that a patient may reasonably expect to be available from a particular 

provider may or may not be offered, or they may be offered only in part.  Justice Antonin 

Scalia warned in Employment Division v. Smith that allowing an individual to discharge 

his duties based on his own interpretation of his religion would make each man a law 

unto himself (Fish).  The case revolved around the firing of two Native Americans from 

their jobs in Oregon for using peyote in a religious ceremony. The employees asserted 

that their right to practice their religion had been infringed.  The court ruled that the firing 

and subsequent denial of unemployment compensation did not violate the 'free exercise 

clause' of the U.S. Constitution since the Oregon state constitution's prohibition of the use 

of peyote was part of a larger proscription against the use of illegal drugs, and did not 

single out a particular religion (Employment Division v. Smith). While MCO is protected 

by law, Justice Scalia's warning about each man becoming a law unto himself is still 
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pertinent to this topic. If physicians, pharmacists, nurses, insurance companies, health 

maintenance organizations, hospitals or hospital employees can refuse to participate in all 

or part of any patient-related activity that takes place (which is what conscience 

legislation provides  for) it has the potential to upset the normal processes of patient care. 

In the case of informed consent it has the potential to actually violate the law since MCO 

legislation allows a health care provider to refuse to provide information about treatment 

options and services, yet all 50 states have informed consent laws. While institutional and 

professional policies may mitigate the range of freedoms exercised as a result of 

conscience legislation, nevertheless, the legislation as written would essentially allow 

each man to be a law unto himself, and that would be detrimental to patient care. 

 This last point demonstrates that when a health care provider makes a claim of 

refusal, the laws cited in Chapter Two indicate he has wide latitude to do so. Unlike the 

case of conscientious objection in military service, there is no procedure required in 

health care to validate whether a claim is long-standing and deeply held, or whether the 

claim is morally motivated or merely politically motivated.  Unlike the legal profession, 

there is no process related to health care conscientious objection which must be followed 

in order to withdraw from certain types of cases.  Health care conscientious refusal laws 

impose no consequences for refusing to treat the patient or assist the patient in getting 

treatment (assuming there is no egregious behavior exhibited in the refusal - some 

examples follow shortly); essentially making each man a law unto himself. I maintain 

that such unfettered self-serving action violates professional ethics and the provider's 

fiduciary duty (per Savulescu's definition earlier in this document) to the patient. It adds 

expense to the process when a patient must go to more than one provider in order to get 
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his or her needs met because the first provider makes a claim of refusal regarding the 

information, services or procedure being sought. In addition, it may violate the ethical 

duty to promote patient autonomy, and the legal duties to protect patient privacy and 

adhere to informed consent requirements.  

 Health care providers who misinform or under-inform their patients about 

treatment options are not only violating an ethical obligation of the AMA, they are 

breaking informed consent laws (though conscience laws make no mention of this 

violation or of any consequences for it).  All 50 states have established a requirement for 

informed consent through statutes and case law (Chudoba 6). 

 If a business advertises itself as a pharmacy, it is reasonable for a customer to 

expect that the pharmacy will fill any legal prescription brought in.  There may be rare 

exceptions, for example, when a pharmacy serves such a small or specific community 

that it historically has had no need to carry certain drugs. Another example would be 

when a pharmacy clearly forewarns its community through advertising or other means as 

to the limitations it places on the medications and drugs it will carry.  However, in such 

cases, the professional (and, I contend, obligatory) thing to do would be for the pharmacy 

to immediately refer the customer to the nearest pharmacy that could fill the prescription. 

When customers bring in a prescription for contraception, they shouldn't have to worry 

that they will be questions about what the pills will be used for (contraception may be  

used for things other than preventing pregnancy, such as regulation of the menstrual 

cycle), or that they will be lectured about their own morals, or that their request to have a 

legal prescription filled will be denied. MCO and the legislation protecting it have 

allowed each of these things to happen. 
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 CLAIMS OF REFUSAL: In July of 2002, a college student in Wisconsin went 

to a local K-Mart to refill her prescription for contraceptives.  The only person on duty 

that day asked her if she planned to use the prescription for contraceptive purposes.  She 

responded that she did. At that point, the pharmacist told her that his religious beliefs 

prevented him from dispensing contraceptives.  He refused to fill the prescription, kept it, 

and refused to give her information about how she could get it filled elsewhere. The 

student went to Wal-Mart and the pharmacist on duty there called the first pharmacist to 

get the original prescription, but the first pharmacist refused to provide it. The student 

was able to get the prescription filled two days later but had missed the first dose. The 

student filed a complaint and the K-Mart pharmacist was reprimanded (Walker 939).  

 Two years later an Eckerd pharmacist near Dallas refused to fill a rape victim's 

prescription for an emergency contraceptive, saying that according to his religious beliefs 

emergency contraception causes abortion. That pharmacist was fired for violating 

company policy (Walker 940). 

 In 2010 an Idaho pharmacist refused to fill a prescription for methergrine. 

Methergrine is typically used to prevent or control bleeding of the uterus following 

childbirth or abortion.  As described in a complaint filed by Planned Parenthood, the 

patient (who was a nurse practitioner) called a Walgreens pharmacy to see if they could 

fill the prescription.  The pharmacist asked if the patient needed the drug for post-

abortion care.  "In keeping with federal laws that require confidentiality of health 

information, the nurse practitioner refused to answer the question" (Pharmacist Denies 

Patient Life-Saving Drug). The pharmacist then stated that if the question was not 

answered, the prescription would not be filled. The nurse practitioner then asked the 
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pharmacist for a referral to another pharmacy that would fill the prescription. At that 

point, the pharmacist hung up. The patient lived in an urban area and was able to find 

another pharmacy on her own that would fill the prescription. Had she not gotten the 

prescription, she may well have needed emergency care. Idaho law allows pharmacists to 

refuse to dispense abortifacients or emergency contraception, however, methergrine is 

neither one of those. Walgreens' corporate office said "corrective action" was taken with 

the pharmacist (Pharmacist Denies Patient Life-Saving Drug). 

 While the behavior in the three pharmacy cases mentioned above was extreme 

enough to have consequences for the pharmacists involved, it is nonetheless illustrative 

of a key issue related to pharmacists' conscientious refusals, and a key reason why I argue 

that any legal prescription should be filled, or an immediate referral made, namely: 

delays in the delivery of services can have serious consequences for the customers 

physically, emotionally and even financially. Such delays place unnecessary and undue 

burdens on the customer. 

 DISCUSSION: In all three instances cited above the pharmacists invaded the 

privacy of the customer by asking questions they had no right to ask. In all three cases the 

pharmacists inserted themselves between the prescribing physician and the patient - an 

intrusion, I maintain, the pharmacists was not qualified to make.  A physician who 

prescribes medication for a patient knows that patient's medical history and has sound 

medical reasons for prescribing the medication.  The pharmacist has no such knowledge 

and, thus, no right to interfere in the doctor/patient relationship. The role of the 

pharmacist is to double-check that the prescription is correct and that it would not be 

contraindicated with other medications the patient is taking, and then to fill the 
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prescription.  Asking questions about the customer's motivations or personal life is not 

part of that role. If a pharmacist feels a need to protect a particular moral view, he or she 

should always be scheduled on duty with someone else who will fill any legal 

prescription brought in without violating the privacy of the customer. 

 Would we recognize a claim of conscience from a pharmacist who is a 

Scientologist refusing to fill a prescription for medicine for a person with schizophrenia 

because Scientologists don't believe in psychiatry or psychiatric medicine?  Or from a 

pharmacist who has strong moral beliefs against sex between unmarried partners refusing 

to fill a prescription for Viagra after quizzing the man who brought it in about who he 

would be having sex with? Or refusing to fill a prescription for Viagra because it would 

likely be used for "lustful" purposes, that is, sex without intent to procreate? The three 

cases cited above are no less egregious, and though corrective action of some sort was 

necessary in each of those cases, conscience legislation does allow pharmacists to refuse 

to fill legal prescriptions. 

 This brings us back to Cantor's assertion that MCO is not about morals or religion 

at all.  If MCO were truly about free exercise of one's moral values, then surgeons who 

were Jehovah's Witnesses would be allowed to refrain from giving blood transfusions 

during surgery, which, of course, would endanger the lives of the patients. At the very 

least, MCO legislation seems to favor only certain religious or moral views. When issues 

such as illegal drugs are put into the mix, as in the case of Employment Division v. Smith 

cited earlier, the scope of protections narrows even more. The pharmacist's refusal to fill 

the methergrine prescription endangered the life of the woman who was having 

uncontrolled bleeding.  Cantor's point is that claims of refusal collect primarily around 
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one topic - abortion - and thus, the inconsistencies in honoring only certain claims of 

moral freedom, taken with the political atmosphere of the last several years, can become 

suspect as being more politically than morally motivated, even though MCO is allegedly 

a moral protection and not a political one. While those who advocate for the elimination 

of abortion would argue that their goal is based on their moral values, others would argue 

that creating legislation which places impediments in the way of obtaining legal services 

is moral imperialism at best and unconstitutional at worst. (I define moral imperialism as 

the use of power, influence, and dominance to impose one's moral values on another.) If 

MCO legislation contained some consideration for patients' needs, or some criteria by 

which an objector would demonstrate that their objection is morally based, deep-seated 

and long-held, it could mitigate that appearance of political motivation. 

 To take an illustration from another industry: if a customer walks into a 

McDonald's restaurant, any McDonald's, they know they will be able to get a hamburger, 

french fries, etc.  McDonald's advertises itself as a business where a customer can always 

count on those items being available. Customers don't have to worry that a particular 

McDonald's might refuse them service and lecture them about "gluttony" if they are 

overweight; they don't have to worry about being refused a hamburger because the server 

is a vegetarian and doesn't believe in eating meat. Given the gravity of issues that can 

arise in health care, patients should be able to rely on practitioners to fulfill their promise 

of care at least as much as they rely on the promise of a fast food chain. 

 Of course, medicine is not the fast food industry and health care providers are not 

franchisees. Health care providers are justified in not wanting to feel as though they are 

somehow equivalent to waiters at a restaurant where a patient comes in, asks for a drug 
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they've seen on television and the provider gives it to them without question. Healthcare 

providers are not obligated to provider unnecessary, illegal or futile care. No plastic 

surgeon is obligated to provide rhinoplasty to every person who requests it.  For example, 

some people have psychiatric illness which drives them to have repeated plastic surgeries 

that can ultimately be disfiguring.  In such cases, the surgeon has a right to turn down the 

patient's request because he believes it to be in the patient's best medical interest and 

because not doing so may violate professional ethics. There may well be situations where 

a provider has both medical and moral objections, and the line between the two may be 

blurred at times, however, MCO legislation requires no medical reasoning in order to 

make a claim of refusal, in essence then, imposing the provider's morals on the patient. 

 Those who support claims of refusal might argue that a physician who refuses to 

perform an abortion is also doing so with the patient's best interest at heart.  However, by 

definition, when a provider makes a claim of refusal he makes it based on his own moral 

objections to the procedure, not on standard of care or medical evidence. Even if one 

contends that they are thinking about the patient too, the primary basis for a claim of 

refusal is a provider's personal  rather than medical objection to a service or procedure. 

 A case in point: Wicclair relates the story of a 46 year old man with acute 

myelomonocytic leukemia who has undergone chemotherapy, radiation therapy and a 

bone marrow transplant.  Unfortunately, all of the treatments have failed and he decides 

to forgo further aggressive measures, saying he wants to go to hospice so he can 

experience as little pain, discomfort and indignity as possible.  He is competent to make 

decisions, has his family's full support, and clearly understands the consequences of his 

decision.  His doctor, however, "states that she cannot in good conscience participate in 
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Mr. S's care if he refuses additional therapeutic interventions" (Wicclair 207-8). The 

attitude displayed by the physician in this case shows disregard for the emotional and 

medical needs of the patient and his family, as well as complete denial of the reality of 

the situation, since no intervention at this point can prevent this patient from dying.  The 

physician is not citing medical judgment or best medical practice as the reason for 

wanting to continue aggressive measures, she is saying that withdrawing aggressive 

measures is against her conscience, that she would feel bad if she withdrew those 

measures.  

 This brings up a number of issues such as those of inequity and inefficiency raised 

by Savulescu, such as futility and the appropriate utilization of limited resources. Is it 

ethical to use limited human, technical and economic resources to continue to "treat" a 

terminal patient who has no hope of recovery or cure? Would it be better ethically, 

medically and financially to allocate those resources to someone for whom there is a 

possibility of cure? Is it ethical to continue mechanical supports on a terminally ill 

patient, or is it a form of battery to continue to subject a patient to aggressive measures 

that provide no cure or relief? Is prolonging life functions under such conditions a 

"good'" in and of itself, or should considerations of quality of life (based on the patient's 

definition of that term) take precedence? Could palliative and hospice care provide more 

physical and spiritual comfort in this case than machines? 

 The issue of complicity also arises in a case like this. The American Academy of 

Pediatrics Committee on Bioethics created a set of recommendations which, in part, 

addressed the issue of complicity. Some providers argue that offering information about 

treatment options, referring patients to another provider, or ceasing aggressive measures 
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makes them complicit in the outcome of subsequent decisions. The AAP provides two 

responses to concerns regarding provider complicity - intent and limits of responsibility 

(as the AAP defines them).  First, the AAP cites a situation in which a bank employee is 

forced to open a safe for bank robbers.  According to the AAP that employee is not 

complicit in the robbery because of her lack of intent. Second, if a physician provides 

information or a referral in keeping with the obligations of her profession to provide 

complete and accurate information about treatment alternatives, she is not complicit in 

any decisions which are subsequently made by the patient and another provider that 

patient might visit. One illustration of this concept would be a customer who brings in a 

legal prescription for oxycontin to his pharmacist. The customer then takes that 

prescription and sells it on the black market. One of the seller's customers overdoses and 

dies. Is the pharmacist complicit in the customer's decision to sell the drug illegally? No, 

because he followed standard practice and protocols in filling a legal and legitimate 

prescription that was not contraindicated with any other medications the customer might 

have been taking and provided instruction on the proper use of the drug. He performed 

his duty to the reasonable limits of his responsibility. Once that is done, he cannot be held 

responsible if the customer abuses the medication. Is the pharmacist complicit in the 

death of the person who bought the drug illegally?  Again, no, because he cannot control 

nor be held responsible for subsequent illegal acts on the part of the person who brought 

in and was given a legal, valid prescription. If a car dealer sells a car that is mechanically 

sound and the buyer doesn't maintain the car properly and has a brake failure which 

causes a fatal accident, is the car dealer responsible?  No, because he sold a car that was 
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mechanically sound and properly inspected. He is not responsible if a customer neglects 

the car and suffers as a result. 

 However, if the pharmacist himself creates an impediment to someone getting a 

legal prescription filled and there is a subsequent adverse event, I would argue that the 

pharmacist is complicit in that outcome.  For example, the only individual on duty at the 

only pharmacy in a small or rural community refuses to provide the morning after pill to 

a customer, even though the pharmacy carries the drug and even though the pharmacist 

knows that the customer has no other options - that is, no other pharmacy nearby.  

Because she is refused the drug and cannot get to another pharmacy to obtain it in time, 

the customer gets pregnant and ends up having an abortion. In this case, the intent was to 

impede access and the pharmacist did not fulfill her professional duty to either provide a 

service or refer immediately. Under these circumstances, I maintain that the pharmacist is 

complicit in the outcome.  

 I contend that in order to maintain the professional integrity and discretion some 

healthcare providers may feel they are losing, they must forewarn patients of any 

limitations they place on their practice before a relationship is established. If a provider 

has not forewarned a patient and a situation arises to which she has moral objections, she 

must not put her values ahead of the medical needs of the patient, nor abdicate the 

responsibilities and duties she has to her patient. (For example, if someone has been 

raped and requests the morning after pill, that is not the patient's values, that is the 

patient's medical need.) I maintain that MCO is a form of abdication of that professional 

responsibility and duty. At the very least, a provider should facilitate an immediate 
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referral.  That way she is not providing services to which she has objections, while still 

fulfilling a professional obligation to the patient. 

 As illustrated in the examples above, it is often at the most critical times in a 

patient's life that he or she needs the guidance and compassion of a health care provider; 

it is at those same critical moments that some providers "opt out" of the relationship by 

making a claim of refusal, leaving their patients adrift. I maintain this is highly unethical. 

However, I maintain that forewarning a patient is just as important for seemingly 

mundane medical issues as it is for critical ones due to patient vulnerability, the 

provider's skill and knowledge monopoly, and the power differential discussed earlier. 

Though I contend that a provider should never be able to make a claim of refusal in an 

emergency situation, I still support forewarning any time a provider knows they will not 

provide certain services. 

 ACCOMMODATION: Not every healthcare provider must be willing to stop or 

start artificial means of support for terminally ill patients. Not every healthcare provider 

must be willing to perform abortions. However, I argue that the profession and specific 

specialties as a whole must ensure that those legal medical services are available. As 

mentioned earlier, the exact mechanism for assuring such a supply is beyond the purview 

of this thesis, however, the ability of medical schools to refuse to teach abortion skills or 

the skills to manage complications from abortions provided by others, or to facilitate 

those students' ability to obtain the skills elsewhere  would be an impediment to assuring 

that supply.  
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 Further, I contend that those health care providers who will not provide specific 

services that generally fall under their purview must disclose those limitations prior to 

beginning a relationship with a patient, and the institution or practice which employs 

those providers must ensure that someone is available at all times to provide those 

services, or that an immediate referral is made. If the institution is religiously affiliated, it 

must refer the patient elsewhere without delay. 

 An example of this kind of accommodation, cited by Charo, is the legal 

profession.  Not every attorney wants to practice criminal law, but law schools still teach 

criminal law so there is a pool of attorneys who will defend rapists, murderers, child 

molesters, and wife beaters.  It is safe to say that these attorneys may be utterly repulsed 

by the actions of their clients, and that those actions are completely against the morals of 

the attorneys; and defending such clients does not make the attorneys complicit in their 

actions. However, there is a Constitutional requirement that even the basest criminals 

have proper representation and get their day in court.  While there is no corresponding 

constitutional requirement for healthcare providers or medical schools, I contend that 

there is a moral obligation for the profession as a whole based on their monopoly, their 

fiduciary duty and the 'station' of the providers I referred to earlier. 

 ACCOUNTABILITY: If a lawyer wants to withdraw from a criminal case he has 

accepted, he must obtain permission from the court to do so, "As a member of the legal 

profession, every (my emphasis) lawyer has to share in the burden of representing 

unpopular clients with unpopular cases" (Chudoba p.4).  Certainly, attorneys may decline 

to accept a case at all, but should they wish to withdraw once they have committed, there 

is a process for doing so in such a way as to protect the interests of the client.  In criminal 
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cases the attorney must have the permission of the court to withdraw so as not to unduly 

disadvantage the client. In the case above cited by Wicclair, the patient is being seriously 

disadvantaged by the recalcitrance of the physician.  The patient is dying, has made a 

rational decision which is supported by his family, and the physician has placed her 

personal desires ahead of those of the patient.  

 "The military, like the American Bar Association, allows for a right of 

conscience, however, this right is of conscience is not unrestrained. There are guidelines 

used to determine when the right of conscience can be exercised, and there is a 

procedural process by which that right is exercised" (Chudoba 5). Why should the 

profession of medicine allow a virtually unrestrained ability for anyone related to 

healthcare to opt out of any service or procedure on a moment's notice, without 

permission from a professional board and generally without consequence?  As mentioned 

earlier, this is not to say that providers must acquiesce to any and all requests made by 

patients, whether medically appropriate or not; it is only to say that if a provider has 

moral objections to certain services that normally fall into his or her purview, then he or 

she must forewarn potential patients of that limitation before beginning a medical 

relationship with them. 

 The concept of accepting someone's word without any documentation that their 

objection to a procedure is indeed a moral or religious one, as opposed to being 

politically motivated, is reminiscent of the Fugitive Slave Act of 1850, or the Stand Your 

Ground law which came to the forefront due to the killing of an unarmed young man in 

Florida in 2012.  
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 The Fugitive Slave Act allowed any person to "pursue and reclaim...a fugitive 

person". The term "fugitive person" essentially meant any African American person, 

whether a freed man or not.  This "reclaiming" did not require proof that the individual 

being claimed ever belonged to the claimant, nor did it require leaving a freed man alone.  

Claimants could even cross state lines to "pursue and reclaim" freed slaves and put them 

into servitude based simply on their word that the "reclaimed" person belong to them 

(Fugitive Slave Act). 

 The Stand Your Ground law in Florida also accepts an individual's word with no 

proof required, and can result in someone's death, as in the case in February 2012. In that 

incident, a young man was shot and killed by a member of a neighborhood watch group.  

Florida's Stand Your Ground law passed in 2005. It "allows those who feel a reasonable 

threat of death or bodily injury to 'meet force with force' rather than retreat" (Stand Your 

Ground and Castle Doctrine Laws). In addition, "A person who uses force as 

permitted...is immune from criminal prosecution and civil action for the use of such 

force..." (Stand Your Ground and Castle Doctrine Laws). This immunity is based on the 

word of the person who claims to have been threatened. (In the 2012 Florida case, the 

neighborhood watchman was charged after evidence emerged indicating he may have 

been the aggressor.) 

 When the first conscience laws were enacted in the 1970s, the health care 

landscape was from different from what it is now.  It was dominated by private practices, 

and patients had choices about which practitioners to see.  In the era of managed care, 

patients are required to see only those practitioners who are within their networks, or face 
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the prospect of much higher out-of-pocket costs for their care, or the possibility of full 

financial responsibility for certain services (Chudoba 6). 

 Supporters of MCO might argue that healthcare providers are human beings, and 

human beings all have different cultural, religious or other values that are so ingrained it 

would be hard to separate them from day-to-day practice. They might ask, 'Why should 

healthcare providers alone be required to do so?'  I would answer that question with 

another, 'Why should healthcare providers alone be allowed to inject their personal 

morals into their professional practice, thus by default imposing their values on their 

patients?'  And another, 'If certain healthcare providers can pick and choose what 

information and services they will provide based on their personal morals, with no 

explanation or notice needed and no consequences for refusing, why can't lawyers, 

EMTs, police, and firefighters?'  The answer is that society would fall apart if we let that 

happen, if we allowed the gap to be opened in the wall of separation between the "Garden 

of the Church and the Wilderness of the world", and if each man were allowed to be a 

law unto himself. 

 As mentioned above, attorneys must separate the two when their personal values 

differ from those of the people they defend; judges and good journalists do it as well.  

Professionals in these and other disciplines must be aware of their own values (whether 

cultural, religious or otherwise) and learn to separate them from their professional duties. 

For example, an assault case may come before a judge which involves an accusation of 

assault by an alleged member of the Mafia.  The judge may have deep moral convictions 

against the Mafia, but she must treat the accused with respect in the courtroom and not 

reveal her prejudices. If the jury declares the person innocent based on the evidence, the 
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judge cannot overturn that ruling simply because she believes all members of the Mafia 

should be in jail. A good journalist covering a highly charged political incident where he 

has strong moral views favoring on side or the other will put those views aside and report 

the full facts of the incident and range of perspectives without bias as best he can.  Police 

and firefighters are not allowed to rescue only those who share their moral views. Like 

health care providers, they too have a monopoly on services which the entire public needs 

and which only they can provide; thus, like health care providers, they have "obligations 

of station" to fulfill. 
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CHAPTER FOUR 
Moving Forward 

 

 In the previous three chapters I have attempted to present a comprehensive view 

of the history and current state of medical conscientious objection; the views of its 

supporters and detractors; examples of conscientious refusal and its consequences for the 

patient; and an overview of the legal landscape within which it is practiced.  In this 

chapter, I propose recommendations for moving forward.  Those who support claims of 

refusal assert that the ability to make such claims is necessary in order for health care 

providers to maintain personal integrity.  Those who oppose MCO assert that it is a 

violation of professional ethics, is inefficient and costly, and puts patients at a 

disadvantage.  As I have demonstrated, federal and state MCO legislation is heavily 

weighted in favor of health care providers and other individuals, businesses and entities 

involved in the health care field who appeal to MCO to refuse to provide services and 

information at the expense of the patient. 

 SUMMARY: It is unlikely that state and federal MCO legislation will be 

repealed, and as long as such legislation stands, I believe patients may be disadvantaged 

and impeded in their efforts to obtain certain legal medical services in some 

circumstances. As outlined in the legislation section of Chapter Two, virtually anyone 

who provides or pays for services in the health care field may refuse to provide a 

requested service without warning, generally without substantiating the genuineness of 

their claim and without consideration for the consequences to the patient, sometimes even 

in cases of emergency or threat to life.  



64 

 

 Even assuming that the intent of the medical conscientious objector is not to cause 

harm, introduce an impediment to care, or impose her morals on her patient, the result for 

the patient is often the same as if there were such intent. Further, it is unconvincing to 

profess a moral stance for such action when MCO is out of step with the ethics, 

responsibilities and standards of a profession undertaken willingly (ACOG 30 - "When 

conscience implores a physician to deviate from standard practices..." my emphasis.) 

Though professional organizations such as ACOG make accommodation for MCO, it is 

clear they do not regard it as being in keeping with generally recommended standards of 

treatment.  It is unconvincing to profess MCO is a moral stance when the practice of 

medicine is undermined (AAP 33 - "Permitting physicians, on the basis of claims of 

conscience, not to disclose a legally available treatment option...would significantly 

undermine the practice of medicine.")  Failing to provide complete and accurate 

information to patients, or at least refer a patient to someone who will provide the 

information, is both an ethical and legal transgression since it violates recommended 

professional ethics and violates informed consent laws nation-wide. Finally, it is 

unconvincing to profess MCO is a moral stance when it generally makes no 

accommodation for possible consequences to the patient and when it can generally be 

completely avoided simply by forewarning a patient. 

 Those who support claims of refusal might argue that a woman who did not 

become pregnant by force should have prevented the pregnancy herself.  I contend that 

whether a woman became pregnant intentionally is a private matter and has no bearing on 

whether a legal service or prescription should be provided. And what of  the woman who 

does become pregnant by force? 
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 Federal legislation protecting MCO does not specify that only certain claims of 

refusal based on certain religious or moral viewpoints will be honored; that is, the 

legislation places no specific limits on the range of viewpoints that will be protected.  In 

practice, however, there are claims of refusal that would not be recognized, for example, 

the surgeon who is a Jehovah's Witness and refuses to order a blood transfusion for a 

patient who needs one, or a pharmacist who is a Scientologist refusing to fill a 

prescription for psychiatric medication. In Employment Division v. Smith the plaintiffs 

argued that their religious rights had been violated when they were fired for using peyote. 

In upholding the firing, the Supreme Court ruled that religious ceremonies don't trump 

drug laws. One might infer from this that the surgeon who would refuse to order a blood 

transfusion and the pharmacist who would refuse to fill a prescription for psychiatric 

medication are similar to the plaintiffs in that case; that is, their religious views cannot 

trump standards of patient safety, therefore their claims of refusal would not be honored. 

The legislation does not spell out such distinctions, yet clearly distinctions are made in 

day-to-day practice.  Who is making those decisions, and how?  Isn't allowing a provider 

to refuse to offer complete, factual information to a patient about treatment alternatives 

also a violation of standards of patient care and safety (not to mention informed consent 

laws)? 

 Judging MCO legislation by the Lemon Test, it does not pass. It serves no 

compelling state need or legitimate secular purpose, it has the effect of favoring religion 

over non-religion, and it has the effect of favoring certain religions over others and over 

non-religion; all at the expense of the patient.  In Israel in 2012 ultra-orthodox sects 

called for the separation of men and women on public transportation; a clear case of one 
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group trying to impose its morality on the rest of the population.  Allowing a pharmacist 

who objects to the use of contraceptives to essentially deny or impede someone else's 

ability to obtain them is no less egregious.  Even if the legislation were more specific or 

limited the circumstances under which a claim of refusal might be made, I still contend 

that forewarning must be an integral part of the equation.  In the current state, where no 

forewarning is required, I maintain that MCO amounts to a de facto contract of adhesion. 

 In addition, I contend that since MCO legislation allows a wide range of 

healthcare providers and institutions to make claims of refusal, it sets a precedent which 

could conceivably lead to calls for the same privilege from police, firefighters, EMTs and 

lawyers. Supporters of MCO might argue that this privilege is accorded to the health care 

profession because healthcare providers deal with life and death issues. However, 

firefighters, police, EMTs and lawyers all deal with life and death issues as well. 

 RECOMMENDATIONS: Medical conscientious objection can add unnecessary 

expense, unnecessary waits, emotional distress, and place undue burdens on patients. It 

can undermine the ethics of the medical profession, undermine trust, and undermine the 

provider/patient relationship. MCO legislation creates an imbalance which affords 

considerably latitude to anyone who provides health care, pays for health care, or works 

in a business related to the provision of, or payment for, health care; it affords little, if 

any, consideration to patients, their values and their needs. 

 In 2008 Dan Brock coined the term "the conventional compromise" to describe 

what he claimed was a widely held view regarding the permissibility of MCO. The 

conventional compromise consists of three criteria, all three of which Brock proposed 
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should be met in order for a physician or pharmacist to make a claim of refusal: "(1) the 

provider must inform the patient about the service or medication being requested, (2) the 

provider must refer the patient to another professional who is willing to provide the 

service or medication request, (3) the referral does not impose an unreasonable burden on 

the patient" (Brock 194). Brock counters provider concerns about complicity in this way, 

"...the crucial point is that the physician is acting in the role of a medical professional, 

which carries professional obligations with it...In particular we would say to the 

physician/pharmacist, 'This is your patient/customer and so you are obligated to discharge 

your profession's obligation to him or her' " (Brock 198). 

 I would require forewarning first before turning to the list of criteria for morally 

permissible MCO. Forewarning has the potential to eliminate the need for claims of 

refusal, thus it is an alternative to MCO - a way to virtually prevent the need for MCO. 

Forewarning would require disclosure at the initial meeting with a patient of the 

limitations the provider places on his practice.  This would apply to any specialty from 

Family Medicine to OB/GYN to Oncology, Cardiology or Internal Medicine. I suggest 

that the conversation be an on-going one as the relationship evolves, or as specific 

situations arise. 

 For example, it would be unreasonable to expect a primary care physician to have 

a conversation with a 7 year old about sexual activity, but he could have a conversation 

with the parent at an initial meeting about whether or not he would prescribe 

contraception later in the child's maturation process, and whether or not he would be 

comfortable talking to the child about contraception. Having these conversations up front 

with a potential patient or a potential patient's parent or guardian provides those 
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individuals with information they need to decide whether or not to pursue a relationship 

with that particular provider. If an oncologist knows that she will never agree to stop 

artificial means on a patient, that is critical information for the patient to have. Or if the 

oncologist will only stop artificial means under certain circumstances, or only start 

artificial means under certain circumstances, that too, is important information for a 

potential patient to have.   

 Forewarning is not a perfect solution. Circumstances may arise that could not 

have been anticipated. If and when such situations arise, it would become part of the on-

going discussion between provider and patient mentioned on the previous page. Some 

may argue that with current financial constraints it is unlikely that providers have the 

time to engage in such conversations if they won't be reimbursed for them.  I maintain 

that such conversations are a necessary part of establishing a mutually satisfying and 

productive provider/patient relationship, and that a few minutes spent at the initial stage 

may save a great deal of anguish and expense down the road. 

 Further, I suggest that one way of creating some uniformity and consistency 

would be to require anyone in health care wishing to make a claim of refusal without 

having forewarned a patient, to make a formal request and receive permission to do so; 

and that such permission be granted very sparingly and only under extraordinary 

circumstances, as is the case in both the legal profession and the military. In keeping with 

the military model, the applicant would need to demonstrate that their refusal is based on 

long-held and deep-seated beliefs. The process would still require a provider to forewarn 

each potential and existing patient of this limitation. The details of how such a system 

would be created and sustained are beyond the scope of this thesis, but the legal and 
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military precedents could be used as models. Just as all doctors don't belong to the 

American Medical Association, neither do all attorneys belong to the American Bar 

Association. Nevertheless, the legal profession has established specific protocols which 

must be followed in order for an attorney to withdraw from certain types of cases 

(research.lawyers.com). Institutional Review Boards which review research proposals are 

often made up of volunteers, perhaps an MCO review board could be made up of 

practicing and/or retired medical volunteers as well, either on a regional or state basis.  

Both health care providers and attorneys have a monopoly on the services they provide; 

both possess knowledge that only a relatively few possess; and both provide services that 

virtually everyone will need at some point in their lifetime.  Attorneys are obliged to 

fulfill their fiduciary duties to their clients, and may only be relieved of that obligation 

under certain circumstances. I contend that it is reasonable to hold physicians to a similar 

standard to fulfill their fiduciary duties to their patients, withdrawing only under certain 

circumstances by approval of some governing board. 

 Per Brock's criteria in the conventional compromise, I contend that if  providers 

are not willing to provide certain services for an established patient, they still have an 

ethical, legal and moral obligation to provide complete and medically accurate 

information to the patient about all legal treatment options available, and/or to refer that 

patient without delay to someone who is willing to provide the services requested 

(assuming the referral does not add unreasonable expense or delay for the patient). If 

there is no relationship established yet, then the provider has a duty to forewarn and refer 

immediately if necessary. Forewarning honors both patient and provider values, while 
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claims of refusal in an established relationship amount to contracts of adhesion. (I would 

include an obligation to forewarn potential employers as well for the same reason.) 

 Asch contends it is up to society to justify why someone shouldn't be allowed to 

make a claim of refusal, "If a member of a health profession demonstrates that the tenets 

of his religion preclude performing (certain) actions, then society should bear the burden 

of justifying why an individual should be expected to behave in ways that go counter to 

religious or ethical beliefs" (Asch 11).  However, I maintain that, per the ACOG Ethics 

Committee opinion, if someone is "deviating from standard practices" (as the committee 

defines them,) then it is up to them to justify why they should be allowed to do so 

(ACOG).  The definition of "standard practices" would vary by specialty based on 

professional organization recommendations and the services and procedures that 

normally fall under the purview of that particular specialty.  Any provider who chose not 

to provide the services generally deemed standard for their specialty would need to 

forewarn patients of that limitation.   

 In the case of pharmacists, I contend that if an individual pharmacist has 

objections to filling certain prescriptions, there must always be someone else on duty 

with that person who will fill any correct, legal prescription that is not contraindicated 

with other medications the patient may be taking. If that is not possible, perhaps because 

the pharmacy is a very small one, then a relationship must already be established with 

another nearby pharmacy that will fill any legal prescription, and the pharmacist on duty 

must immediately refer the customer to that pharmacy.  If the customer cannot get to 

another pharmacy and there is a time constraint (as in the case of the morning after pill), 

then the pharmacist on duty must assist as needed to get the prescription filled (either at 
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her own or another pharmacy) without delay to fulfill her professional duty, and to honor 

patient autonomy and privacy. 

 In cases of emergency, I propose that a provider must always assist in any way 

possible without delay, and may not make a claim of refusal. 

 CONCLUSION: I maintain that medical conscientious objection has been 

abused. I believe it is harmful to the medical profession, particularly to the 

provider/patient relationship.  Medical claims of refusal can have serious physical and 

emotional repercussions for patients, as well as financial ones. I have offered various 

mechanisms as necessary ways to provide a counterbalance to MCO with the dual goal of 

reincorporating the needs of the patient back into the health care equation, while 

respecting the values of both provider and patient in a more equitable and balanced 

manner. 
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