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ABSTRACT 
 

Although death is universal and unavoidable, and although research on the dead is 

essential to the well-being of the living, medical and legal professionals and ethicists 

have failed to carefully consider the issue of using the dead and their remains in research.  

This thesis will explore how the dead are treated (from a research perspective) and how 

the dead may be treated (from a legal perspective) in order to construct a possible 

framework in which medical and legal professionals can consider how the dead should be 

treated (from an ethical perspective).  It begins with a brief introduction to how and why 

the dead’s legal and ethical rights matter in research.  Chapter I provides an introduction 

to death and the dead from a social and medical perspective, and explores the various 

ways the dead are treated outside of the research context.  Chapter II analyzes historical 

and current uses of the dead in research with an emphasis on the posthumous treatment of 

physical remains.  Chapter III provides a brief assessment of the existing law of the dead 

in the United States.  Chapter IV concludes this thesis with a call for change in the law 

and ethics of cadaveric research.  
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INTRODUCTION 
 

85.8.  That is my life expectancy. As of today, I am expected to die when I am 

85.8 years old. 

100%.  That is my death expectancy.  As of today, I am expected to die.  Indeed, 

my chance of dying is 100%, and 100% of us have this same death expectancy.       

Of course, my life expectancy is an estimate.  Further, it is continuously affected 

by a myriad of factors, some within my control and some beyond it.  Furthermore, as I 

age, my life expectancy will correspondingly increase—from 88 by age 62 to 89.5 by age 

70.  But my death expectancy never changes.  Studies say that I have an estimated 0.89% 

chance of dying in a car accident, 3.4% chance of dying from a chronic lower respiratory 

disease, and a little more than 14% chance of dying from heart disease or cancer.1  Still, I 

have a 100% chance of dying.  We all do.  

But what will happen when I die?  Beyond the philosophical questions is an 

indisputable fact:  some part of me—my body or the parts or even information 

therefrom—will remain.  But the questions persist.  To whom do my remains belong?  

What rights do I have today in my future remains?  Will I have any interest in my own 

remains after I have died?   

The law in the United States recognizes and aims to protect the intrinsic worth of 

the dead and their remains; yet, medicine and research are redefining the value thereof.  

The living—dependent upon the healthcare system for their wellbeing and survival—may 

opine that the dead and their remains would benefit society through medical research, 

rather than being buried or burned. The legal and ethical stati of the dead and their 
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remains are ambiguous at best, subject to ever-changing (yet often stubbornly static) 

social, religious, cultural, and even economic constructs.  

Whether or not the dead know—or care—what happens after they have died is 

continuously debated.  But one fact is clear:  the dead matter.  They matter to the living—

not only to the survivors of the deceased, but to our society as a whole.  Indeed, what 

happens when we die is not a problem for the dead—rather, it is a problem for the living.  

It is true at every time in every culture in every place that the dead and their remains 

matter to the living.  The beliefs, behaviors, and rituals constituting respect and reverence 

vary, but the understanding that the dead and their remains are respected and revered 

does not.  Even when the dead are disrespected—for example, by an enemy of the dead 

or survivors thereof—it is generally because of, not in spite of, the fact that the dead 

matter to the living.   

Indeed, the ways in which survivors treat the dead and their remains varies widely 

and is dependent upon culture, time, religious beliefs, geographic location, social values, 

and the like.  Although “[f]unerary and disposition practices vary widely between [sic] 

population groups based on culture, religious beliefs, and time periods,”2 

“[a]nthropologists note that one of the defining characteristics of humanity is that we do 

not casually dispose of what remains after death.”3  Indeed, for all the variations in how 

the dead are treated, some ideals remain consistent throughout time and place:  

[W]hen it comes to the sort of essentials for a good death -- 
a good funeral -- the essentials are a corpse, mourners -- 
somebody to broker the changed relationship between the 
living and the dead -- the peace between them -- something 
to say a version of, “Behold, I show you a mystery” -- and 
then transport -- some movement . . .  from here to there. 
We get them home again. We get them to the further shore. 
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We get them into their grave, their tomb, their fire, up into 
the tree. We get them . . . into the side of the mountain, 
where the birds come and pick the bones clean, and then we 
describe the birds as holy. It’s what we do. . . . we’ve been 
doing it for 40 or 50,000 years.4  
 

According to the “American way of death,” a decedent’s next of kin is responsible 

for the disposition of the remains (although the decedent’s estate is generally financially 

responsible), which usually involves a licensed, for-profit funeral director who embalms 

the body and prepares it for an open-casket viewing before the funeral, which is generally 

held in a funeral home.5  Thereafter, the vast majority of Americans are buried in a non-

sectarian, for-profit or municipal cemetery (or a churchyard) in a single grave for 

perpetuity.6   

We Americans not only treat the remains of our loved ones with great respect,7 

but we also treat the remains of anonymous strangers with great reverence:8 traffic stops 

for funeral processions,9 funerals for celebrities and public figures draw large crowds 

throughout the country, donations are collected for the burial10 of anonymous corpses11 

and sympathetic strangers organize fundraisers to help defray funeral expenses, 

candlelight vigils and protests are formed to raise awareness of the dead, and knowledge 

of the mistreatment of remains sparks “disgust and anger”12 throughout the general 

public.  Indeed, the dead do matter.   

Although the customs and procedures for dealing with death and the dead vary 

widely throughout time and place, the inevitability of death, which unites all mankind, is 

inescapable and universal.  Still, although we agree that the dead are worthy of the utmost 

respect and that their remains are almost sacred, we fail to provide the issue of using the 

dead and their remains in medical research the legal and ethical attention it deserves.  The 
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use of the dead in medical research is both the source and the product of chronic tensions 

between and among social, religious, cultural, economic, legal, and even clinical and 

research constructs and values.  This thesis aims to illuminate the issues, inconsistencies, 

questions, and conundrums surrounding the medical, legal, and moral implications of 

using the dead in research.   

Chapter I, DEATH AND THE DEAD, provides a brief introduction to death itself.  

Specifically, it (a) analyzes the biological, social, and psychological functions of death, 

(b) assesses the definitions of death throughout human history, with an emphasis on the 

modern re-definition of death, and (c) explores the posthumous treatment of the dead, 

with an emphasis on the American way of death.   

Chapter II, USING THE DEAD AND THEIR REMAINS IN RESEARCH, assesses the 

use of the dead and their remains in research.  Specifically, it (a) explores historical uses 

and controversies, with an emphasis on Judeo-Christian concepts of a literal resurrection 

and the dreaded “Resurrection Men,” and assesses modern uses and controversies such as 

(b) practicing medical procedures on the dead, (c) using the dead in educational 

exhibitions such as the infamous BODY WORLDS, and (d) using the dead in researching 

and developing products such as cars, firearms, and body armor.  Finally, it (e) analyzes 

alternatives to cadavers for use in research.   

Chapter III, THE LAW OF THE DEAD, discusses the current legal framework (or 

lack thereof) in the United States with an emphasis on the problematic quasi-property 

status of the dead and their remains, the potential for alternative legal rights in and of the 

dead and their remains, and the issue of to whom such property and rights belong.  

Specifically, Chapter III assesses (a) the living’s present rights in their own future 
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remains, (b) the living’s present rights in another’s current remains, and (c) even the 

possibility of the dead’s rights in their own “present” remains. 

Chapter IV, A CALL FOR CHANGE IN THE LAW AND ETHICS OF USING THE DEAD 

IN RESEARCH, calls for clarification of the law, regulation, and policy surrounding the 

use of the dead and their remains in medical research, as well as a change in perspective 

within the medical and ethics communities and our death-denying culture as a whole.  

Throughout this thesis, rather than establish definitive answers, my purpose is to 

ask questions regarding the way the dead (1) are treated, from a medical research 

perspective, (2) may be treated, from a legal perspective, and (3) should be treated, from 

an ethical perspective.   Indeed, my analysis is not merely of the existing and potential 

medical and legal stati of the dead, but also of the moral stati thereof.
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I 
DEATH AND THE DEAD 

 
Throughout time, the subject of death has been as much an object of our 

obsession as it is a taboo.  It is universal—we will all die—yet foreign because none of us 

has died yet.  Death is a ubiquitous mystery, inescapable even in life, for everyone has 

been affected by the death of a loved one, or perhaps even a stranger.  Indeed, our lives—

our biology, our culture, and even our individual personhood—are continuously affected 

by death.  

 

WHY WE DIE:  THE FUNCTIONS OF DEATH 

“[F]or there to be life there must be death.”13  Indeed, death—and the living’s 

knowledge that everyone will eventually die—serves important functions.  As a 

biological function, death is necessary for the evolutionary development of our species.14  

It ensures a continuous replenishing of the gene pool while effectuating biological 

stability and modification.15  It balances population growth, preventing human beings 

from reproducing beyond the capacities of our resources and environment.16   

More important, however, are death’s social functions.  Death “dilutes 

concentrations of power and wealth” and “allows the upward mobility of younger 

generations.”17  Just as death replenishes the gene pool, it replenishes the “meme (the 

cultural equivalent of DNA) pool”18—just as some genetic attributes die off with their 

carriers, some social values die off with their adherents.19  In other words, just as 

biological progress occurs when older generations die off with their physical attributes, 

“social progress . . . occurs when older generations die with their prejudices and 
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beliefs.”20  Although it divides generations, death nonetheless serves to unify the living: 

“Death commands human attention and its associated rituals . . . harness death’s power to 

increase social solidarities and promote change.”21   

Indeed, groups often promote and maintain social solidarity by demonstrating 

their reverence of their dead: since 1883, Texas A&M University students, faculty, and 

alumni observe “the Muster,” or a ceremonial reading of the names of students and 

alumni who have died in the past year;22  since 2001, people throughout the United States 

have remained silent for one minute at 8:46am on every September 11;23 since 2007, 

college students and alumni throughout the United States have proclaimed that “we are 

all Hokies” every April 16.24   

Similarly, groups often promote and maintain social and political change by citing 

their dead as martyrs for their causes.25  For example, in 1911, 500 unorganized laborers 

were locked inside the Triangle Shirtwaist Company factory in an attempt to prevent 

workers from leaving and labor organizers from entering.26  When the factory caught fire, 

the locked doors prevented workers from escaping—many were forced to jump from 

windows, falling up to nine stories to their deaths on the sidewalk below.27  The death toll 

of 146 sparked outrage in a previously disinterested and ignorant public.  The dead were 

cited as martyrs for the International Ladies’ Garment Workers’ Union; led to the 

governor-appointed Factory Investigation Commission; and inspired other legislative, 

political, and social action to improve working conditions and enforce safety standards.28   

More recently, the deaths resulting from various shootings throughout the United 

States have caused an influx of social and political debate regarding gun control.  For 

example, within mere hours of the deaths of twenty young children and six adults at 
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Sandy Hook Elementary School on December 14, 2012, in Newtown, Connecticut, a 

“petition calling for the White House to ‘immediately address the issue of gun control 

through the introduction of legislation in Congress’” far surpassed the 25,000 signatures 

required for review by the President’s administration.29 While the social and political 

debate rages on, the twenty-six deaths at Sandy Hook Elementary School are cited as 

cause for change not only in local and federal legislation and schools’ protocols, but also 

in the economic market aside from firearms and ammunition.  For example, a group of 

teachers recently developed “The Sleeve,” a device that can be quickly placed upon a 

classroom door to prevent entry by an intruder,30 and parents can now send their children 

to school with the “Bodyguard Blanket,” a blanket-like shield which is made of body 

armor used in the military and law-enforcement.31       

While death serves important biological and social functions, it further provides a 

psychological function.32  Death forces contemplation and self-reflection:33 it “poses the 

ultimate of ‘deadlines’ and thereby forces prioritization and the setting of personal and 

collective goals”34 and often effectuates an appreciation of life.35   Indeed, death not only 

affects our society and culture—it can even affect our personal ethics by “intensify[ing] 

individuals’ allegiance to moral codes.”36   Researchers have found that “when awareness 

of death is increased, in-group solidarity is intensified, out-groups become more despised, 

and prejudice and religious extremism are increased.”37  
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Indeed, “for there to be life there must be death.”38  Still,  

[n]o one wants to die. Even people who want to go to 
heaven don't want to die to get there. And yet death is the 
destination we all share. No one has ever escaped it. And 
that is as it should be, because Death is very likely the 
single best invention of Life. It is Life's change agent. It 
clears out the old to make way for the new. Right now the 
new is you, but someday not too long from now, you will 
gradually become the old and be cleared away.39   

 
But death’s biological, social, and psychological functions are what death does—

only one component to what death is.   

 

DEFINING DEATH:  THE MUDDY BANKS OF THE RIVER STYX 

According to Greek mythology, the River Styx marked the boundary between the 

earth and the underworld or afterlife; it was a clear, tangible, and physical division 

between the living and the dead.40  But beyond Greek mythology and throughout human 

history, we have lacked such a clear definition of death.  Due to cultural, legal, and 

ethical differences, there is no bright line rule—or river—identifying who is dead or 

defining what death is.  If the River Styx marks a division between life and death, its 

banks are muddy and its waters are murky.   Indeed, “[t]he boundaries which divide life 

from death are at best shadowy and vague.  Who shall say where the one ends, and the 

other begins?”41   

What is death?  It is a question that has been answered many times in many ways 

throughout human history: a transition into another form of existence;42 the “final end”43 

after which nothing occurs;44 “the total and permanent cessation of all . . . vital 

functions”;45  the age of forty;46  “nothing at all.”47  In 1768, the first edition of 
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Encyclopædia Britannica exclaimed with confidence that  “DEATH is generally 

considered as the separation of the soul and body; in which sense it stands opposed to 

life, which consists in the union thereof.”48  Over the next few hundred years, this 

definitive declaration was modified countless times until it disappeared from the 

definition entirely.  By 1973, the entry acknowledged that “death ‘can only be 

conjectured’ and is ‘the supreme puzzle of poets.’”49  The current definition—“the total 

cessation of life processes that eventually occurs in all living organisms”50—is 

immediately preceded by an admission that the definition of death “has always been 

obscured by mystery and superstition, and its precise definition remains controversial, 

differing according to culture and legal systems.”51   

Still, for such a universal concept, the definition of death remains enigmatic.  In 

addition to mystery and superstition, the definition of death is further obscured by the 

various ways in which (and purposes for which) the word is used:  “death” may mean an 

event which ends a life and “occurs at a particular time and place and in a particular 

way”52 which can be observed and documented with specificity (in, for example, a death 

certificate).  Alternatively, it may mean a “nonreversible condition in which an organism 

is incapable of carrying out the vital functions of life”53; finally, it may mean a state or 

form of existence (or nonexistence) following the end of a physical life.54  Furthermore, 

defining death has been (and will continue to be) further obscured by advancements in 

biology, medicine, and technology.55 

Throughout most of human history prior to the bio-medical innovations in the 

mid-20th century, “death was defined through a combination of everyday observations 

and beliefs.”56  The overarching belief upon which most traditional definitions were 
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based was that death was the detachment of one’s soul or spirit from one’s physical 

body.57  This dualistic perspective, based on the idea that “[r]eality consists of two forms 

of essence, one of which is material and certain to decay, the other of which has a more 

subtle essence that can depart from its embodied host,”58 was pervasive in the “belief 

systems at the dawn of known history”59 and remains central to the major religions of the 

world today.60  

Traditional definitions of death were also based on observations of the dead as 

compared to the living.61  Such observations included the perception of blood as the 

physical essence of life (and breath as the spiritual essence of life) and that the loss of 

blood could cause death.62, 63  Further, traditional definitions of death were based on the 

understanding of death as a process, rather than an instantaneous event—although loss of 

one’s physical essence may be apparent (such as rigor mortis or the loss of blood), the 

process of death was complete only upon the liberation of the soul (or spirit).64    

Accordingly, “the cold pallor of the dead” was evidence that both the physical and 

spiritual essences had ceased—the remains lacked the blood required for one’s material 

form and were certain to decay, and the breath had departed from its embodied host.65     

One example of a traditional definition of death (and the beliefs and observations 

upon which it was based) is apparent in the burial practices of the earliest modern 

humans: Cro-Magnons painted the remains of their dead in red ochre, symbolically 

replenishing the blood (thereby acknowledging the decay of the physical essence), and 

buried the remains with grave gifts, or items to be used by the dead in the afterlife 

(thereby acknowledging the survival of the spiritual essence).66  And so, from the dawn 

of our own species, death was primarily defined as some variation on a universal truth:  
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death is a process by which the spiritual essence survives after its departure from the 

physical essence, which will inevitably decay.67 

Although the spiritual essence was—and, to many, is—crucial to defining death 

from a dualism perspective, the theoretical existence of the soul or spirit is beyond the 

scope of this thesis.  Still, it should be noted that the remains of the dead have been used 

in medical research in an attempt to study the physical existence of a soul or spirit.  

Nonetheless, this thesis focuses on the other side of the obol68: the physical essence.   

Indeed, it is only the physical essence that is observable by those determining 

death.  Accordingly, most historical determinations of death were based entirely on 

observations of the physical essence.  For example, “[a]ccording to Hippocrates (460-370 

BCE), a diagnosis of death could be made if there was a pallid face, sunken eyes, caved-

in cheeks, and rigidity of the body.”  Such basic changes in the physical essence served as 

the essential indicators of death until the mid-nineteenth century when pathologists in 

Europe identified three specific stages of physical decay.69  

The first stage, rigor mortis, is manifested in the gradual 
stiffening of the body muscles in the initial hours after 
death.  . . . The second indication that death has occurred is 
algor mortis—the slow cooling of a warm-blooded corpse 
as it equilibrates with the surrounding temperature.  . . .  
The third stage is livor mortis, which occurs when the red-
purple stain of lividity appears, a state caused by the 
gradual settling of blood as blood pressure drops to zero.  
This leads into the most reliable stages of death, 
autolysis—the breaking down of tissues by the body’s own 
internal chemicals and enzymes—and putrefaction, the 
breakdown of tissues by bacteria.  Both are necessary for 
the decomposition of the dead body, and once these 
processes start a body is very definitely dead.70  
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By the mid-twentieth century, physicians had identified several diagnostic 

indicators of death which occur before the decay process begins; with the help of a 

physician, one did not have to personally observe a loved one’s physical decay to be 

certain that death had occurred.  Instead, physicians established that “the absence of 

cardiac activity, respiration, and responsiveness”71 indicated that death had occurred, and 

could make such a diagnosis long before the decay process began.  Accordingly, the 

common law defined death as “the cessation of life as indicated by the absence of blood 

circulation, respiration, pulse, and other vital functions.”72  Thus, people who showed no 

sign of physical decay could nonetheless be medically and legally dead—but were they 

“very definitely dead?”73   

Indeed, while some were developing a better medical understanding of death and 

dying, the rest of Europe was developing a personal understanding thereof: diseases such 

as plague, cholera, typhoid and typhus caused countless deaths.  Still, both the medical 

profession and the general public would soon be overwhelmed by a new epidemic:  

taphephobia.74  

Taphephobia—the fear of being buried alive—was not unreasonable,75 as Europe 

was inundated with multiple medical conditions which could significantly decrease 

cardiac activity, respiration, responsiveness, and other vital functions to the point of 

obscuring a physician’s detection thereof, causing erroneous determinations of death.76  

Indeed, “[d]iseases such as plague, cholera, typhoid and typhus . . . were known to 

produce coma and lower the heart rate as well as the body temperature, mimicking the 

symptoms of death and confusing even the most diligent of physicians.”77  As one 

anatomist of the time explained, “[d]eath is certain, since it is inevitable, but also 
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uncertain, since the diagnosis is sometimes fallible.”78  Of course, following an erroneous 

diagnosis of death was an erroneous burial—with these realizations, taphephobia spread 

like a plague.   

Various new precautions were undertaken to prevent or remedy erroneous death 

diagnoses.  In 1816, the stethoscope was developed by Reneé Laënnec, and first used by 

Eugène Bouchut to detect a heartbeat.79  According to Bouchut, “if no heartbeat was 

heard for two minutes, the patient could reliably be declared dead.”80  However, this 

wooden stethoscope was not capable of detecting a faint heartbeat.81  Still, the 

stethoscope was a major milestone in the definition and diagnosis of death.82  In 1905, 

Séverin Icard developed the florescin test for diagnosing death:83  Icard developed “a 

harmless coloured fluorescent solution that was injected into a vein in the arm: if blood 

still circulated, the entire skin would turn yellow and the eyes an emerald green; if the 

body was dead, these fluorescent transformations did not occur.” 84  The florescin test 

was the precursor to radionuclide cerebral angiography,85 one of many tests currently 

used in determining brain death.86  

Physicians developed additional diagnostic procedures to ensure that death had 

indeed already occurred, such as pricking the skin or changing the body’s position to test 

for a response.87  But as the fear of premature burial intensified, so did the tests:  from 

“thrusting long needles under the toenails and pouring boiling . . . wax over the head”88 to 

“thrusting a red-hot poker” or “blowing tobacco smoke into the victim’s anus,”89 many 

tests were designed to resuscitate a living person from his or her death-like state90 but 

actually resulted in mutilation of an already-dead body.   
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 Still, the public mistrust of medical death diagnoses persisted, and the public 

sought its own remedies to taphephobia by taking precautions not only to prevent 

erroneous death diagnoses, but also to prevent or remedy the premature burials resulting 

therefrom.  Some members of the public instructed physicians to cut their carotid arteries 

or otherwise mutilate their corpses upon diagnosis of death to ensure that death had 

indeed occurred, even if the diagnosis were erroneous.91  Coffins were modified to 

include fail-safe measures such as alarms and air vents to be activated by the victim,92 

strategically-placed mirrors allowing passersby to monitor the contents of a coffin,93 and 

even “a ladder by which the victim of a premature burial could ascend to the surface as 

well as a bell to summon assistance from the land of the living.”94   

Additionally, the development of resuscitation techniques in the late eighteenth 

century allowed a “dead” person—or a person who truly lacked cardiac activity, 

respiration, responsiveness, and other vital functions—to “come back to life”—or regain 

those functions.95  These advancements in knowledge and technology ushered in a 

“growing sense of uneasiness regarding the definition of death.”96  Yet, the medical and 

legal definitions—by which “death” was defined as the lack of vital functions—remained 

unchanged.97  Eventually, professional use and public knowledge of cardiopulmonary 

resuscitation, life support systems, and organ transplantation became widespread—

accordingly, the practical, legal, and ethical problems regarding the definition of who was 

“dead” proved insurmountable.98  A re-definition of death was unavoidable.  

One suggestion for redefining death was the use of “clinical death,” whereby a 

person may be declared clinically dead upon the loss of cardiac function, but physicians 

must nonetheless perform resuscitation and other techniques in an attempt to restore 
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cardiac function.99  In other words, a person was clinically dead so long as the attempted 

resuscitation failed; however, if the cardiac function was restored, then that person was 

merely temporarily dead.100  The proponents of this definition argued that it 

acknowledged a central criterion for the prior medical definition of death (absence of 

cardiac activity), but also allowed for new revival tools and techniques.101   Opponents 

rejected this definition on the grounds that it “had no firm standing in legal tradition or 

legislative action”102 and, more importantly, that neither medical professionals nor the 

public liked the idea of being temporarily dead.103  Eventually, the idea of “clinical 

death” died off.104   

Another suggestion was the cellular approach to defining death, which emerged 

from technological advances in experimental biology.105  The basis of the cellular 

approach was the recognition of death as a basic process which is inherent not only in a 

living organism itself, but in its individual organs, tissues, and cells.106  It recognized that 

these smaller biological units survive the death of the person—according to this 

approach, that one has “died” (per traditional standards) does not necessarily mean that 

all life within one’s body has died.107  But the cellular approach raised more questions 

than answers, particularly regarding how many—and exactly which—biological 

processes must cease or survive for how long in relation to a diagnosis of “death.”108  For 

example, if the biological processes within one’s brain cease while the biological 

processes in one’s heart and lungs are maintained by external life support systems, is that 

person dead, alive, or something else?109 

 Another suggestion for re-defining death was “brain death,” which emerged from 

technological advances in monitoring electro-cerebral activity.110  According to this 
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approach, the requisite level of electro-cerebral activity is the “core determinant” in the 

re-definition of death, to be supported by various additional criteria such as “inability to 

maintain circulation without external support and complete unresponsiveness.”111  

Indeed, “brain death refers to a state of such severe and irreparable damage that no 

mental functioning exists or can return.”112       

In 1968, an official re-definition of “death” including brain death as the core 

determinant, along with traditional criteria, was proposed by an Ad Hoc Committee of 

the Harvard Medical School:113  “[a] person was dead if unresponsive, even to ordinarily 

painful stimuli, showed no movements and no breathing, as well as none of the reflexes 

that are usually included in a neurological examination,”114  pursuant to the traditional 

criteria, and if he or she lacked the requisite level of blood circulation in the brain and 

produced a flat electroencephalogram reading.115   This approach quickly became the 

dominant approach, as it was adopted by both the American Medical Association the 

American Bar Association.116    

In 1981, the President’s Commission for the Study of Ethical Problems in 

Medicine and Biomedical and Behavioral Research proposed a “philosophical definition 

of brain death in terms of the loss of the critical functions of the organism as a whole.”117  

That same year, the National Conference of Commissioners on Uniform State Laws 

incorporated this definition into the Uniform Determination of Death Act, “which has 

been adopted in [forty-five] states and recognized in the rest through judicial opinion.”118   

The Uniform Determination of Death Act “recognizes both the common law standard for 

determining death and accepted medical criteria for determining brain death.”119  

Accordingly, under the Act, “a person who loses the total function of either the 
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cardiorespiratory . . . system, or of the entire brain, is legally dead.”120  The Uniform 

Determination of Death Act will be discussed in detail in CHAPTER III: LAW OF THE 

DEAD.     

In support of re-defining death as “brain death,” proponents cite the “the brain’s 

importance in determining who we are and its crucial role in driving the activity of bodily 

organs and systems.”121  Further, they cite the clear neurologically-based definition, 

criteria, and standards of diagnosis.122  Furthermore, they argue, this definition is the 

most medically reliable (“If professional standards are followed properly, there are no 

false positives”123) and “errs on the side of certainty.”124   But brain death is not 

necessarily as clearly defined as it may seem.   

Even among those who accept brain death as a medically sound definition of 

death, debates continue with regard to how much of the brain must lack activity.125  One 

proposed approach to brain death is that death occurs upon the irreversible loss of the 

cerebral functions which constitute the individual person, such as “intellect, memory, and 

personality.”126  Under this “cerebral death” approach, “the death of the person should be 

the primary consideration”127 (as opposed to the body), and because a person exists only 

insofar as he or she possesses cerebral functioning, the permanent lack thereof constitutes 

death—inactivity in the brain stem, which is responsible for lower functions such as 

respiration and homeostasis, is sufficient, but not necessary, for determining death.128, 129  

The approach adopted in every state that recognizes brain death, however, is the “whole 

death” approach:  because “some vital functions might still be present or potentially 

capable of restoration even when the higher centers of the brain . . . have been 

destroyed,”130 death occurs only upon the loss of all brain activity.131 
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Still, some communities and cultures reject the idea of “brain death” all 

together.132  Opponents of defining death as “brain death” cite not only biological but 

also philosophical problems with “brain death.”133  From a philosophical perspective, 

opponents opine that the “rationale for the concept that the unifying function of the body 

has been lost with loss of brain functioning”134 is inadequate.135   From a biological 

perspective, “there is still a sense that the body is alive, often long after death occurs;”136 

wounds can continue to heal, “a pregnancy can be maintained even after the pregnant 

woman has met the neurological criteria for death,”137 “most organs continue to function 

for some period, [and] hormonal and body-temperature regulation may be maintained.”138 

The definition—and, accordingly, time—of death is more than merely a matter of 

semantics.  Rather, it is a highly significant legal boundary.139  The determination of 

death “changes a person’s legal status.”140  “Death ends marriage, initiates the transfer of 

property to its next owner, ends some contractual and parental obligations . . .”141 and 

“determines who is recognized as a person with constitutional rights, who deserves legal 

entitlements and benefits, and when last wills and testaments become effective.”142  

But for all the significant legal consequences,143 states nonetheless differ in their 

statutory definitions of death.  While all states and D.C. recognize brain death, New 

Jersey has established a specific exception from the use of brain death criteria in 

determination of death for cases in which a physician “has reason to believe, on the basis 

of information in the individual’s available medical records, or information provided by a 

member of the individual’s family or any other person knowledgeable about the 

individual’s personal religious beliefs that [a declaration of death upon the basis of 

neurological criteria] would violate the personal religious beliefs of the individual.”144  
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Oklahoma requires that “all reasonable attempts to restore spontaneous circulatory or 

respiratory functions”145 be made prior to a declaration of death.  While every state (with 

the exception of Georgia) and D.C. specifies a standard upon which a determination of 

death should be based (generally, “in accordance with accepted medical standards” or 

some variation thereof), only seventeen states specify by whom such a determination may 

be made.146   

Accordingly, “[i]t is possible that an individual could be declared dead in one 

state and not in another even though, by medical standards, he or she is just as dead in 

both places.”147  For example, suppose that I am attached to a respirator in an irreversible 

coma due to severe traumatic head injuries, and my physician has determined that I have 

permanently lost all brain functions.  In Alabama, I am legally dead.  Yet, just across the 

state line in Florida, I am not yet legally dead until an additional physician (specifically, 

“a board-eligible or board-certified neurologist, neurosurgeon, internist, pediatrician, 

surgeon, or anesthesiologist”) determines my brain death.  Still, in New Jersey, I am 

legally dead unless any person claiming to know my personal religious beliefs declares 

that such beliefs would be violated by a determination of brain death—in that case, I am 

legally alive.  Thus, my status as alive or dead depends not only on medical criteria, but 

on the legal definition within a particular jurisdiction.   
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POSTHUMOUS TREATMENT OF THE DEAD 

Regardless of geographic location or legal jurisdiction, according to the 

“American way of death,” one usually dies in an institutional setting148, 149 (rather than at 

home).  Thereafter, one’s remains are usually embalmed in preparation for the funeral, 

which often includes an open-casket viewing, followed by cremation and/or burial in a 

non-sectarian, for-profit or municipal cemetery (or a churchyard) in a single grave for 

perpetuity.150    

Embalming is  

a process of chemically treating the dead human body to 
reduce the presence and growth of microorganisms, retard 
organic decomposition, and restore an acceptable physical 
appearance.151   

 
Although the method and prevalence of modern embalming is relatively recent, 

we humans have been preserving our dead for many centuries and for many reasons.  For 

example, Ancient Egyptians believed that after one’s death,  

the “Ka,” an entity closely associated with the physical 
body[,] was able to eat, drink and smell, and essentially 
enjoy the afterlife.  The soul, or “Ba,” could not survive 
without the body, and . . . had to be able to recognize its 
body to be able to return to it.  Thus the body’s 
preservation was essential in order for a person both to 
reach the afterlife, and to be able to enjoy it.152 

 
Accordingly, immediately after one’s death began the extensive, complex, and 

time-consuming mummification process.153  In an attempt to prevent decay so that the 

soul could reunite with its body,154 the dead’s internal organs (such as the liver, stomach, 

lungs, and intestines) were removed and placed in a separate container to be entombed 

alongside the body.155  Other organs which were believed to be of no use to the dead in 
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the afterlife (such as the brain) were discarded entirely.156  The heart—“the source of a 

person’s life force”—remained in the body.157  After being “padded so that it retained its 

lifelike proportions,” the body was placed in the desert to be dried by the natural 

environment, then covered with natural preservatives.158  Thereafter, a priest performed 

last rites and the body was carefully wrapped, decorated, and entombed in a series of 

coffins bearing instructions and blessings for the afterlife.159 

In Medieval England, the “aristocracy and high-ranking ecclesiastics”160 were 

embalmed in an attempt to preserve their bodies for a literal Resurrection.161  In 

sixteenth-century Europe, William Harvey’s (1578-1657) discovery of the circulatory 

system set the foundation for arterial embalming in order to “preserve the dead for 

anatomical dissection and study rather than for religious or other reasons.”162  The 

modern tradition in the United States of embalming merely for burial purposes developed 

during the Civil War, when163 

[f]or family members and friends in the North, the prospect 
of loved ones dying far away from home, and being 
interred in what most considered to be profane Southern 
soil, led to a great deal of anguish and outrage. . . . [S]ome 
families, particularly the more affluent families in the 
North, would do whatever they could to bring the body of a 
loved family member's home, either by making the trip 
south on their own, or paying someone to locate, retrieve, 
and ship the body north. 

 
As a result of these desires—to maintain familial 

control over the final resting place and, if possible, to have 
one last look before the body vanished—a new form of 
treating the dead appeared on the social scene, and paved 
the way for the birth of an entirely modern funeral industry. 
Undertakers who contracted with Northern families began 
to experiment with innovative means to preserve bodies 
that had to be shipped long distances on train cars, often 
during the hot summer months. The revolutionary practice 
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that emerged in this context, embalming, provided both the 
military and Northern communities with a scientific, 
sanitary, and sensible way to move bodies across the 
land.164 

 
Today, approximately sixty-eight percent of the dead in the United States are 

embalmed before final disposition of cremation or burial.165  Modern embalming involves 

vascular (or arterial) embalming—whereby embalming fluid is pumped throughout the 

circulatory system to replace the blood therein—and cavity embalming—whereby fluid 

and bacteria are removed from the major internal organs and replaced with embalming 

fluid.166   This process is substantially similar to the aforementioned mummification 

process of Ancient Egypt or the embalming methods of medieval Europe.  It differs, 

however, in that the purpose of embalming today is “to keep a cadaver looking fresh and 

uncadaverous for the funeral service”167 in an attempt to aid the survivors’ grieving, 

rather than to preserve the body for the afterlife, Resurrection, or anatomical 

dissection.168  Indeed, “[t]he general idea of embalming is to retard the breakdown of the 

remains for a few days in order to create a pleasant ‘memory picture’ at the viewing.”169  

Accordingly, embalming fluid, which is generally formaldehyde-based170 (though its 

exact make-up is a closely-held secret of the funeral industry), is often tinted in order to 

remedy the aforementioned “‘deathly pallor’ that characterizes the human body when 

blood has ceased to flow”171 and “also ‘firms up’ the blood vessels so that the skin does 

not sink.”172   

Indeed, this “memory picture” is a crucial component of the American way of 

death, as it both relieves and perpetuates the United States’s death-denying culture173 by 

minimizing the social and psychological disruption that death and the dead cause to the 
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living.174   The tradition175 of viewing the body before its final disposition serves the 

allegedly176 important psychological function of providing the “memory picture”177 to the 

decedent’s survivors.  It also “reassures the family that . . . their loved one is 

unequivocally dead and not about to be buried alive, and . . . that the body in the casket is 

indeed their loved one.”178  Such reassurance is now necessary because in American way 

of death, the disposition of remains involves a licensed, for-profit funeral director who 

embalms the body and prepares it for an open-casket viewing and/or funeral, which are 

generally held in a funeral home.179  In other words, although historically the decedent’s 

family prepared their dead for burial, today “specialists are paid to impersonally manage 

the deaths of family members within institutional settings . . . and . . . to dispose of their 

physical remains.”180   

Indeed, after the viewing and/or funeral, the remains reach their final disposition: 

“[i]n 2011, an estimated 42% of American deaths resulted in cremation and 58% in 

ground burial.”181, 182  “If the body is to be cremated, it is usually transported to the 

crematory by the funeral director. Sometimes there is a ceremony when the corpse is 

placed in the retort. Remains are normally cremated in a casket.”183  Cremation by fire—

though historically “discouraged or banned”184 by either law, religious doctrine, or 

both185—is increasing in practice and acceptance “due to the scarcity of land, the expense 

of ground burial, and environmental concerns.”186  Nonetheless, the majority of 

Americans are buried in a non-sectarian, for-profit or municipal cemetery (or a 

churchyard).187    
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If the method of disposition is ground burial, the 
corpse is transported by the funeral director to a cemetery 
where a graveside service is conducted by the funeral 
director or a religious leader. The casket is then lowered 
into a vault, usually made of concrete and/or steel, sealed, 
and covered with dirt. The corpse has thus been committed 
to a single grave, theoretically for perpetuity.188 

 
Yet, traditional methods of disposition are not the only options for disposing of 

remains.  After cremation by fire, cremains can again be heated to about 5,400°F 

(3,000°C), then compressed, and transformed into a diamond.189  In fact, “[t]he average 

person yields enough carbon to make fifty to a hundred diamonds,”190 which can then be 

worn as jewelry by the decedent’s survivors.191  Alternatively, cremains may be mixed 

with molten glass to make an ornament,192 encased in shotgun shells and fishing bait,193 

incorporated into Frisbees, basketballs,194 and fireworks, and even launched into space.195 

Still, cremation by fire and ground burial are not the only options for disposition.  

Reductive cremation, also called “water reduction,”196 is a process whereby a 

combination of water and alkali (or lye) “create[s] a pH environment that frees the 

hydrogen ion of the water to break apart the proteins and fats that make up a living 

organism.”197  This process dissolves a human body in only a few hours, reducing it to “a 

pile of decollagenated bones that can be crumbled in one’s fingers”198 and “a sterile 

‘coffee-colored’ liquid”199 which “can safely be flushed down the drain.”200  Another 

alternative, which is currently under development in Sweden and not yet available in the 

United States, is “promession,”201 or “human composting.”202  Remains will be “lowered 

into a vat of liquid nitrogen and frozen,”203 then shattered into tiny pieces by vibration or 

ultrasound waves.  Those frozen pieces will be freeze-dried and “used as compost for a 

memorial tree or shrub.”204  
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 Another alternative—which would not preempt any of the aforementioned options 

for disposition—is donation for medical research.   
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II   
USING THE DEAD AND THEIR REMAINS IN RESEARCH 

 
Generally, “all research involving human subjects conducted, supported or 

otherwise subject to regulation by any federal department or agency . . .”205—in 

particular, human subjects research funded by the NIH—is subject to the Department of 

Health and Human Services’ Federal Policy for the Protection of Human Subjects and, in 

most cases, to review by an Institutional Review Board.206  However, a “human subject” 

is explicitly defined as “a living individual.”207, 208  Thus, research involving the dead and 

their remains “does not fall under the technical definition of human subjects research in 

the U.S., leaving the ethical issues raised by such research unsupervised by an IRB.”209  

Further, clinical investigations regulated by the Food and Drug Administration (regarding 

products regulated thereby or pursuant to the Federal Food, Drug, and Cosmetic 

Act210)—in particular, drugs and medical devices for human use—are subject to  similar 

federal regulations.211  Although the regulation does not explicitly define “human 

subject” to be living, it does provide that a human subject is “either a healthy human or a 

patient,”212 each of which presumes that the individual is alive.    

Although the idea of using the dead for practicing medical procedures, educating 

scholars and the public through exhibitions, and researching and developing various 

products may seem to be unique to the modern day, the many medical, legal, and ethical 

questions that persist today are the products of a complex history of using the dead in 

research.  From the first illustrated medical textbook to the art of Leonardo da Vinci, and 

from the Biblical promise of a Resurrection to the threat of “Resurrection Men,” our 

current cultural and legal framework is the direct product of these historical uses and 
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controversies.  

 

HISTORICAL USES AND CONTROVERSIES 

“None of the world’s oldest civilizations dissected a human body, which most 

people regarded with superstitious awe and associated with the spirit of the departed soul. 

Beliefs in life after death and a disquieting uncertainty concerning the possibility of 

bodily resurrection further inhibited systematic study.”213   The limited knowledge of 

human anatomy and physiology was instead derived from the treatment of wounds, 

injuries, and illnesses.214   

 Ptolemy I Soter (367B.C.E.–283B.C.E.) was the first leader to publicly approve of 

using the dead to study human anatomy and physiology.215  Around 300 B.C.E., he “issued 

a royal decree encouraging physicians to dissect executed criminals,”216 which was 

accepted by the government and general public due in large part to the prominence of 

mummification in the culture of Alexandrian Egypt—indeed, the actual physical process 

of dissection for educational and experimental purposes was substantially similar to the 

methods of mummification for burial.217  In other words, because the methods used for 

mummification were already established as acceptable, the same or similar methods used 

for dissection were accepted by default.      

 Herophilus (335 B.C.E.–280B.C.E), an Alexandrian physician218 regarded as the 

“Father of Anatomy,”219 was the “first physician to dissect human bodies”220 and thereby 

“gave anatomy a considerable factual basis for the first time.”221  In the second century of 

the common era, Greek physician Galen of Pergamum (0129–0216)222 “assembled and 
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arranged all the discoveries of the Greek anatomists, including with them his own 

concepts of physiology and his discoveries in experimental medicine.”223   

Leonardo da Vinci (1452–1519) personally performed dissections in the early 

sixteenth century to produce “his beautiful and accurate anatomical drawings”224 which 

are invaluable to this day, not only for their artistic significance, but also for their 

influence on medical science.  Da Vinci blazed the trail for Andreas Vesalius (1514–

1564), a Renaissance physician who “‘restore[d] the science of anatomy”225  and 

“revolutionized the study of biology and the practice of medicine”226 by writing and 

illustrating De humani corporis fabrica libri septem (The Seven Books on the Structure 

of the Human Body), “the first comprehensive and illustrated textbook of anatomy,”227 a 

product of his own dissections of the dead.228  

During the Middle Ages, medicine in Europe was based entirely on such prior 

publications—no one donated his or her body to science both because dissection was 

prohibited by the Church229 and because of the deeply- and widely-held Judeo-Christian 

belief in a literal resurrection of the physical bodies of the dead.230  There are several 

references to a literal resurrection in the Old Testament.  For example, it is declared that 

“[m]any of them that sleep in the dust of the earth shall awake . . . .”231 Further, 

Zarephath’s widow’s son was resurrected from the dead,232 the son of a Shunammite 

woman was resurrected from the dead by Elisha,233 and during one man’s burial, the dead 

body touched Elisha’s remains and “he revived, and stood up on his feet.”234  There are 

several references to a literal resurrection in the New Testament, as well.  For example, 

Peter resurrected Tabitha,235 Paul resurrected Eutychus,236 and Jesus resurrected Jairus’s 

daughter,237 Lazarus,238 and a man at Nain (“And he that was dead sat up, and began to 
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speak.”)239   Further, various saints were resurrected upon the crucifixion of Jesus: “And 

the graves were opened; and many bodies of the saints which slept arose, and came out of 

the graves after his resurrection . . . .”240   

However, it is the resurrection of Jesus himself241 that serves as the capstone of 

the Christian belief in a literal resurrection.  Indeed, “[t]he resurrection of the body is an 

essential Christian doctrine, as the apostle Paul declares: ‘[I]f the dead are not raised, then 

Christ has not been raised. If Christ has not been raised, your faith is futile and you are 

still in your sins. Then those also who have fallen asleep in Christ have perished.’”242   

Further, in the Catholic Church, the doctrine of a literal resurrection is included in 

“the three infallible professions of faith”: the Apostles’ Creed (“I believe in . . . the 

resurrection of the flesh”),243 the Nicene Creed (“we look for a resurrection of the dead 

and life in the age to come”),244 and the Athanasian Creed (“at [Jesus Christ’s] coming all 

men have to rise again with their bodies and will render an account of their own deeds . . . 

unless everyone believes this faithfully and firmly, he cannot be saved.”)245 

Indeed, because of the pervasive Judeo-Christian belief in a literal resurrection, 

“dissection was thought of, literally, as a punishment worse than death”246 as it would 

ultimately prevent one’s eternal salvation.  Eventually, authorities used this to their own 

advantage, and to the benefit of anatomists, by adding to the death penalty the potential 

for dissection:  “With so many relatively minor offenses punishable by death, the legal 

bodies felt the need to tack on added horrors as deterrents against weightier crimes.”247  

In 1565, Britain’s Queen Elizabeth I (1533–1603) “granted the medical guild, the College 

of Physicians and Surgeons, an annual supply of four executed felons for anatomy,”248  

which was increased to six in 1663 by Charles II of England (1630–1685).249  Still, from 
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the end of the eighteenth century to 1823, the number of medical students in London 

alone grew from 200 to over 1,000 (with another 900 in Edinburgh).250  Accordingly, the 

demand for dead bodies for dissection greatly exceeded the supply:   

As medical science began to advance, a constant supply of 
dead bodies was needed for experimental purposes.  
Countries such as France, Germany, Austria, Italy, and 
Holland were able to separate this scientific necessity from 
their Christian beliefs by passing laws to provide anatomy 
schools with sufficient cadavers, usually the unclaimed 
bodies of ex-residents of poor houses or hospitals.  But 
legislators in Britain and the United States resisted this 
expedient, thus inadvertently creating a macabre new 
profession—that of the resurrectionist or “body 
snatcher.”251 
 

By the end of the eighteenth century, body snatching became a lucrative trade.252     

In less than one hour, a body snatcher—or Resurrection Man—would dig up the top end 

of the grave, pile the dirt on a tarp, use a crowbar to pry off about one foot of the coffin’s 

lid, insert a rope into the opening, wrap the rope around the neck and/or under the arms of 

the body, pull out the corpse, and re-cover the disturbed ground with dirt.253  Thereafter, 

he would deliver the corpse to anatomists “compressed into boxes, packed in sawdust, . . . 

trussed up in sacks, roped up like hams . . . .”254  The relatively easy work, steady 

demand, and high pay attracted over two hundred body snatchers in London alone.255  

They would be paid up to $2,000.00
USD per body.256  One group of six or seven body 

snatchers resurrected 312 bodies;257 that is a total of about $89,000.00
USD to 

$104,000.00
USD!   

But not all bodies were snatched by professional Resurrection Men.  Anatomy 

instructors themselves “encourage[ed] their enrollees to raid graveyards and provide 

bodies for the class,”258 and in Scotland, “tuition . . . could be paid in corpses rather than 
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cash.”259  Some anatomists even used their own newly-dead family members: after the 

death of a loved one but before taking the body to the churchyard for burial, they would 

use the body for dissection.260, 261, 262    

 And while body snatching was unquestionably immoral, it was not illegal; in fact, 

at that time, “there were no laws on the books regarding the misappropriation of freshly 

dead humans”263 in either England or the United States.  “Ironically, until recently the 

law decreed that ‘the only lawful possessor of the dead body is the earth’ – so that a 

graverobber could be prosecuted only for stealing grave goods, such as a shroud or 

jewelry, not for removing the body itself.”264  Thus, a prudent body snatcher 

could remove all tangible goods from a corpse, leave them in the empty coffin, walk 

away with only the corpse, and avoid any repercussions at all:  “being caught with a 

corpse itself carried no penalty.”265 

Though body snatching was not itself criminal, it was nonetheless a secretive 

trade.  Still, the public eventually learned of the practice and responded in outrage and, in 

some cases, violence.  One account of such a response occurred in Cambridge in 1830 

and was described by Charles Darwin in his journal:  

Two body snatchers had been arrested, and while being 
taken to prison had been torn from the constable by a 
crowd of the roughest men, who dragged them by their legs 
along the muddy and stony road.  . . .  They were covered 
from head to foot with mud and their faces were bleeding 
either from having been kicked or from the stones; they 
looked like corpses.266  
 

In some instances—particularly in the United States—public outrage turned to 

riot: “medical schools were attacked and destroyed by outraged mobs in New York and 

Baltimore, and at Yale University and in Ohio.”267  Arguably the most influential event 
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was “the Doctor’s Riot.”  In 1788, New York City “was abuzz with newspaper stories 

about medical students robbing graves to get bodies for dissection,”268 primarily from the 

city’s African-American cemetery, called the Negroes Burial Ground.269   In February of 

1788, a group of African-American New Yorkers petitioned the city, complaining of the 

body snatching and requesting a reformation of the practice, but their petition was 

ignored, as “many in the city were willing to turn a blind eye . . . as long as those bodies 

were poor and black.”270 But later that month, a body was reported to have been stolen 

from Trinity Churchyard, rather than from Negroes Burial Ground.  The snatching of a 

white woman’s body turned a poor-and-black problem into public outrage.  On April 16, 

1788, public outrage turned into a public riot. A first-hand account is described in a letter 

written by Colonel William Heth, previously an officer in the American Revolutionary 

War, to Edmund Randolph, the governor of Virginia at that time:271   

We have been in a state of great tumult for a day or 
two past— The causes of which, as well as I can digest 
them from various accounts, are as follows. The Young 
students of Physic, have for some time past, been loudly 
complained of, for their very frequent and wanton 
trespasses in the burial grounds of this City. The Corpse of 
a Young gentleman from the West Indias, was lately taken 
up—the grave left open, & the funeral clothing scatterd 
about. A very hand-some & much esteemd young lady, of 
good connections was also, recently carryd of [sic]. 
These—with various other acts of a similar kind—inflamed 
the minds of people exceedingly, and the young members 
of the faculty, as well as the Mansions of the dead, have 
been closely watchd.  On Sunday last, as some people were 
strolling by the hospital, they discovered a something 
hanging up at one of the windows, which excited their 
curiosity, and making use of a stick to satisfy that curiosity, 
part of a mans [sic] arm or leg tumbled out upon them.  . . . 
the mob raisd and the Hospital appartments were 
ransacked. In the Anatomy room, were found three fresh 
bodies—one, boiling in a ketle, and two others cuting [sic] 
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up—with certain parts of the two sex’s [sic] hanging up in 
a most brutal position. These circumstances, together with 
the wanton & apparent inhuman complexion of the room, 
exasperated the Mob beyond all bounds—to the total 
destruction of every anatomy in the hospital . . . .  
 

On Monday morning, the mob assembled again, and 
encreased thro' the day, to an alarming size. Vengeance was 
denouncd against the faculty in general, but more 
particularly against certain individuals. Not a man of the 
Profession thought himself safe.272 
 

   While the public was certainly outraged, most turned to prevention rather than 

punishment.  Many buried their loved ones in coffins with double or even triple rows of 

nails,273 others in coffins of three layers of wood and lead.274  Metal coffins were 

developed and available for purchase in 1781,275 and in 1818 the iron Patent Coffin 

“prevented the levering of the lid from the outside by means of a series of concealed 

spring catches within the inner lid.”276  “Jankers,” metal or stone slabs,277 and 

“mortsafes,” iron cages,278 protected the coffins below or within them (respectively) from 

tampering. The wealthy further protected their dead by burying them in vaults, 

mausoleums, and private chapels,279 and even employing servants to guard graves “until 

putrefaction was sure to have started, thus rendering the body useless to the 

anatomists.”280   This practice was similar to Scotland’s “dead houses,” small 

impenetrable fortresses within which a corpse was locked until rendered useless to 

anatomists.281  The poor, however, were extremely vulnerable to resurrectionists because 

the aforementioned protections were beyond their financial means;282 instead, they 

constructed watch-houses and “strategically placed lamps”283 in cemeteries and 

churchyards,284 and some even outfitted graves with booby-traps and homemade land 

mines.285  
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In response to the public outrage and revulsion to body snatching, Parliament 

passed the “Dead Body Bill” in 1828, which officially permitted “the use of corpses for 

scientific purposes when the death occurred in a poorhouse, hospital, or charitable 

institution maintained at public expense, and the body was not claimed within a specified 

time by next of kin.”286  Still, the public responded with concern that the bill would cause 

people—particularly the poor—to die in the streets rather than seek care.  Then, in 1832, 

Parliament passed the Anatomy Act, whereby “unclaimed bodies from workhouses could 

be sent for dissection after forty-eight hours.”287 Although the act technically allowed a 

person to request in writing that his body not be used for dissection, the majority of 

people—particularly the poor—had no knowledge thereof288 and, accordingly, “between 

1832 and 1932, out of fifty-seven thousand bodies dissected in London anatomy schools, 

only half a percent came from anywhere other than poor houses.”289  While the Anatomy 

Act clearly had a disparate impact on the poor, it brought an end to body snatching in the 

United Kingdom.290   

Nonetheless, the scars of these historical uses and controversies remain on the 

American way of death.  While we may not fear the resurrection or resurrectionists with 

the same fervor, modern uses of the dead in research still raise serious medical, legal, and 

ethical concerns.      
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PRACTICING PROCEDURES ON THE DEAD291 

Providing safe and successful medical care requires medical professionals who 

are both educated and experienced—lessons learned in lectures, diagrams explained in 

chapters, and even procedures observed in residency provide only the education required.  

In medicine, practice makes perfect—medical professionals “do not spring fully trained 

into the medical world.”292  Accordingly, in addition to lectures, textbooks, and 

observation, hands-on experience and practice of various skills and techniques is 

necessary for safe and successful procedures.  Without the requisite experience, it is the 

patient who will suffer from sub-par treatment at best, and fatal mistakes at worst.    

 But how do these physicians-in-training practice these life-saving skills and 

techniques?  While practicing on animals served those purposes in the past, and digital 

models are certainly helpful in the present, these models do not accurately represent the 

circumstances present in human patients.  Practicing on living patients poses too high a 

risk, borne only by the most vulnerable party, the ill or injured patient.  Indeed, “live 

surgery is the worst place for a surgeon to be practicing a new skill.”293  Instead, medical 

professionals primarily use cadavers in their education and training.   

Forty human heads in roasting pans294—that is what faced one group of surgeons 

at the University of California, San Francisco, medical school’s anatomy lab.  Before 

arriving at the facial anatomy seminar, the heads had belonged to people who had died a 

few days previously.295  Shortly after death, the heads were severed just below the chin296 

so that the rest of the cadaver—the arms, legs, and organs—could be used in other 

research or education.  “In the world of donated cadavers, nothing is wasted.”297   
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But even before a cadaver is delivered to an anatomy lab, “it may pass an 

afternoon getting tracheal intubations and catheterizations. . . . Given the urgency and 

difficulty of certain ER procedures, it makes good sense to practice them first on the 

dead.”298  Indeed, due to the shortage of donated cadavers, medical professionals often 

“use the bodies of patients immediately after the pronouncement of death”299—rather 

than practicing on donated cadavers, they practice procedures on the “newly dead,” often 

without consent (either pre-mortem from the patient or post-mortem from the family 

thereof).  One study found that forty-seven percent of emergency medicine programs 

used newly-dead patients for training purposes; another found that twenty-seven percent 

of emergency medicine teachers had done so “mostly without consent.”300  Indeed, 

medical professionals’ using recently-deceased human bodies for educational purposes—

the “practice of practice”—is not only accepted, but is even considered to be necessary. 

Generally, physicians-in-training practice non-invasive procedures, or “techniques 

which normally leave no mark on the body.”301  For example, one of the most commonly 

practiced procedures is endotracheal intubation, a procedure by which a laryngoscope is 

placed into the mouth and a plastic tube is passed into the windpipe,302  leaving no marks 

and posing a risk of mere chipped teeth.  This procedure is commonly practiced on the 

newly-dead because it is one of the most commonly used in emergency medicine.  

Indeed, it is “one of the key lifesaving techniques in medicine,”303 and is required for 

successful resuscitation from cardiac or respiratory arrest, putting patients on ventilators, 

and for most routine surgeries.304  If done quickly, efficiently, and correctly, it can be 

life-saving; if done incorrectly, it can be fatal.  Only through practice can medical 

professionals gain the expertise to perform the procedure correctly. 
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Practicing minimally-invasive procedures—those which “leave only isolated 

needle-marks”305—is also common.306  For example, placing a central venous line causes 

“at most, an additional needle puncture in the neck.”307  Like intubation, this is a common 

procedure which is necessary to deliver fluids and medication to patients and to monitor 

vital signs. 308  It is a potentially life-saving procedure, but poses significant risks if done 

incorrectly: “it may collapse a lung, puncture an artery, introduce air into the circulation, 

cut the vein, or cause other damage.”309   

Practicing non- and minimally-invasive procedures on the dead causes a 

miniscule amount of physical damage to the body, if any.  Still, opponents of the practice 

argue that it constitutes disrespect of the dead.  Nonetheless, proponents respond that 

practicing non-invasive and minimally-invasive procedures “actually disfigures a body 

far less than many other postmortem procedures”310 such as embalming.311     

Indeed, alternative educational techniques such as the use of embalmed cadavers 

or digital, synthetic, or animal models are insufficient for experiential training purposes.   

For example, the central venous access procedure “cannot be adequately practiced on 

anatomical (embalmed) cadavers that have been donated for scientific study, since the 

sign of successful needle placement is the blood return through the catheter.  Blood in 

embalmed bodies is the consistency of clay.”312  Only the blood of a newly dead patient 

provides the consistency to indicate correct needle placement. 

This practice-of-practice protects living patients insofar as it can “minimize 

potential risks to living patients while advancing the important common social goods of 

competent physicians.”313  “Indeed, “[h]e must mangle the living if he has not operated 

on the dead.”314  “Less-experienced physicians performing invasive procedures are more 
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likely to fail or harm patients,”315 and, thus, “the patient who undergoes a procedure 

performed by a novice is at an increased risk of discomfort or other complications.”316  

“Medical students have to learn lifesaving resuscitation skills somewhere. . . . If they 

don't learn on cadavers that cannot be harmed, they will learn on the living, who can.”317 

Practicing medical procedures on the newly dead provides those training opportunities, 

and the result is that physicians and other health care workers have better education, more 

advanced skills, and more experience.  This, of course, translates to better health care for 

the living—less pain with better results and, hopefully, fewer dead bodies in all.  While 

physicians’ practicing medical procedures on the dead is considered to be a crucial 

component of their medical training, it is not the only way in which the dead can educate 

the living.  

 

EXHIBITIONS 

During the seventeenth through the nineteenth centuries, embalming was 

developed to “preserve the dead for anatomical dissection and study rather than for 

religious or other reasons.”318  Frederick Ruysch (1665-1717)319 was one of the first to 

experiment with arterial (or vascular) embalming, which is still in use today.320  While 

modern arterial embalming involves pumping a formaldehyde-based fluid into the 

circulatory system,321 Ruysch’s method involved “a concoction of chemical 

preservatives, including alcohol.”322  What was more unique than his embalming fluid, 

however, is that he then “arrange[d] his embalmed specimens in artistic poses, often with 

props, which a paying public queued to view.”323  Though Ruysch was the pioneer of 

arterial embalming, it is Dr. William Hunter (1718-1783) 324 who is officially credited 



 
 
 
 

35 

with discovering arterial preservation.325  Hunter’s process was similar to Ruysch’s, as it 

involved “draining the blood and replacing it with mercury, essential oils, alcohol, 

cinnabar, camphor, saltpeter and pitch or rosin.”326  Hunter embalmed a friend’s wife, the 

body of whom was displayed to advertise Hunter’s business.327 

Honoré Fragonard (1732-1799)328 was a surgeon and Principal and Professor of 

Anatomy at the first veterinary college in the world.  There, in 1765,329 he perfected his 

“unusual embalming techniques”:330 

After removing the skin, he fixed the corpse in the pose he 
required.  The body would then be dissected, leaving the 
muscles carefully in situ.  Often he would inject the nerves 
and vessels with coloured wax, and he developed the 
technique of adding aromatic spices to alcohol and 
injecting it into the arteries of his subjects in order to 
prevent putrefaction.  To finish the process off, layers of 
varnish were applied as a seal.  The result was a series of 
anatomical models whose veins and muscles could be 
clearly seen by eager medical students.331  

 
Fragonard’s work “offended both his colleagues and the general public alike, and 

it was not therefore given the scientific merit it deserved.”332  This criticism persists even 

to this day, but is most often directed toward Gunther von Hagens (born Gunther 

Liebchen)333 (1945-X), who “invented [p]lastination at the University of Heidelberg in 

1977, developed the use of plastinated specimens for medical education and preservation, 

and established the International Society for Plastination.”334  

Plastination is a method in which the fluid 
contained in bodily tissues is replaced by reactive polymers 
[such as silicone rubber, epoxy resin, or polyester resin]335 
using a special vacuum process. Plastination completely 
stops the decay and dehydration of human tissue. This 
patented method makes it possible to view the inside of the 
human body in a revolutionary way.336 
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More than four hundred universities and institutions throughout forty countries 

use plastination to preserve anatomical specimens for research, education, and 

training.337, 338  Still, von Hagens is best known for creating the BODY WORLDS (or 

Körperwelten339) exhibit,340 which features hundreds of plastinated specimens in various 

positions: for example, “The Soccer Player” is a “skinless athlete frozen in the moment of 

putting the ball into the back of the net . . . .”341  Each body reveals the intricacies of the 

complex ways in which the human body lives and even dies:342  “BODY WORLDS & The 

Story of the Heart, reveals . . . how the heart nourishes, regulates, and maintains life,”343 

BODY WORLDS & The Cycle of Life reveals “the human life cycle and aging—from 

prenatal development and infancy, to childhood and adolescence, to youth, adulthood, 

and old age,”344 BODY WORLDS Vital shows visitors “the basics for human health and 

wellness” and illustrates “how best to fight life-threatening diseases—such as cancer, 

diabetes, and heart ailments—through healthy choices and lifestyle changes,”345 and 

BODY WORLDS: Pulse “presents the body in health and distress, its vulnerabilities and 

potential, and many of the challenges the human body faces as it navigates the 21st 

Century”346 with an emphasis on the donors, “who have committed to educating future 

generations.”347   

Since its inception in 1995348 BODY WORLDS has attracted more than 38 

million visitors throughout the world349 and has spawned “several anatomical exhibits, 

similarly titled and derivative of Gunther von Hagens’ BODY WORLDS”350 such as 

“Bodies…The Exhibition,” “The Amazing Human Body,” “Body Exploration,” “Bodies 

Revealed,” “Mysteries of the Human Body,” “Our Body, The Universe Within,” “Our 

Body,” “Corps Ouvert,”351 and many others. 



 
 
 
 

37 

But these exhibits have more in common than their names:  each is vehemently 

criticized for the general display of human bodies.352  Many criticisms revolve around the 

donors’ consent (or lack thereof) to their bodies’ being used in plastination and 

exhibition.  For example, Premier Exhibitions, the company responsible for “Bodies: The 

Exhibition” was alleged to have plastinated and displayed bodies—some of which were 

suspected to be executed Chinese prisoners—without consent.353  Von Hagens faced 

similar accusations when Der Spiegel, a German magazine, reported that von Hagens was 

“buying and then plastinating the cadavers of executed Russian and Chinese 

prisoners.”354  According to von Hagens, “all the bodies had either been bequeathed by 

relatives or were unclaimed corpses provided by the local authorities in China and 

Russia.”355  

But, according to von Hagens,  

the plastinated specimens on display in . . . BODY 
WORLDS exhibitions—excluding a small number of 
specimens acquired from anatomical collections and 
anatomy programs—stem from a unique Body Donation 
Program established in Heidelberg, Germany in 1982, later 
managed by [von Hagens’s] Institute for Plastination 
established in 1993.356 

 
As of July 2012, von Hagens’s Institute for Plastination (the source of the bodies 

displayed in BODY WORLDS) has more than 13,300 donors (of which 12,172 are living 

and 1,138 are deceased),357 including over 12,000 Europeans and 1,000 North 

Americans.358  According to an extensive review by Los Angeles’s California Science 

Center’s Ethics Advisory Committee, which included “a diverse panel of ethicists and 

community leaders,”359 all specimens in each BODY WORLDS exhibit “were properly 

acquired through body donations.”360  However, Premier Exhibitions failed to establish 
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donor consent. 361 

Beyond the issue of donor consent, however, is the opposition’s arguments that “it 

is undignified to display human bodies in this manner or to display bodies for profit,”362 

and, further, that “undignified treatment of the dead can harm the living public as a 

whole.” 363  The Catholic Church has condemned plastination (specifically, the work of 

von Hagens) as a “serious violation of the dignity of the dead and their reduction to the 

status of objects.”364  In support of this dignity argument, critics cite laws requiring 

disposition of remains in a dignified manner and laws prohibiting the undignified 

treatment of remains.365  In addition to harm to the general public, opponents express 

concern for the possibility of harm “to specific individuals by virtue of their relationship 

with the deceased.” 366  In other words, they argue that exhibitions of the dead harm the 

surviving loved ones of the deceased:367, 368 

Friends and family have a well-recognized interest in the 
treatment of loved one’s mortal remains and this interest is 
recognized in laws that grant possessory rights in a corpse 
to next of kin and allow next of kin to make decisions about 
the treatment of the body – either regardless of, or in the 
absence of, the expressed wishes of the deceased.369 

 
But,  

[w]hat makes the exhibit so compelling – to have a 
meaningful and comprehensive view inside the real human 
body – is also what makes this exhibit most controversial. 
Without those very features, the exhibit would not be such 
a powerful educational experience.370 
 

These exhibits demonstrate more than just the complexities of the human body—

they demonstrate the complexities of the issues surrounding the use of the dead in 

research, from rights of the dead to effects on the living, and from informed consent to 
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medical education.   

 

PRODUCT RESEARCH AND DEVELOPMENT 

“Over the past sixty years, the dead have helped the living work out human 

tolerance limits for skull slammings and chest skewerings, knee crammings and gut 

mashings: all the ugly, violent things that happen to a human being in a car crash.” 371  

Indeed, impact research first began in Detroit at Wayne State University in the 1930’s 

when a cadaver was allegedly dropped down an elevator shaft in an attempt to test the 

impact threshold of the human skull.372  Since the 1960s, bioengineers and automobile 

manufacturers have been using cadavers in crash simulators373 for the purpose of 

determining the threshold amount of force that a human body (or a particular part thereof) 

can withstand before becoming seriously injured.374  With that knowledge, manufacturers 

then design cars to limit the amount of force to the driver and passengers in the event of 

an accident.375  For example, in the early 1960’s, General Motors used cadavers in 

researching and designing a collapsible steering wheel shaft, which in and of itself 

decreased the risk of death in a head-on collision by fifty percent.376  Many other standard 

designs and safety features, such as “lap-shoulder belts, air bags, dashboard padding, and 

recessed dashboard knobs”377 were developed from cadaver research.378  

For every cadaver that rode the crash sleds to test three-
point seat belts, 61 lives per year have been saved. For 
every cadaver that took an air bag in the face, 147 people 
per year survive otherwise fatal head-ons.  For every corpse 
whose head has hammered a windshield, 68 lives per year 
are saved.379 
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According to one study, vehicle safety improvements developed from cadaver 

research since 1987 have saved an estimated 8,500 lives per year.380  In fact, “[b]ecause 

of changes that have come about as a result of cadaver studies, it’s now possible to 

survive a head-on crash into a wall at 60 mph.”381   

Further, researchers use cadavers in researching and developing “crash test 

dummies” to be used in place of cadavers in the future testing.  For example, Wayne 

State University’s impact lab recently used cadavers in an investigation of the injury 

threshold of the human shoulder and the forces needed in a side-impact collision to 

generate it. 382, 383  Each cadaver is outfitted with accelerometers—devices that measure 

the body’s acceleration on impact384—on scapula, clavicle, vertebrae, sternum, and 

head,385 as well as a leotard, matching tights,386 mittens,387 and a hood over its head.388  

Each is precisely placed before a linear impactor,389 a large piston fired by compressed 

air,390 and struck at one of various forces.  Thereafter, an autopsy is performed and all 

physical damage to the cadaver is photographed and catalogued.391  With this 

information, researchers aim to develop a side-impact dummy that better represents a 

living human body.392   

But, as automobile accidents are not the only threat to the living’s safety, cars are 

not the only products to which cadavers contribute.  The militaries of nations throughout 

the world have used cadavers in their research, particularly ballistics research.  The 

French army has allegedly been “firing into dead bodies for the purpose of teaching the 

effects of gunshots in war”393 since about 1800.394  Germany conducted similar studies, 

placing naked cadavers “at distances approximating those of an actual battlefield.”395  

Switzerland “sanctioned a series of military wound ballistics studies on cadavers in the 
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late 1800s”396 and more recently investigated bullet wound patterns by firing Swiss 

Vetterli rifles into human skulls and whole human cadavers (among other targets).397   

The United States similarly began its cadaveric military research in 1893 with an 

“unprecedented military undertaking:”398  in order to study the effects on the human 

body’s “bones and innards”399 of the new, experimental 30-caliber firearm as compared 

to the standard-issue .45-caliber firearm,400  the U.S. Army Ordnance Department 

conducted an experiment401 in which cadavers were “suspended402 from a tackle in the 

ceiling of the firing range, shot at in a dozen places and with a dozen different charges (to 

simulate different distances), and autopsied”403 at Frankford Arsenal, Pennsylvania.404  

Then, in 1904, in response to the Colt .38’s reported failure in the Philippines  

during the Spanish-American War,405 the U.S. War Department406 conducted a study to 

investigate “various guns and bullets and their relative efficacy at putting a rapid halt to 

enemies.”  Upon firing at cadavers weighted and suspended from the ceiling, researchers 

studied the “‘shock,’ as estimated by ‘the disturbance which appeared’”407 to the cadavers 

for the purpose of assessing—and, hopefully, improving—the stopping power of various 

firearms.408  “What it actually did was extrapolate questionable data from questionable 

tests.”409  

The U.S. military’s research purposes and processes have improved over the last 

century, and the dead are helping researchers develop “better” bullets.   But the primary 

goal of much of the current and past cadaveric ballistics research has been to improve 

incapacitation or stopping power:410 with the goal of a “more humanitarian form of gun 

battle,”411  researchers are developing ways “to stop a man in his tracks, preferably 

without maiming or killing him, but definitely before he maimed or killed you first.”412  
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Modern-day ballistics researchers are also “developing bullets that would resist corrosion 

from the acid breakdown products inside a dead body and help forensics types solve 

crimes long after they happen.”413   

But bullets are not the only subject of military product research.  The Armed 

Forces Institute of Pathology’s Ballistic Missile Trauma Research Lab conducts publicly-

funded cadaveric ballistics research to test products—specifically, body armor—before 

outfitting service men and women.414, 415  Cadavers are outfitted with “accelerometers and 

load cells416 . . . on the sternum, to record the impact forces and give researchers a 

detailed rendering of what was happening to the chest inside the armor.”417  Similarly, the 

Lower Extremity Assessment Program was established in 1999418 to test footwear used in 

the armed forces.  At that time, none of the products marketed to offer more protection 

than the standard-issue combat boot had been subjected to cadaver testing.419  Further, 

many people throughout the armed forces believed that sandals were the safest footwear 

(particularly with regard to land mines) because “they minimized injuries caused by 

fragments of the footwear itself being driven into the foot like shrapnel, compounding the 

damage and the risk of infection.”420   This theory, which had been continuously 

circulating throughout the armed forces since the Vietnam War,421 remained untested.422   

The “Department of Defense laboratories and facilities, collaborating with leading 

academic institutions,”423 conducted a study to analyze the performances of various 

“types of footwear either commonly used by or being newly marketed for land mine 

clearance teams.”424  Twenty cadavers from a Southwestern Medical Center’s Willed 

Body Program,425 each outfitted with one of six types of footwear, regulation Battle 

Dress Uniform,426, 427 and “strain gauges and load cells in its heel and ankle,” were 
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strapped into a harness suspended from the ceiling428 and “posed in standard walking 

position”429 on the floor of a blast/biohazard blast shelter, 430 just above a “18" x 24" x 

24" deep steel box”431 where various types of mines were detonated.432   

       This study was at the center of the Tulane University “cadaver scandal” in 

which 

[s]even cadavers donated to Tulane University's medical 
school were sold to the Army and blown up in land mine 
experiments . . . .  Tulane receives up to 150 cadavers a 
year from donors but needs only between 40 and 45 for 
classes . . . .  The university paid National Anatomical 
Service, a New York-based company that distributes bodies 
nationwide, less than $1,000 a body to deliver surplus 
cadavers, thinking they were going to medical schools in 
need of corpses. The anatomical services company sold 
seven cadavers to the Army for between $25,000 and 
$30,000 . . . . The bodies were blown up in tests on 
protective footwear against land mines at Fort Sam 
Houston in San Antonio.433 

 
This scandal sparked public outrage, in part because the consent (whether given 

pre-mortem by the donors themselves or post-mortem by the families thereof) to cadaver 

donation for research likely was not informed of the potential for explosion.  Indeed, 

much of the military’s product testing violates the “most firmly entrenched taboo of the 

cadaveric research world”:434 explosion.  This taboo is so strong, in fact, that  “live, 

anesthetized animals have generally been considered preferable, as target of explosions, 

to dead human beings.”435   

But “‘[i]n order to be able to protect against a threat, whether it is automotive or a 

bomb’ . . . ‘you have to put the human to its limits.  You’ve got to get destructive.’” 436 
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ALTERNATIVES 
 
 Indeed, “[i]t is an unfortunate given of human trauma research that the things 

most likely to accidentally maim or kill people—things we most need to study and 

understand—are also the things most likely to mutilate research cadavers . . .” 437  But 

“the difference between a blast test and an anatomy class dissection is essentially the time 

span.  One lasts a fraction of a second; the other lasts a year.  ‘In the end’ . . . ‘they look 

pretty much the same.’”438  So why is it that certain research uses of cadavers are more 

offensive than others? 

Perhaps it is the purpose of the use that so greatly affects our perception:  for 

example, using the dead because they are an easier alternative (either to living subjects or 

other models) is—or, at least, feels—quite different from using the dead because they are 

necessary for the research design itself.  An example of the latter would be research at the 

University of Tennessee’s Anthropology Research Facility, the first “body farm,” which 

includes a systematic study of human decomposition439 in an “open air crime lab”:440  

The bodies are placed in a variety of areas to mimic crime 
scenes. Some are buried in shallow graves, inside vehicles 
or even in a noose, and then left to rot while being 
monitored for decay.  The researchers then let nature take 
its course, gathering vital clues from insects, the decaying 
bones and odours.441 

 
Such research, which is crucial to forensic anthropology, simply could not be 

conducted using any alternative because dead bodies—specifically, victims of crimes—

are the very subject of the research question.   

But the subject of the questions in most cadaveric research is not dead people; 

rather, the purpose of most cadaveric research—particularly practicing medical 
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procedures, educating scholars and the public, and researching and developing 

products—is to benefit living people.  Still, many alternatives to cadavers have proved 

insufficient.   

Crash test dummies, though having become the archetypal product-testing 

alternative, have proven insufficient:  “A dummy can tell you how much force a crash is 

unleashing on various dummy body parts, but without knowing how much of a blow a 

real body part can take, the information is useless.”442  Some researchers and their 

students have experimented on themselves for years:  one “has ridden the crash sled some 

four hundred times, and been slammed in the chest by a twenty-two-pound metal 

pendulum.” 443  Aside from the obvious dangers to the researchers, self-research is 

insufficient for a reason similar to that of crash-test dummies: “[i]mpact data that doesn’t 

exceed the injury threshold is of minimal use.”444  In other words, self-research may 

establish that X impact does not cause fatal injury Y, but the crucial question is “how 

much impact does cause fatal injury Y?”  The answer to that question would require 

actually causing fatal injury Y, which would turn self-research into suicide.  It should be 

noted that the military and law enforcement have employed a different, even more 

questionable type of “self”-research.   During the Korean War, a new body armor vest 

“was tested simply by giving it to six thousand soldiers and seeing how they fared 

compared to soldiers wearing standard vests.”445  Central American police departments 

“tested their vests by having officers put them on and then shooting at them.”446  Using 

cadavers for these tests would prevent endangering living people while aiding in the 

production of safer products to protect even more of the living public. 

Animals are often suggested as potential alternatives for cadavers, though such 
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suggestions are vehemently opposed by animal rights activists.447  It is true that various 

animal organs resemble those of humans:  the hearts of pigs, 448 the lungs of goats,449 the 

knees of brown bears,450 and even the hips of emu451 are very similar to those of 

humans.452  Still, these structures only resemble the human body and, similar to crash-test 

dummies, information gathered from animal research is not entirely applicable to the 

human body.  For example, one author notes that ever since a 1904 U.S. Army study 

comparing the effects on cattle of large caliber bullets as compared to smaller caliber 

bullets, “the U.S. Army has gone confidently into battle, knowing that when cows attack, 

their men will be ready.”453  One researcher who used deer in a footwear study exclaimed 

that the data collected was of minimal value because “deer lack toes and heels and people 

lack hooves.”454  While these observations were made partially in jest, they do illustrate 

that the subject of these research questions is living human bodies, not animal bodies.  

Again, using cadavers in these types of studies would produce more accurate data than 

using animals and, accordingly, would aid in producing more effective products for the 

benefit of the living.  

Recent research is developing more “high-tech” alternatives, as well.  Ballistic 

gelatin is a substance “formulated to match the average density of human tissue.”455  It 

offers various advantages over cadavers, including reproducibility—unlike gelatin, 

cadavers “vary . . . according to the age, gender, and physical condition of their owners . . 

. .”456—and unlike cadavers (or living human tissue), gelatin “affords a stop-action view 

of the temporary stretch cavity . . . . The cavity remains, allowing ballistics types to 

judge, and preserve a record of, a bullet’s performance.”457  While gelatin alone is often 

used in ballistic studies, researchers have also used it in developing The Frangible 
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Surrogate Leg (FSL), or “surrogate ‘dummy’ leg.”  Along with ballistic gelatin 

representing human muscle, mineralized plastic is used to simulate bone.  But, cost 

considerations aside, the bone fracture patterns in the surrogate dummy leg do not 

accurately represent those of human cadavers458 (and, thus, living humans).  Again, these 

advantages also pose one important disadvantage:  like crash-test dummies and animals, 

ballistic gelatin and mineralized plastic only approximate—but do not replicate—human 

tissue.  

 It seems that the only way to accurately represent human tissue is to actually use 

human tissue.  But cadavers are not the only source of human tissue: researchers in the 

U.K. have tested footwear using feet and legs amputated from still-living bodies.  While 

the issue of accurately representing human tissue is somewhat resolved, a different issue 

arises: “these limbs have typically had gangrene or diabetic complications that render 

them poor mimics of healthy limbs.”459   In other words, the very fact that these limbs 

required amputation in the first place means that they are not representative of normal, 

healthy human tissue.  While some cadaver limbs may pose a similar effects-of-disease 

problem, many would not.   

Similar to amputated limbs are prosections (“embalmed cadaver segments”460), or 

parts of a cadaver (rather than the entirety thereof).  Many times, researchers only need a 

single part: for example, “[o]rthopedic surgeons developing new techniques or new 

replacement joints” use limbs only.461  While prosections are easier to store and 

manipulate/move/handle than whole cadavers,462 “it’s often desirable, from the 

standpoint of biomechanical fidelity, to use [a whole cadaver].  A shoulder mounted on a 

stand and hit with an impactor doesn’t behave in the same manner, or incur the same 
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injuries, as a shoulder mounted on a torso.”463  Nonetheless, why is the use of prosections 

more acceptable than the use of whole cadavers?   

If you want people to feel comfortable about dead 
bodies, cut them into pieces.  A cow carcass is upsetting; a 
brisket is dinner.  A human leg has no face, no eyes, no 
hands that once held babies or stroked a lover’s cheek.  It’s 
difficult to associate it with the living person from which it 
came.  The anonymity of body parts facilitates the 
necessary dissociations of cadaveric research:  This is not a 
person.  This is just tissue.464 

 
Of course, “virtually any use of a cadaver is potentially upsetting,”465 but why are 

some uses more upsetting than others?  Perhaps the answer lies in the rights and interests 

in—and of—the dead.  
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III 
THE LAW OF THE DEAD 

 
The status, treatment, and disposition of human remains in the United States is 

governed by the law of the dead:466  a collection of statutes, regulations, and judicial 

decisions (the common law) at both the state and federal levels,467 as well as local 

ordinances.468  Questions regarding the dead arise in every area of law and have done so 

since the birth of our legal system.   

But why is the law of the dead different from the law of the living, and what 

makes it so problematic with respect to research?   In order to understand how the current 

law of the dead is so problematic, one must understand why it is so.  The dead and their 

remains are as taboo to both the national and state legislatures as they are to our death-

denying society; accordingly, the American law of the dead is the piecemeal product of 

statutes, regulations, and judicial decisions which lack any consensus on even the most 

basic questions regarding the dead.469  This section will provide a brief overview of the 

historical development of the American legal system with an emphasis on the issue of 

jurisdiction of the dead, the undercurrent of which is the cornerstone issue in the law of 

the dead:  “the legal rights in what?”  Is a dead body property?  If not, what is it?  

Following this discussion is a brief analysis of various select laws of the dead.   

This section is not meant to provide an exhaustive list of every law or issue 

regarding the dead; rather, its purpose is to illustrate the types of questions and concerns 

that plague the law of the dead.   

Most importantly, the law of the dead has a direct bearing on the use of the dead 

in research—leaving these legal issues unresolved exposes the dead, the living, and the 
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research enterprise to the potential for intentional and unintentional research uses that 

violate law and ethics.   

 

JURISDICTION OF THE DEAD 

The cultures, laws, and practices in seventeenth- and eighteenth-century Europe 

were “most relevant in shaping the American common law of the dead.”470  At that time 

in Europe, two distinct “spheres of authority” reigned:  civil and ecclesiastical.471  

Although scholars have not yet definitively determined the date of this division of the 

Church and civil government,472 William the Conqueror (1028-1087) separated the 

jurisdictions and gave control over churchyards—and burials—to the Church.473  

Accordingly, the remains of the dead fell under the sole power and jurisdiction of the 

Church.474   

Indeed, by virtue of the Church’s providing funeral rites and consecrated burial, 

the decedent’s soul or spiritual essence left the earth, and the physical remains were 

secured by the Church for safekeeping until the literal resurrection.475  The Church’s 

jurisdiction over the dead stemmed from beliefs concerning the importance of the 

deceased’s physical remains in regard to eternal salvation and literal resurrection.476  This 

theological justification was further supported by a practical justification:477  

the churches and churchyards were owned, in fee simple, 
by the Church. Under English law, every person had the 
right to be buried in his parish churchyard.  But the burial 
of a person in the churchyard did not convey any property 
interest in the grave. The fee remained with the Church. 
The Church took “possession” of the body after burial and 
protected it so long as it remained in consecrated ground. 
Seventeenth century Anglican doctrine refers to the Church 
holding human remains “in trust” until resurrection. It was 
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reasonable, therefore, that . . . the Church should have 
ecclesiastical jurisdiction over matters concerning the 
remains after they were buried, again, in the ground that it 
owned.478 

 
Indeed, “[b]ecause ‘the Church took the body to itself,’ the common law courts 

had no legal control over it and the person having charge of the body could not be 

considered the owner of it.”479  In other words, the remains of the dead were nullius in 

bonis (“in the legal ownership of nobody”480 or “goods of no one.”)481  From this 

concept, the “no property rule” emerged482 and persisted throughout seventeenth- through 

nineteenth-century English common law.483     

Although the cultures, laws, and practices in seventeenth- and eighteenth-century 

Europe greatly influenced the American law of the dead,484 they were not dispositive.  

Unlike seventeenth- and eighteenth-century Europe, Colonial America lacked an 

established church,485 and thus did not recognize the English tradition of separating 

jurisdiction over corpses, particularly with respect to granting exclusive jurisdiction to the 

ecclesiastical sector.486  Accordingly, there has been a gap in the foundation of the 

American law of the dead from the time of its inception:  under what jurisdiction are the 

dead?    

This issue has persisted from colonial America into the modern law of the dead.  

Despite the general consensus that the civil government has an interest in the regulation 

of disposition of the dead insofar as it must ensure common decency and public health 

and safety,487 American common law has generally denied the civil government 

jurisdiction over the dead, citing lack of precedent.488  Indeed, “one of the baseline norms 

embraced in American law is that civil government should not take responsibility for the 
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disposition of human remains.”489  While some states have enacted legislation requiring 

local authorities to fund the disposition of the remains of indigent persons,490 the local, 

state, and federal governments generally lack jurisdiction over the dead.  Instead, 

American common law and modern statutory law grant “jurisdiction” to the decedent’s 

next of kin.491  But in what does a decedent’s next of kin have such “jurisdiction,” and 

what does it entail?  

 

THE LEGAL STATUS OF REMAINS 

As set forth above, the American law of the dead is the product of judicial 

decisions which lack any consensus on even the most basic questions regarding the 

dead.492  One such basic question which has remained unanswered is the legal status of 

the human body.  What is it? 

A corpse in some respects is the strangest thing on earth. A 
man who but yesterday breathed, and thought, and walked 
among us has passed away. Something has gone. The body 
is left still and cold, and is all that is visible to mortal eye of 
the man we knew. Around it cling love and memory. 
Beyond it may reach hope. It must be laid away. And the 
law – that rule of action which touches all human things – 
must also touch this thing, of death. It is not surprising that 
the law relating to this mystery of what death leaves behind 
cannot be precisely brought within the letter of all the rules 
regarding corn, lumber, and pig iron.493 

 
Indeed, the questions of property rights in a dead body are some of the most 

intriguing in all of law.494  But the first step to answering these questions must be to 

define the term “property.”495 

“The concept of ‘property’ in the law is extremely broad 
and abstract,” and “[t]he definitions of property are not 
restrictive and exclusive.” The legal definition of property 
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does not refer to a specific material object but to the 
rightful dominion or indefinite right of use, control, and 
disposition, which can be exercised over particular things 
or objects.  Thus, property is often characterized as a 
“‘bundle of rights’ that may be exercised with respect to an 
object,” including the right to possess, use, exclude others 
from, and dispose of the property by sale or gift.496 

 
What is the legal status of human remains?  Historically, as set forth above, 

English common law adhered to a “no property rule,” which emerged from various legal 

writings and cases from the seventeenth- through nineteenth-centuries.497  This rule—that 

dead bodies were not property—is largely attributed to Lord Edward Coke, who declared 

in 1628498 that “the burial of the cadaver, that is caro data vermibus (flesh given to 

worms) is nullius in bonis,”499 the “property of no one.”500  According to Lord Coke, a 

cadaver belonged to the Church after its burial on Church property.501  Such declarations 

by Lord Coke and concurring opinions from Sir William Blackstone, who opined that 

“though the heir has a property in the monuments and escutcheons of his ancestors, yet he 

has none in their bodies and ashes,”502 had such an influence over English law that they 

“prevented the body from being treated by the law as a type of property until the mid-

Nineteenth Century.”503   

Indeed, the no-property status of remains persisted throughout English common 

law and, accordingly, was incorporated into American common law.  Thus, the bodies of 

the dead in America “were not property and, thus, personal ownership of them was not 

legally protected.”504, 505   Instead, “[p]ublic health laws required that a decedent’s family 

properly dispose of his or her body, but did not provide any personal remedy if this 

obligation was interfered with.”506 

In response to this and other problems caused by the “no property” rule, some 
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American courts began to establish a quasi-property right in which a decedent’s next-of-

kin was granted “an exclusive right to possess and control the decedent’s body”507 with 

respect to its disposition, as well as some protection against “unauthorized disturbances 

thereafter.”508  The earliest American case recognizing such a quasi-property right was In 

re Widening of Beekman Street, wherein the court declared, inter alia, that “the right to 

bury a corpse and to preserve its remains, is a legal right, which the courts of law will 

recognize and protect”509 and that barring testamentary instructions to the contrary, it is 

the right of the decedent’s next-of-kin.510  Still, a quasi-property right “falls well short of 

conferring true property rights on the heirs,”511  as it is “neither pecuniary in nature nor 

transferrable”512 and includes:  

the right to custody of the body; to receive it in the 
condition in which it was left, without mutilation; to have 
the body treated with decent respect, without outrage or 
indignity thereto; and to bury or otherwise dispose of the 
body without interference.513 
 

Indeed, rather than a positive, affirmative right, such a quasi-property right in 

another’s remains has been analogized to a “‘sacred trust’ based on the reasons of 

‘natural sentiment, affection, and reverence.’”514 

Courts find a duty by family members to tend to the bodies 
of their next of kin, arising from these sentiments and our 
common humanity. This duty gives rise to a right in the 
corpse that is not a property right but more akin to a sacred 
trust. It is not a traditional property right because the family 
members do not own the body but merely hold the right as 
a sacred trust for the benefit of all family and friends who 
have an interest.515 

 
Accordingly, such a quasi-property right in another’s remains has been criticized 

as being a “legal fiction”516 which “evolved out of thin air”517 in an attempt “to enable 
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relatives to recover for the tort of mental distress”518 or otherwise protect the personal 

feelings of a decedent’s survivors.  

“As property law is state law and differs among the states, American jurisdictions 

are today divided between the ‘no property’ jurisdictions and the ‘quasi-property’ 

jurisdictions, with each side claiming a majority.”519  Thus, the question of the living’s 

rights in—or duty to—the remains of another is answered differently depending on the 

jurisdiction and the particular facts of each case.  Indeed, the American law of the dead 

with respect to the status of human remains is in a perpetual “state of confusion and 

chaos.”520  Further exacerbating the issue is the fluidity of the human body and its uses:  

in some instances we—both as individuals and through our 
legal system—conceptualize our body materials as property 
and sometimes as simply “not property.” . . . At critical 
moments, human body materials can move between these 
realms, as when blood formed in an individual’s body (not 
property) is removed and donated to a clinic (potential 
property), which then sells the blood to a medical center 
(clearly property), which uses it in a transfusion for another 
individual (not property).521 
 

Furthermore, we as human beings have a deep, emotional connection to bodies, 

alive and dead.  Indeed, “[w]e care about our corpses because they are closely linked to 

our living bodies, which are central to our concepts of ourselves and to our autonomy 

while alive.”522  The law of the dead generally acknowledges this sentiment insofar as it 

provides for the living to direct the posthumous treatment of their future remains.  
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THE RIGHT TO DIRECT POSTHUMOUS TREATMENT  
 

The legal system in the United States recognizes that living individuals have a 

legitimate interest in deciding the disposition of their future remains.523  Indeed, various 

specific laws grant to the living “a legal right to make binding decisions about the 

treatment of their bodies after death.”524  For example, the living can direct the 

disposition of their future remains:525  “courts have almost always recognized the right of 

a person to make a testamentary disposition of his dead body,”526 though “[i]n the 

absence of specific statutory authority, a person has, at best, a very qualified assurance 

that the testamentary disposition that he makes of his own body will be fulfilled.”527   

One’s directions for the posthumous disposition of his or her own bodily remains 

are not legally binding under common law because “the law of succession is said only to 

contemplate transfers of property and one's body is not property at common law.”528  

However, statutes in a majority of states now provide a right to decide the disposition of 

one’s own remains.  In some states, a competent adult can provide written directions for 

the disposition of his or her own remains, and such directions are binding.  Many states 

grant a living person the right to appoint another person to serve as a substitute decision-

maker after his or her own death, and, in some states, the appointee is bound by the 

decedent’s directions.   While these statutory rights to decide the disposition of one’s own 

remains are not unequivocal—most are subject to limitations of public safety and the 

method’s being lawful, reasonable, and not financially burdensome—they do establish 

some right in one’s own body which survives one’s own death. 

Further, the living can provide for organ donation for transplant and other uses of 

their future remains in research and education529 pursuant to the Uniform Anatomical Gift 
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Act530 (which has been enacted in some form in every state and D.C.)531 and various 

other state laws and regulations.532  Under the Uniform Anatomical Gift Act, posthumous 

organ donation requires consent.  By default, a person is presumed to have not consented 

to posthumous organ donation.  However, a living, competent adult has the legal right to 

“opt in” to organ donation by giving his or her express consent, either orally or in 

writing.533   The Act essentially establishes “a right not to have your wishes overridden by 

your next of kin;”534 in other words, a person’s consent or refusal is legally binding.  

Under the Act as amended in 2006, “in the absence of an express, contrary indication by 

the donor, a person other than the donor is barred from making, amending, or revoking an 

anatomical gift of a donor's body or part if the donor made an anatomical gift of the 

donor's body or part . . . .”535  Similarly, a living person may expressly refuse organ 

donation, and that refusal cannot be overridden by the decedent’s next of kin.536  Indeed, 

a substitute decision—whether consent or refusal—is valid only if the decedent neither 

legally consented to nor legally refused posthumous organ donation when he or she was 

alive.537  Under some state-adopted versions, substitute consent is not valid “if it is 

known that the deceased would have opposed donation . . . even if the deceased's 

opposition was not expressed in a legally binding manner.”538  Thus, the Uniform 

Anatomical Gift Act in its original, amended, and various adopted forms grants a living, 

competent adult the right to decide what happens to his or her body after death, and that 

decision is given priority over survivors’ wishes even after death. 

There are three primary justifications for recognizing a legal right to make 

binding directions and decisions with respect to one’s own future remains.  First, such 

recognition prevents harm to the dead, insofar as a living person’s right to bodily 
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integrity survives death.539   

Second, such recognition prevents harm to living individuals, insofar as “living 

people care about what happens to their bodies after death” and will benefit while alive 

from “confidence that their wishes will be respected after death.”540   The question of 

whether or not the dead have rights or interests which can be harmed is irrelevant to this 

view; instead, we respect other people’s wishes regarding what happens to their bodies 

after death because by doing so, we comfort ourselves that our own wishes will be 

respected after our deaths.541   But it is not merely the future dead who have an interest in 

the disposition of their own remains.  Additionally, the decedent’s next of kin may have 

an interest in protecting their own personal feelings and emotional wellbeing,542 and 

communities may have an interest in disposition of corpses insofar as it is related to 

public health and safety.543  

Third, such recognition prevents harm to the living public as a whole, insofar as 

“as a society, we wish to see ourselves as people who respect the wishes of the dead.”544  

This self-perception that we, as a society, respect the dead could be based upon one or 

more of the following ideas: either “we believe the dead have moral interests and we 

want to act morally by respecting those interests,”545 or “we think the living will benefit if 

we respect the prior wishes of the dead,”546 or “we perceive that respecting the wishes of 

the dead honors the lives of those who have died.”547  Regardless of the foundation of the 

society-wide self-perception, the recognition that the living have a legal right to give 

directions and make decisions with respect to one’s own future remains protects society 

as a whole.   

Regardless of the justifications thereof, “[l]aws granting a right to posthumous 
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bodily integrity demonstrate that American society considers it appropriate to let 

individuals make many decisions about what will happen to their own dead bodies.”548  

Indeed, as previously stated,“[w]e care about our corpses because they are closely linked 

to our living bodies, which are central to our concepts of ourselves and to our autonomy 

while alive.”549  In other words, a dead body is “a sacred symbol” of the person by whom 

it was once inhabited,550 and that symbol should be protected against mistreatment and 

misuse.       

 

MISTREATMENT AND COMMERCIALIZATION OF REMAINS 

Laws protecting against mistreatment of remains, as well as various regulations 

and policies prohibiting the sale and purchase of remains, aim to protect the dead and the 

living from violations of that sacred symbol.   

But what is mistreatment?  Many states have enacted statutes which set a standard 

for posthumous treatment of remains before final disposition and criminalize the breach 

of such standard.551  For example, according to the Model Penal Code (and the eleven 

states adopted thereby552) “[a]buse of a corpse” is a crime “committed when a person 

‘except as authorized by law . . . treats a corpse in a way that he knows would outrage 

ordinary family sensibilities.’”553  While this standard is vague and appeals to social 

norms to identify mistreatment of human remains,554 six states actually specify prohibited 

treatment, which include (among other things) intentionally removing, concealing, 

mutilating, destroying, cutting, and engaging in sexual deviate conduct with a corpse.555  

Still, these statutes generally apply to corpses, and the question of whether a part 

removed therefrom is or is not included within the statutory definition of corpse is up for 
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debate.556  The majority of current cadaveric research uses, a selection of which was 

described in Chapter III, would be deemed abuse of a corpse under most statutory 

definitions, but do—and should—such standards apply to cadaveric research?  

Further, these statutes generally prohibit disinterring or dismembering corpses, 

but they do not protect against an entirely different kind of treatment which might violate 

the sacred symbol of a corpse: sale and purchase.557 

Indeed, the common law “no property” rule “has not prevented the basest 

commercial treatment of those remains—their sale on the open market.”558    However, 

individual company policies often restrict such commercialization of human remains.  

For example, Etsy—“a marketplace where people around the world connect to buy and 

sell unique goods”—559 has its own policy specifically regarding the sale and purchase of 

human remains.  Their list of prohibited items was updated in 2012 to include  

Human remains or body parts (excluding hair and teeth): 
This includes, but is not limited to, things such as skulls, 
bones, articulated skeletons, bodily fluids, preserved tissues 
or organs, and other similar products.560  
 

 Etsy warns that “[i]n many cases, items on the prohibited list may be subject to 

complex legal regulations or restrictions that vary greatly by location,”561 but 

acknowledges that it “it is possible for certain items to be carefully and legally bought 

and sold.”  Nonetheless, the company explains that “when it comes right down to it, some 

things just aren’t in the spirit of Etsy.”562  eBay—“one of the world's largest online 

marketplaces, where practically anyone can buy and sell practically anything”563—has a 

broader policy regarding the sale of human remains.  According to its Prohibited and 

Restricted Items Policy on Human Remains, ‘‘humans, the human body, or any human 
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body parts are not permitted on eBay.”  However, “skulls and skeletons that are used for 

medical purposes may be listed on eBay,” though “eBay does not permit the sale of 

Native American skulls, bones or other Native American-grave-related items, as the sale 

of such items may violate federal law.”564 

These individual company policies afford varying levels of protection against the 

sale and purchase of human remains on public forums, and each cites legal restrictions on 

commercialization as support.  But these company-specific policies generally afford more 

protection than the law itself.   

What sale and purchase does the law prohibit?  “No federal law prohibits the 

disturbance of the burial sites of non-Native Americans, or the possession and trade of 

funerary objects and human remains.”565   The Native American Graves Protection and 

Repatriation Act (NAGPRA) (1990) is the only federal law protecting against 

commercialization of human remains, and extends its protection to Native American 

remains only.  It was enacted in an attempt to protect Native American burial sites566 by 

“provid[ing] for both civil and criminal penalties for desecrating Native American graves 

and for buying, selling, or trading those remains.”567   

With federal law affording no protection to non-Native American remains, “the 

laws regarding the disposition, possession, and trade of human remains and the 

disturbance of graves is handled by the states.”568  For example, the Louisiana Unmarked 

Human Burial Sites Preservation Act affords “considerably more protection for human 

burials and remains than does NAGPRA,”569  providing for criminal and civil penalties 

for the unauthorized disturbance of Native American remains in addition to desecration 

and commercialization.570  Further, this Act “extend[s] analogous protections to all 
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unmarked human burials.  Regardless of affiliation, in most cases, the sale of human 

remains that had once been buried, under Louisiana law, is prohibited.”571  Montana’s 

Human Skeletal Remains and Burial Site Protection Act572 affords the most protection, 

prohibiting “‘[knowing possession, purchase, sale, transportation, barter or display]’ of 

‘human skeletal remains.’”573  

Such laws, regulations, and policies prohibiting the sale and purchase of remains 

may not facially apply to cadaveric research, but they are important at a much deeper 

level:  they are evidence of the living’s commitment to the protection of the sacred 

symbol of the dead, and demonstrate a public consensus that sale and purchase of human 

remains is ethically, legally, and/or socially reprehensible.  But, as described in Chapter 

III, there is, indeed, a market for cadavers (and non-transplant tissues and organs).   In 

fact, in some circumstances, cadaver donation can become a commercial industry. 

Cadavers are often donated from decedents or their families directly to an 

institution by name, such as a specific medical school.  A select few of these institutions 

receive the majority of donations, leaving numerous other institutions with a shortage of 

cadavers.  Bodies are sometimes transferred via a “body broker” from the institution 

having an excess of donations to the institution having a shortage.  Brokers charge fees to 

both the “transferor” and the “transferee” of the body, but insist that this transaction does 

not constitute a commercial sale or purchase; rather, the fee is for the effort, expertise, 

connections, and other services provided by the broker in facilitating the transfer.  An 

alternative to donating one’s body to a specific institution is to engage a “body donation 

program.”  These companies, such as Science Care, Inc., “link people who want to donate 

their body to science with medical researchers . . . .”574  In other words, rather than 
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facilitating a transfer between two research institutions, these companies facilitate a 

transfer from the donor directly to the research recipient.   

In any event, a market for cadavers (and parts thereof) does exist, and even if the 

bodies are not technically bought and sold, body transfers are a commercial transaction. 

“[T]he commercialization of human remains is dramatically inconsistent with the respect 

that by law and custom we generally provide to deceased human beings.”575   Would the 

transfer of a cadaver for the financial profit of a third party outrage ordinary family 

sensibilities?  Is the commodification of cadavers in research an ethical, legal, or social 

violation like the sale and purchase of human remains on public commercial forums?  

Whether the context of research does or does not affect the application of various ethical, 

legal, and social protections of remains, one thing is clear:  such a “sacred symbol” merits 

more consideration and clarity.   
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IV 
A CALL FOR CHANGE IN THE  

LAW AND ETHICS OF USING THE DEAD IN RESEARCH 
 

Whether or not the dead do—and should—have legal rights has a direct bearing 

on the use of the dead in research.  The existing law of the dead is insufficient to protect 

the bodies and survivors of the dead; further, the legal, regulatory, and ethical uncertainty 

exposes institutional research and individual researchers to risks of inadvertent violations.  

Various aspects of the law of the dead—particularly as it applies to cadaveric research—

are in need of specification and clarification.  For example, as set forth in Chapter III, the 

law is inconsistent, contradictory, and vague as to the legal status of human remains.  

Further, the laws regarding the right to direct posthumous treatment, as well as 

mistreatment and commercialization of the dead, have unique implications and give rise 

to new questions when applied to cadaveric research.  Indeed, other existing legal 

concepts which were established in the context of the living—such as the right to bodily 

integrity and requirements for informed consent—take new life when applied to the dead.  

How does the law of the living apply to research on the dead?   

Rather than answering the countless questions that plague the law of the dead in 

research, this thesis merely aims to illuminate key legal and ethical issues that are 

shrouded in the darkness of our death-denying culture, and to promote consideration and 

discussion of possible answers and solutions.  There are many potential changes to laws, 

regulations, and policies which will be addressed in this section.  However, the 

undercurrent of reform is the question of who holds the ethical and legal rights in a dead 

body (if any)?  
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RIGHTS OF WHOM?:  THE PROBLEM OF THE RIGHTS-HOLDER 
 

One of the most basic questions underlying the law of the dead is “the legal rights 

of whom?”  There are two general ways in which one might have a right in his or her own 

remains:  first, a living person may hold rights and/or interests in his or her own future 

dead body;  second, a dead person may hold rights and/or interest in his or her own 

currently dead body.  In other words, there two primary potential rights-holders: X while 

alive with respect to X’s future remains, and X after death with respect to X’s “present” 

remains.576, 577      

The term “right” defies pinpoint definition.  Even legal scholars are unable to 

agree on an exact comprehensive meaning.578, 579  Legal rights differ from moral rights in 

many ways that are beyond the scope of this thesis, but most importantly for the present 

purposes, a moral right is necessary, but not sufficient, to give rise to a legal right.  In 

other words, assuming that one has a moral right, it does not necessarily follow that such 

moral right is, or should be, protected by law.   In determining which moral rights are, or 

should be, legally protected, two theories are primarily used: either “interest theory” or 

“will theory.”580   

 According to interest theories of rights, one must have an interest in order to have 

a right;581, 582 specifically, “an entity has a right when others have a duty to protect one of 

its interests.”583  In other words, X has a legal right when others have a duty to protect 

X’s interest.584  Like rights, “interests” are difficult to precisely define and have been 

described in many ways.  One description is that an interest is a moral claim in X, “the 

violation of which is a moral wrong;”585 another description is that interests are “‘stakes’ 
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that are derived from and linked to wants,”586 insofar as having a stake in X means 

standing to gain or lose something depending on the condition or outcome of X.587   

Unlike will theory, interest theory does not require the ability to enforce one’s rights 

oneself.588   

Accordingly, “[b]y focusing on the preservation of well-being rather than on the 

exercise of choice, it leaves open the possibility of ascribing legal rights to . . .  dead 

people . . . .”589  Indeed, interest theory “acknowledges that the dead can have interests 

that survive death;”590  there is “wide support in case law and legislative history for this 

idea,”591 as “courts care very deeply about testamentary wishes, particularly those 

regarding mortal remains, and often go to great lengths to ensure that the decedent’s 

wishes are respected.”592   

According to a will theory of legal rights, however, “[l]egal rights exist only 

where one is sentient and capable of making choices,”593 and because the dead are neither 

sentient nor capable of making decisions, the dead cannot hold rights.594  In other words, 

the dead do not have any legal rights because they are “not competent to form or express 

their wishes with the elementary degree of precision and reliability that would be 

necessary for the full-fledged exercise of any legal power of enforcement/waiver.”595  Put 

another way, the dead cannot hold rights because they cannot generate, possess, or 

communicate their interests to the degree required by our legal system.596   

In sum, “depending on one’s view of the nature and scope of rights, it may, or 

may not, be possible for the dead to have them.”597   Nonetheless, whether a right belongs 

to a “living individual only or survives death may seem a rather fine and perhaps 

irrelevant distinction:  the relevant laws apply regardless.”598  So why does the identity of 
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the rights-holder matter?599  It is crucial in identifying a violation, violator, and victim in 

establishing a legal cause of action and remedy.  Further, it is essential when drafting 

laws, regulations, and policies to identify who is being protected, living or dead.600  

Accordingly, the identity of the rights-holder should be of primary concern in considering 

the following potential changes to laws, regulations, and policies.  

 

ESTABLISHING A POSTHUMOUS RIGHT TO BODILY INTEGRITY 

“Given the widespread nature of Americans’ right to make binding decisions 

about the treatment of their corpses it could be argued that a general right to posthumous 

bodily integrity exists . . . .”601  Indeed, the law unequivocally recognizes and protects a 

right to bodily integrity in a living body insofar as it prohibits battery and physical 

assault;602  perhaps this right to bodily integrity extends to a dead body, as well.   

If so, by whom is such a right held?  A general right to posthumous bodily 

integrity could be held by the living while alive, but “[a]t the moment of death, that 

person’s legal right to posthumous bodily integrity would cease because there is no 

longer any entity with moral status to possess that particular right.”603  Alternatively, if 

the right to bodily integrity while alive survives death, as discussed above, a general right 

to posthumous bodily integrity (in one’s dead body) would remain.604  In that case, both 

the living and the dead would hold a general right to posthumous bodily integrity.605     

“[L]iving people are said to have an interest in certain events that occur after their 

deaths because they may be part of a person’s overall life plan.”606  Indeed, the living 

have critical interests—interests that “reflect critical judgments about what makes life 

good”607— in the posthumous treatment of their remains.608  Such critical interests 
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regarding posthumous treatment are not only evidence “that people care what happens 

after they die, but also that they have a moral claim to determining what happens after 

they die.”609  In addition to moral claims, critical interests “can ground legal rights,”610 

such as a legal right to bodily integrity.611  In sum, “[s]ince critical interests implicate our 

autonomy—our interest in making decisions about ourselves—we can have a present 

interest in post-mortem events”612 including how our bodies are treated after death.613  

But does this critical interest of the living in posthumous bodily integrity, survive death? 

If the living’s interest in the treatment of their future remains does survive death, 

there is a moral obligation to fulfill the wishes of the dead regarding the treatment of 

remains “because doing so respects interests that persist.”614  However, if the living’s 

critical interest in the treatment of their future remains does not survive death, then such 

interest would end at death and there would be no moral obligation to fulfill the dead’s 

wishes regarding the treatment of remains.  In other words, “any interest a person had in 

the treatment of her corpse could only be fulfilled or violated during her life: individuals’ 

moral claims in relation to their bodies would expire at death.”615  Nonetheless, there are 

various potential reasons for respecting/fulfilling the dead’s prior wishes regardless of 

whether the dead hold any rights or interests at all.  First, “if a person or the state assures 

[X] that [X’s] body will be treated in a particular way[,] to break that promise is immoral, 

even though it is not a violation of [X’s] interests.”616  In other words, “[i]t is a wrong, 

but not a wrong to [X].”617  Second, “the living have not only an interest in the treatment 

of their corpse, but an interest in believing their corpse will be treated in a certain 

way.”618  In other words,  

if [X’s] post-mortem wishes are not systematically 
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respected, living individuals will have good reason to doubt 
that their own wishes will be respected after their death 
[sic].   Their critical interests in the treatment of their 
corpses can therefore not be satisfied.  Thus, the claim that 
living individuals have an interest in what happens to their 
corpses rests not on interests that survive death, but rather 
on the benefit of them [sic] knowing, while they are alive, 
that their wishes will be respected.619 
 

Indeed, people can—and do—“suffer from the belief that their posthumous 

wishes will not be respected,”620 regardless of whether they ultimately are respected or 

not.621   

 

RECONSIDERING REQUIREMENTS FOR CONSENT TO CADAVERIC RESEARCH 

Another potential change is to reconsider requirements for consent in cadaveric 

research.  The issue of consent in cadaveric research far exceeds the scope of this thesis; 

however, for the present purposes, the issue of required consent is ultimately an issue of 

one’s right to direct or limit posthumous treatment of one’s own remains.   

As previously described, the Uniform Anatomical Gift Act requires consent for 

donation of one’s body (or a part thereof).  The Act grants a living, competent adult the 

right to decide what will happen to his or her body after death, and such a documented 

decision is given priority over survivors’ wishes even after death.  If the decedent did not 

make a premortem decision and documentation, the Act sets forth a “‘priority list’ of 

classes of persons who may consent to the donation.”622  However, “[t]he [Uniform 

Anatomical Gift Act] does not include persons authorized under a durable power of 

attorney as a class of persons who may consent to make a gift on behalf of others.”623  In 

other words, the Act does not expressly include a decedent’s agent, or person granted 
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various powers by the decedent principal in a durable power of attorney, to provide proxy 

consent to make an anatomical gift.624  But in some states, the powers granted to a health 

care agent do expressly include the authority to provide consent required to make an 

anatomical gift. For example, according to the health care powers of attorney statutory 

forms for North Carolina, a principal “grant[s] to [his or her] health care agent full power 

and authority to make and carry out all health care decisions”625 on the principal’s behalf, 

including inter alia “exercising any right [the principal] may have to . . .  direct the 

disposition of [the principal’s] remains,”626 subject to pre-mortem valid and enforceable 

arrangements to the contrary and any other limitations specified by the principal.627  

Further, under the heading of “Organ Donation,” the statutory form provides for a 

principal to specifically allow an agent to “[d]onate [the principal’s] body for anatomical 

study if needed.”628  One proposed change is to amend the Uniform Anatomical Gift Act 

to include such agents in the list of persons who may provide proxy consent for donation, 

or for states to expressly include in health care powers of attorney statutory forms the 

authority to provide consent required to make an anatomical gift.629 

While consent is clearly required for cadaveric donation for research under the 

almost universally-adopted Uniform Anatomical Gift Act, the question of consent 

required for cadaveric research is nonetheless debated.  Of course, in the case of pre-

mortem refusal, wherein a decedent made and communicated (while alive) a decision that 

he or she did not want his or her remains to be used in research, that refusal should be 

honored.630  From a legal perspective, “the Uniform Anatomical Gift Act . . . empowers 

people to give or withhold consent to use their bodies, or specified parts of their bodies, 
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for . . .  research . . . after death.”631  From an ethical perspective, such refusal should be 

honored “out of respect for rights and interest of living beings.”632    

However, there is a question of whether consent to donation is—and should be—

required when there is no documented pre-mortem decision regarding the use of remains 

(neither refusal nor consent).   Of course, from an ethical perspective, there is a general 

consensus that a decedent’s premortem preferences and values should be honored due to 

“a cardinal ethical principle, respect for persons.”633  But what if they are not known?  

What if the decedent did not exercise his or her right to direct posthumous treatment? 

Some bioethicists have argued that under these circumstances, consent from a 

decedent’s next of kin should not be required if it would cause the decedent’s survivors 

serious emotional or psychological harm.  Instead, they advocate a “don’t ask, don’t tell” 

approach.  In addition to preventing harm to the next of kin, they argue that getting 

informed consent from the next of kin is impracticable, given that the short window of 

time in which certain important procedures can be practiced is greatly exceeded by the 

amount of time in which it is considered disrespectful to approach survivors with such an 

emotionally-charged decision.   Further, they argue, such impracticability only hinders 

the research process.  While this claim may seem outrageous, it is not without 

authoritative support.  According to a report by the President’s Commission for the Study 

of Ethical Problems in Medicine and Biomedical and Behavioral Research,634 researchers 

should “make a reasonable effort to obtain specific consent from next of kin when the 

research is ‘beyond the normal scope of teaching and research.’”635  This seems to imply 

approval of some types of cadaveric research—specifically, practicing non- and 

minimally-invasive procedures—without consent.636   
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Although there is consensus on the legal requirements of consent for donation, 

such consensus on the ethical requirements is lacking.  In other words, it is settled that the 

law does require consent for donation, but should it?   

It is important to note that the preceding discussion of consent is with respect to 

donation.  Yet, donated bodies—those which were donated premortem by the decedent or 

postmortem by the survivors thereof—are not the only source of research cadavers.  

Unclaimed bodies are also used in cadaveric research.  

Under the Uniform Anatomical Gift Act, as previously discussed, consent to 

donation is explicitly required and may be provided either by the decedent premortem or, 

if the decedent provided no premortem consent, by the survivors postmortem.637  

However, if the decedent expressly refused donation, his or her survivor’s proxy consent 

cannot trump that refusal.638  In other words, if a person expressly refuses to donate his or 

her body premortem, his or her family cannot do so on his or her behalf postmortem.  

However, if the decedent’s family refuses to claim the body, it becomes “unclaimed 

remains,” and accordingly, may be used in research despite the decedent’s premortem 

refusal. 

Indeed, many states have enacted statutes which permit the transfer of unclaimed 

remains for use in research.  For example, North Carolina has established a Commission 

of Anatomy, which has inter alia the “power and duty to adopt rules for the distribution 

of dead human bodies and parts thereof for the purpose of promoting the study of 

anatomy in the State of North Carolina.”639  The Commission “is authorized . . . to be a 

donee of a body or parts thereof pursuant to [North Carolina’s Revised Uniform 

Anatomical Gift Act] and to distribute such bodies or parts thereof pursuant to the rules 
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adopted by the Commission.”640   Any unclaimed human remains—those which have not 

been claimed within ten days after death—are delivered to the Commission of Anatomy, 

in which all interests in and rights to such remains vest.641  Accordingly, the Commission 

of Anatomy may distribute unclaimed remains to be used in research.    

Of course, unclaimed bodies by definition lack premortem or postmortem consent 

for donation.  And, of course, many bodies are unclaimed due to the poverty of the 

decedent, his or her family, or both.  Thus, the bodies which once belonged to people of a 

vulnerable population are being used in research without their consent or the consent of 

their families.  This raises infinite and important issues of justice which are beyond the 

scope of this thesis.  Still, what is important for the purposes hereof is that questions of 

consent are not limited to body donation, and that the use of unclaimed remains raises 

unique issues of vital importance.  Thus, in re-considering the requirements for consent to 

cadaveric research, the use of unclaimed remains should be afforded special attention.  

Regardless of the legally and ethically required consent for use in cadaveric 

research, the fact is that individuals can—and do—consent to donation for research.  But 

to what are they consenting?   
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ESTABLISHING CADAVERIC-RESEARCH SPECIFIC STANDARDS 

When a living individual expressly consents to the donation of his or her future 

remains for research, to what is he or she consenting?  The range of potential research 

uses is vast: perhaps medical students will learn life-saving techniques, perhaps they will 

be plastinated on permanent display, or perhaps they will be dropped onto explosives or 

become crash-test dummies.  Do people really know what research might entail?  Would 

they want to know?  Indeed, some research uses are harder to stomach than others.  Do 

these uses constitute mistreatment of a corpse?  If so, can one consent to the mistreatment 

of one’s future corpse?  Can one consent to the mistreatment of another person’s corpse? 

As previously discussed, the standards of treatment of the dead are both over-

protective (they may prohibit legitimate research uses) and under-protective (they do not 

protect against commercialization), and vague.  Establishing a uniform minimum 

standard of respectful treatment642 would “ensure that cadavers will be handled and 

treated at all times in a manner that is consistent with their having once been the bodies 

of living persons.”643   

But, by its very nature, research on the dead would almost certainly violate such a 

minimum standard.  Thus, one potential change is to establish and promote an research-

specific standard of treatment specifically for research involving the dead;  a minimum 

standard of general treatment beyond the research context will necessarily conflict with 

certain research uses.  Establishing and promoting a research-specific standard (and 

accompanying protocols and oversight, as discussed below) would allow for certain 

treatment that is necessary for the study design and protocol but would otherwise 

constitute mistreatment, while nonetheless protecting the dead from disrespectful 
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treatment644 and requiring the utmost respect of, and even gratitude toward, the decedent. 

While “[i]t is generally acknowledged that human corpses should be treated with 

respect,” 645 “disrespect” varies by culture, time periods, and individual persons and 

depends on context, intent, and objective.   Indeed, the contexts, intents, and objectives  

of research may differ significantly from other posthumous events.  Accordingly, what is 

mistreatment outside of the research context may not constitute mistreatment within it.  

Thus, research-specific criteria should be established apart from a general minimum 

standard of treatment of the dead.646  

After establishing a research-specific minimum standard of treatment, it must be 

put into action via cadaver-specific protocols and oversight.647  Such protocols and 

oversight648 are necessary to protect the dead, the living, and the research enterprise as a 

whole.  These mechanisms would protect the dead “from being used for research that is 

incompatible with the [decedent’s] premortem preferences and values,”649 as previously 

discussed with respect to consent.  It has been argued that the ethical principle of respect 

for persons “requires, at the very least, considering the person’s preferences with regard 

to the treatment and disposition of her body after death,”650 thereby “acknowledging the 

body’s history as that particular person’s body.”651    

The existence of such protocols would protect the living public, as well.  

Protecting the dead “can contribute to the well-being of people while they are still 

alive.”652  Indeed,  

the expectation that people’s preferences with respect to the 
disposition of their estates and their bodies will be 
respected after their deaths can be a source of considerable 
reassurance and comfort to them before they die.  
Conversely, a concern that these preferences might not be 
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respected can be a source of considerable anxiety, anguish, 
and distress.653 

 
In addition to protecting the dead and the living public, cadaveric-research-

specific protocols and oversight would protect the surviving relatives of the deceased.654  

While protecting a decedent’s family from emotional harm may seem unimportant, it 

should be noted that the law does care about family’s feelings, as evidenced by the 

common standard in statutes prohibiting abuse/desecration of a corpse of “ordinary 

family sensibilities.”655  Generally, research involving living participants “aims to protect 

subjects, and not their families.”656  But in the case of research involving the dead, 

surviving family members thereof warrant protection on account of both their decision-

making authority and their interest in avoiding emotional harm.  

 If a decedent did not give premortem consent to postmortem research, “it is 

generally inappropriate to conduct such research without the consent of the family, and 

their decision-making authority warrants protection.”657  Indeed, the Uniform Anatomical 

Gift Act “recognizes the decision-making authority of next-of-kin insofar as an 

anatomical gift requires their consent if the decedent did not make such a gift 

premortem.”658  Additionally, families generally have responsibility/duty to dispose of 

remains,659 so “[a]llowing families to approve or disapprove of postmortem research 

when the deceased has not done so prior to death also serves to protect their ability to 

responsibly discharge their duty to dispose of a relative’s body.”660   

Further, the family has interest in avoiding emotional harm and “should be 

protected from the emotional shock and trauma that can result if they discover that, 

without their knowledge, a research intervention was performed on a deceased loved 
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one.”661  Additionally, it is arguable that family members “have a legitimate interest in 

knowing what will be done to a deceased loved one, and that this interest also warrants 

protection,”662 though such protection is not absolute (as in the limits on family veto of a 

deceased’s premortem decision).   

In addition to protecting the dead, the general living public, and the survivors of 

decedents, cadaveric-research-specific protocols would protect the research enterprise 

itself from unintentional violations and public distrust.   In addition to providing much-

needed guidance to investigators whose research often explores “uncharted territory,”663  

“uniform and consistent ethical standards”664 are vital to cadaveric-specific research 

because “the range of ‘acceptability’ is both potentially unlimited and uncontrollable.”665 

Indeed, fundamental issues such as whether or not consent from a decedent’s family is 

required or the definition of respectful treatment of a corpse “should not be left to the 

personal discretion of individual investigators.”666   

In sum, a cadaveric-specific minimum standard of treatment and accompanying 

protocols and oversight would protect the dead, the living, and researchers.  
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RE-DEFINING THE LEGAL STATUS OF REMAINS 

Another potential change is to specifically re-define the legal status of human 

remains, whether as property, quasi-property, or not property.  As set forth above, the 

“quasi-property” status of cadavers is more like a duty to perform some disposition than a 

property right in the remains.  If “quasi-property” jurisdictions continue to adhere to this 

notion, the exact legal nature of human remains must be clarified.   

Alternatively, some scholars opine that the body (and the parts and remains 

thereof) should constitute property.  These proponents point to the existing market for 

body parts as support for property status; indeed, eggs, sperm, and blood are bought and 

sold,667 over sixty-seven percent of organ procurement agencies sell organs directly to 

for-profit firms,668 and “[t]he tissue industry has become a billion dollar industry, not to 

mention the biotechnology industry which also derives many products, such as cell lines, 

from human body parts.”669  Property-status proponents also cite “the concrete and well 

understood rules associated with property”670 as support; property law, they argue, “is a 

familiar legal field developed over centuries with ready-made concrete rules associated 

with it that can be pulled off the rack and applied to different situations.”671  At the same 

time, “the malleability and flexibility of the legal concept of property”672  is “flexible 

enough to accommodate new functions.”673  But opponents—those arguing that bodies 

should not constitute property—warn of “devaluation through commodification of 

something that is priceless”674 and “reification and objectification of that which is 

inherently subjective, and hence, the long-term consequences for how we view and relate 

to ourselves . . . .”675  In response to the property-status-proponents’ position that 

“property really describes a set of relationships (the proverbial bundle of sticks) between 
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a subject and a thing,”676  these opponents argue that such a conceptualization of property  

does not comport with everyday lived experiences. In 
everyday life, most people relate to property as a thing or 
something to acquire, to use, and to put on display, such as 
an object that is to be manipulated and coveted. But even 
accepting the bundle of sticks conception poses problems. 
If applied to the body, viewing property as a bundle of 
different relationships among persons or other entities with 
respect to things is a way of disaggregating--fragmenting 
the body and distributing its discrete components. Literally 
and figuratively this conception of property alienates us 
from our bodies and selves as wholes, turning them into 
discrete alienable parts.677 

 
With respect to the legal status of human remains as property, quasi-property, or 

not property, it is important to remember that “[o]ur relationship with our bodies is 

complicated and laden with many different religious and societal beliefs.”678  Indeed, the 

issue is more than mere semantics.   
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CONCLUSION  
 
 This thesis is a call for a change not in cadaveric research, but in the legal, ethical, 

and social climates within which such research occurs.  These legal, ethical, and social 

issues are overwhelmingly complex and merit careful consideration and scrutiny.  Yet, 

death and the dead are not easily understood or discussed.   

Ultimately, how we view and understand ourselves is at 
stake. Many of our core values overlie the questions and 
answers we ask about how we treat our body parts. Most 
fundamentally, our autonomy, dignity, human liberty, and 
self-determination are at issue, but balanced against these 
are our sense of ourselves as part of a larger community 
and our concomitant duties to help others.  . . .  The 
questions are complex and hard to answer. Yet, given our 
nature as conscious beings with ethical sensibilities, we are 
compelled to ask questions and to attempt to develop some 
answers.679 

 
We—as bioethicists, lawmakers, and the public—must overcome the social taboo and 

face the issue of the legal and ethical rights of the dead in research.  Indeed, what 

happens when we die is not a problem for the dead—rather, it is a problem for the living.     

“Anthropologists note that one of the defining characteristics of humanity is that 

we do not casually dispose of what remains after death.”680  We not only treat the remains 

of our loved ones with great respect,681 but we also treat the remains of anonymous 

strangers with great reverence:682 traffic stops for funeral processions,683 funerals for 

celebrities and public figures draw large crowds throughout the country, donations are 

collected for the burial of anonymous corpses684 and sympathetic strangers organize 

fundraisers to help defray funeral expenses, candlelight vigils and protests are formed to 

raise awareness of the dead, and knowledge of the mistreatment of remains sparks 
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“disgust and anger”685 throughout the general public.  Indeed, the dead do matter.  But 

why?  

Some people protect the remains of the dead in an attempt to protect the dead.    

In seventeenth- and eighteenth-century Europe, the right to a decent burial—which has 

been consistently recognized throughout American common law—686 was based upon the 

living’s “Christian duty” to the dead.687   This duty was the based upon the concept that 

one’s chance of resurrection and eternal salvation was directly dependent upon the 

disposition of one’s remains.688  A more modern theory is, as previously discussed, that 

certain interests possessed by the living actually survive death and, accordingly, are 

subject to harm by posthumous treatment of their remains.  Or, instead of trying to 

protect the actual dead, perhaps it is merely the sacred symbol of the once-living 

person689 that we are protecting, insofar as “respecting the wishes of the dead honors the 

lives of those who have died.”690  

 Perhaps it is not the dead that we are trying to protect, but the living.  We often 

revere the dead’s remains in an attempt to protect the emotional and psychological 

wellbeing of the decedents’ loved ones. Perhaps our duties to the dead are based upon 

“universal feelings of mankind:”691   

In one view it is true it may not matter much where we rest 
after we are dead, and yet there has always existed in every 
person a feeling that leads him to wish that after his death 
his body shall repose beside those he loved in life.  Call it 
sentiment, yet it is a sentiment and belief which the living 
should know will be respected after they are gone.692 

 
Perhaps the ultimate purpose is to provide assurance to the living public: “living people 

care about what happens to their bodies after death and we want to give them confidence 
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that their wishes will be respected after death.”693  In other words, we treat all remains in 

a certain way not for the benefit of the dead, but for the purpose of establishing or 

maintaining a social precedent or cultural norm which will provide a psychological 

benefit to the living.  “[T]he living have not only an interest in the treatment of their 

corpse, but an interest in believing their corpse will be treated in a certain way.”694   Thus, 

the living are subject to emotional and psychological harm from the belief  that their 

remains will be treated in a certain way—and, correspondingly, may benefit from the 

reasonable expectation that their remains will be treated in accord with cultural norms—

regardless of how their remains are actually treated after death.  Put another way,  

if [X’s] post-mortem wishes are not systematically 
respected, living individuals will have good reason to doubt 
that their own wishes will be respected after their death 
[sic].  . . . the claim that living individuals have an interest 
in what happens to their corpses rests . . . on the benefit of 
them [sic] knowing, while they are alive, that their wishes 
will be respected.695 

 
Or are we are merely seeking to protect ourselves through reciprocity?  

“Respecting the right of the decedent to a decent burial is part of a social compact to 

secure future respect for our own rights.”696  According to one New York court in 1880, 

“the dead themselves . . . have rights, which are committed to the living to protect, and in 

doing which [the living] obtain security for the undisturbed rest of their own remains.”697   

In any event, the dead do matter.  The potential reasons why they matter are 

crucial in considering reforms to law and policy.  If, for example, we want to protect 

decedents’ surviving loved ones from emotional harm, then we must ensure that the law 

or policy actually meets that end (rather than, for example, denying survivors access to 

recovery for emotional harms).  
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This thesis has explored how the dead are treated (from a research perspective) 

and how the dead may be treated (from a legal perspective), but it is now up to us—

bioethicists, lawyers, and the public—to give the question of how the dead should be 

treated the careful consideration it merits. Until the existing law of the dead is amended 

to accurately reflect the rights that people (living or dead) do have in dead bodies—or 

until new laws and regulations, are created to establish the rights that people (living or 

dead) should have in dead bodies—the dead, the living, and the research enterprise as a 

whole are at grave risk of harm.  
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