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“Y ou are n o longer d octors, you  are hospital patien ts.”

1
 

In  the 1991 movie The Doctor, William Hur t  plays the 

protagonist , Dr . J ack McKee, a  renowned yet  ca llous surgeon  who 

discovers tha t  he has a  malignant  tumor  in  h is th roa t .
2
  He is 

suddenly t ransformed from ―captain  of the ship‖
3
 in to a  pa t ien t  in  a  

wor ld where the idea of pa t ien t -cen tered health  care
4
 is unknown, 
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 1. THE DOCTOR (Silver  Screen  Par tners IV 1991).  The movie was based on  
Edward Rosebaum‘s au tobiography.  EDWARD E. ROSENBAUM, A TASTE OF  MY 

OWN ME DICINE (1988). 
 2. THE DOCTOR, supra note 1.  
 3. S ee generally THE PHYSICIAN AS CAPTAIN OF THE SHIP : A CRITICAL 

REAPPRAISAL (Nancy M.P . King et  a l. eds., 1988).  
 4. On April 15–16, 2010, Wake Forest  University School of Law hosted the 
Patien t-Cen tered  Law and  E th ics Symposium, which  was designed, in  pa r t , to 
encourage leading schola rs in  ―th inking more systemat ica lly and 
compreh ensively about  wha t  pa t ien t -cen teredness might  mean  and the 
differen t  approaches it  might  engender , both  in  hea lth  law and in  bioeth ics.‖  
Lois Shepherd & Mark A. Ha ll, Patien t Centered  Law and  Eth ics, 45 WAKE 
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and it s amorphous principles a re rejected and even  r idicu led.  Dr . 

McKee‘s experience as a  pa t ien t  teaches h im tha t  pract icing 

medicine involves more than  surgical skills.
5
 

Today‘s health  care delivery has evolved from the physician -

cen tered model showcased in  The Doctor in to a  more pa t ien t -

cen tered model.
6
  Although  the defin it ion  and boundar ies  of the 

pa t ien t -cen tered health  care movement  a re st ill being developed and 

refined, pa t ien t -cen tered care is a rguably dist inguishable, both 

h istor ica lly and conceptua lly, from public health .
7
  Nonetheless, just  

as public-health  concerns and individua l medica l choices ha ve come 

together  in  some hea lth  care decision -making contexts for  

cen tur ies,
8
 con temporary quest ions such  as whether  hospita ls 

should mandate annua l in fluenza  vaccina t ions for  their  hea lth  care 

workers involve lega l and eth ica l pr inciples under lying the pa t ien t -

cen tered movement , most  notably tha t  of in formed consen t . 

This Essay discusses some of the lega l a rguments addressing 

health  care employers‘ mandatory in fluenza  vaccina t ion  policies in  

the United Sta tes.  In  par t icula r , we examine the rela t ionship 

between  in fluenza  vaccina t ion  mandates imposed on  hea lth  care 

workers by priva te-sector  employers and in formed consen t  to 

vaccina t ion , in  the absence of federa l or  sta te vaccina t ion 

requirements.  This Essay proposes tha t  the pract ice of requ ir ing 

employees to sign  a  consen t  form as a  condit ion  of continued 

employment  when  they receive the in fluenza vaccina t ion conflicts 

with  the eth ica l and lega l doctr ine of in formed consen t , and 

concludes tha t  when  an  employer ‘s policy effect ively removes an 

employee‘s freedom to choose whether  to become vaccina ted, it  is 

 

FOREST L. REV. 101, ___ n .10 (2010). 
 5. Ult imately, Dr . McKee requires medica l residen ts in  h is t ra in ing 
program to spend seventy-two hours in  the hospita l lea rn ing the pa t ien t  
exper ience first -hand, by wear ing hospita l gowns, ea t ing hospita l food, and 
undergoing som e of the m edica l test s and t rea tment s they may on e day 
prescr ibe.  S ee THE DOCTOR, supra  note 1. 
 6. S ee, e.g., HOWARD BRODY, THE F UTURE  OF BIOETHICS  49–64 (2009) 
(discussing the h istory of ―pa t ien t -centered ca re‖ and it s th ree phases: medica l 
epistemology, m edica l thera py, and a  broad framework for  policy and hea lth  
ca re organiza t ion).  Empir ical studies show tha t  the pa t ien t -cen tered movement  
has therapeut ic and rela t iona l va lue.  S ee Larry R. Church ill & David Schenck, 
Healing S k ills for Medical Practice, 149 ANNALS INTERNAL MED. 720, 720 (2008).  
But see Chaney v. P la infield Hea lthcare Ctr ., 612 F .3d 908, 913–14 (7th  Cir . 
2010) (holding tha t  pa tien t  ca re preferences may be limited by federa l civil 
r igh ts laws). 
 7. S ee Shepherd & Hall, supra  note 4, a t  _____. 
 8. S ee, e.g., J acobson  v. Massachuset t s, 197 U.S. 11, 37–39 (1905) (holding 
tha t  a  compulsory vaccina t ion  law did not  viola te the con st itu t iona l r igh ts of an 
adult  en joying the genera l protect ion  a fforded by a  loca l governmen t ); O‘Brien  
v. Cunard S. S. Co., 28 N.E. 266, 266–67 (Mass. 1891) (holding tha t  a  sh ip 
owner  was n ot  liable to the pla in t iff for  a ssau lt  when  the sh ip owner ‘s surgeons 
vaccina ted a ll emigran ts who so desired and when  th e pla in t iff did not  object  to 
the vaccina t ion  a t  the t ime of administ ra t ion). 
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uneth ica l to requ ire tha t  the hea lth  care worker  sign  a  consen t  form.  

The Essay advoca tes tha t  if—despite con troversy over  such 

policies—employers choose to mandate immuniza t ion , they should 

be required to provide an  a lterna t ive form, so tha t  hea lth  care 

workers who would not  seek vaccina t ion  except  to avoid termina tion 

of employment  may acknowledge tha t  acquiescence to vaccina t ion  is 

in formed bu t  not  volun tary.
9
 

As demonst ra ted by the recen t  H1N1 outbreak, there is 

increasing public a la rm and cont roversy over  the r is ks of and 

response to global in fluenza  pandemics.
10

  In  the United Sta tes 

a lone, there a re between  fifteen  million  and sixty million  seasonal 

in fluenza  cases per  year  tha t  ―resu lt  in  more than  200,000 

hospita liza t ions and 36,000 dea ths .‖
11

  Advoca tes of mandatory 

health  care worker  vaccina t ion  policies asser t  tha t  ―[h ]ea lth -care 

workers . . . who have direct  con tact  with  pat ien ts presen t  the 

pr imary source of in fect ious disease ou tbreaks in  hea lth -care 

facilit ies.‖
12

  In  fact , they contend tha t  ―[d]uring an  average season, 

23% of [hea lth -care workers] a re in fected with  the [in fluenza] virus, 

show mild symptoms, and cont inue to work despite being 

in fect ious.‖
13

  While vaccina t ion  does not  elimina te the chance of 

 

 9. This Essay does not  address many in terest ing and rela ted quest ions 
tha t  a re beyond it s scope, including bu t  not  limited to the rela t ive efficacy of 
manda tory vaccina t ion  policies as compared with  systemat ic educa t ion  about 
in fluenza  and encouragement  of volun ta ry vaccina t ion ; the efficacy and 
appropr ia teness of va r ious sanct ions and workforce a ltera t ions shor t  of 
termina t ion  (e.g., fines and other  pena lt ies, temporary t ransfers, manda tory 
mask-wear ing, etc.); the mer it  and scope of r easonable except ions from 
manda tes; the defin it ion  of pa t ien t  con tact  (direct  pa t ien t -ca re responsibilit ies 
compared with  da ily or  occasiona l proximity to pa t ien t -care a reas); the rela t ive 
mer it s of va r ious just ifica t ions tha t  have been  offered for  in fluenza  vaccina t ion 
manda tes (e.g., public hea lth , business considera t ions like workforce 
main tenance, or  soft  pa terna lism directed a t  individua l decisions); the impact  of 
manda tes on  employee mora le and qua lity of ca re; or  medica l and scien t ific 
cont roversies about  the character iza t ion  of the r ecen t  H1N1 outbreak and the 
reliability of sa fety and efficacy sta t ist ics used by public-hea lth  officia ls to 
suppor t  in fluenza  vaccina t ion . 
 10. There a re a t  least  two flu  seasons per  year  wor ldwide: one in  the 
Nor thern  Hemisphere and one in  the Southern  Hemispheres.  In  addit ion , in  
some t ropica l count r ies, the viruses a re persisten t  th roughout  the year  and 
peak once or  twice dur ing the ra iny season .  S ee In fluenza (S easonal), WORLD 

HEALTH ORG. (Apr . 2009), h t tp://www.who.in t /mediacen t re/factsheets/fs211 /en . 
 11. Alexandra  M. Stewar t  & Sara  Rosenbaum, Vaccinating the Health -Care 
Work force: S tate Law vs. Institu tional R equirem ents , 125 PUB. HEALTH REP . 615, 
615 (2010) (cit ing Anthony E. F iore et . a l., Prevention  and  Control of In fluenza: 
R ecom m endations of the Advisory Com m ittee on  Im m unization  Practices (ACIP), 
2008, MORBIDITY & MORTALITY WKLY. REP ., Aug. 8, 2008, a t  1).  Worldwide, 
there a re th ree to five million  cases of in fluenza  each  year , with  approximately 
250,000 to 500,000 dea ths, most  of which  occur  in  indust r ia lized count r ies.  
In fluenza (S easonal), supra note 10. 
 12. Stewar t  & Rosenbaum, supra  note 11, a t  615. 
 13. Id . (cit ing J ames A. Wilde et . a l., Effectiveness of In fluenza Vaccine in  
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cont ract ing in fluenza , one frequent ly cited sta t ist ic provides tha t  

vaccines ―can  reduce morbidity by 70% to 90%.‖
14

 

Over  the past  fifteen  years, 40% to 50% of hea lth  care workers 

have volun ta r ily elect ed to be vaccina ted aga inst  seasonal 

in fluenza .
15

  In  the past  five years, to increase the number  of hea lth  

care workers being vaccina ted (or , more impor tant ly, to decrease th e 

number  of unvaccina ted health  care workers), some pr iva te sector  

health  care employers began  to mandate
16

 tha t  workers be 

vaccina ted annua lly as a  condit ion  of employment .
17

  While some 

inst itu t ions a llow health  care workers to decline vaccina t ion  based 

on  religious beliefs or  physica l or  ph ilosophical concerns,
18

 many 

―unvaccina ted  workers a re subject  to addit iona l precau t ions, 

 

Health  Care Professionals: A R andom ized  Trial , 281 J AMA 908, 908–13 (1999)). 
 14. Id . a t  615.  This sta t ist ic, however , has not  been  t ested in  a  compara t ive 
effect iveness t r ia l. 
 15. Alexandra  M. Stewar t , Mandatory Vaccination  of Health  Care Workers , 
361 NEW ENG. J . MED. 2015, 2015 (2009) (cit ing Press Release, Richard F . 
Da ines, N.Y. Sta te Hea lth  Comm‘r  (Sept . 24, 2009)), available at 
h t tp://www.hea lth .sta te.ny.us/press  
/releases/2009/2009-09-24_hea lth_care_worker_vaccine_da ines_oped.h tm); 
Stewar t  & Rosenbaum, supra  note 11, a t  615 (sta t ing tha t  volun ta ry 
immuniza t ion  ra tes a re approximately 40%) (cit ing Georgia  P . Dash  et  a l., APIC 
Position  Paper: Im proving Health  Care Worker In fluenza Im m unization  R ates , 
32 AM. J . INFECTION CONTROL 123, 123 (2004)). 
 16. S ee Stewar t  & Rosenbaum, supra note 11, a t  615.  The major ity of 
pr iva te-sector  lawsuit s concern  un ion  employees who a rgue tha t  the new 
requirements a re un lawfu l because th ey were un ila tera lly added by the 
employer  and not  pa r t  of the collect ive ba rga in ing agreem ent .  S ee in fra  note 24 
and accompanying text .  Moreover , th ere may be a  difference between  accept ing 
a  posit ion  tha t  has a  known influenza  vaccina t ion  requirement  and facing 
termina t ion  of employment  when  a  new vaccina t ion  requirement  is inst itu ted.  
It  likely is the difference between  an  offer  and a  th rea t .  S ee in fra  not e 44 and 
accompanying text . 
 17. Employers have the au thor ity to enact  a  vaccina t ion  policy as a  
condit ion  of employm ent , un less a  sta te law permit t ing employees to opt  ou t  of 
the policy applies .  S ee KATHLEEN S. SWE NDIMAN , CONG. RESEARCH SERV., RS 
21414, MANDATORY VACCINATIONS: PRECEDE NT AND CURRENT LAWS 4 (2009); 
Approved: N ew In fection  Control R equirem ent for Offerin g In fluenza 
Vaccination  to S taff and  Licensed  Independent Practition ers , J OINT COMMISSION 

PERSP ., J une 2006, a t  10, 10–11.  This does not  mean , however , tha t  the 
manda te will not  be subject  t o lega l cha llenge.  S ee Wendy E. Parmet , Pandem ic 
Vaccines—The Legal Landscape, 362 NEW ENG. J . MED. 1949, 1952 (2010). 
 18. In  discussing sta te-law vaccina t ion  manda tes, Professor  Parmet  sets 
for th  some of t h e va lid concerns tha t  individuals have about  receiving vaccines.  
As a  resu lt  of public dist rust  of vaccines, she notes tha t  for ty-eigh t  sta tes 
provide for  r eligious exem pt ions and twenty-one a llow for  ph ilosophica l 
exempt ions with  respect  to schoolch ildren  vaccina t ion  requirements and tha t  
the Ca liforn ia  and Massachuset t s laws a llow hea lth  ca re workers t o ch oose 
between  vaccina t ion  or  a  wr it ten  declina t ion .  Pa rmet , supra note 17, a t  1951. 
Reasonable exempt ions, such  as those seen  with  sch ool va ccina t ions  or  with  the 
Californ ia  opt ions to decline without  sanct ion  helps to provide ―a  ligh t  enough  
touch  so tha t  they do not  un dermine the popula t ion‘s willingness to ba re their  
a rms.‖  S ee id . a t  1952. 
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including the use of masks or  respira tors during the in fluenza 

season , opting for  a  leave of absence, accept ing reassignment  to non -

pa tien t -care a reas, and the poten tia l r isk of job termina t ion .‖
19

 

The lega l landscape of vaccina t ion  laws is complex.  Although 

vaccina t ion  is pr imarily governed by sta te law,
20

 there exists a  web 

of rela ted federa l,
21

 military,
22

 and emergency
23

 legisla t ion  that  can 

 

 19. Stewar t  and Rosenbaum, supra  note 11, a t  616. 
 20. J acobson  v. Massachusetts, 197 U.S. 11 (1905), is the lan dmark case 
gran t ing sta tes au thor ity to inst itu te manda tory vaccina t ion  programs.  
Addit iona lly, see genera lly  SWENDIMAN, supra note 17, for  an  excellen t  overview 
of sta te law regarding ma nda tory vaccina t ion  and school vaccine requirements. 
 21. The federa l government  ha s ju r isdict ion  over  public hea lth  mat ters 
under  the Commerce and Spending Clauses.  U.S. CONST. ar t . I, § 8, cls. 1 & 3; 
see, e.g., 42 U.S.C. § 233(p) (2006) (govern ing procedures and liability rela ted to 
the administ ra t ion  of smallpox countermeasures by hea lth  professiona ls); 42 
U.S.C. § 247b (2006) (gran t ing the Secreta ry of Hea lth  and Human Services the 
power  to fund public en t it ies to assist  them in  establish ing and main ta in ing 
prevent ive hea lth  service programs, and crea t ing procedu res for  the provision  of 
such  funding); 42 U.S.C. § 247d-6d, -6e (2006) (establishing liability protect ions 
for  in jur ies caused by secur ity countermeasures tha t  a re taken  in  r esponse to 
pandemic and epidemic pr oducts); Na t iona l Childhood Vaccine In jury Act  of 
1986, 42 U.S.C. § 300aa -1 to -34 (2006); cf. Parmet , supra  note 17, a t  1950 
(not ing tha t  in  2009, Ka th leen  Sebelius, the Secr eta ry of Hea lth  and Human 
Services, issued an  emergency decla ra t ion  for  H1N1 influenza  and tha t  the 
decla ra t ion  has since been  upda ted and reissued severa l t imes under  the Public 
Readiness and Emergency Preparedness Act ).  
 22. The Const itu t ion  provides Congress with  war  powers to ra ise and 
suppor t  the milita ry.  S ee U.S. CONST. ar t . 1, § 8, cls. 12–14.  In  2008, the 
Depar tment  of Defense (―DoD‖) implemented a  policy direct ive r equir ing tha t  
―a ll civilian  [hea lth  ca re personnel] who provide dir ect  pa t ien t  ca re in  DoD 
[milita ry t rea tment  facilit ies] be imm unized aga inst  seasona l in fluenza 
in fect ion  each  year  as a  condit ion  of employment , un less there is a  documented 
medica l or  r eligious reason  n ot  t o be immunized.‖  Memorandum from S. Ward 
Casscells, Assistan t  Sec‘y of Def. (Hea lth  Affa irs) to Gen . Counsel of the Dep‘t  of 
Def. 2 (Apr . 4, 2008), available at 
ht tp://www.mhs.osd.mil/Conten t /docs/pdfs/policies/2008/08 
-005.pdf. 
 23. S ee 42 U.S.C. § 247d-6d(b) (2006) (au thor izing the Secreta ry of Hea lth  
and Human Services to make determina t ions regarding public hea lth  
emergencies rela ted to commun icable diseases and to establish 
counterm easures rela ted to such  diseases); THE CTR. FOR LAW & THE P UB.‘S 

HEALTH AT GE ORGETOWN & J OHNS HOP KINS UNIVS., THE MODEL STATE  

EMERGE NCY H EALTH P OWERS ACT (Dra ft  for  Discussion  Dec. 21, 2001), available 
at h t tp://www.publichea lth law.net /MSEHPA/MSEHPA.pdf.  In  August  2009, 
the Sta te of New York issued an  emergency r egula t ion  requir ing tha t  a ll health  
ca re workers with  direct  pa t ien t  con tact  be immunized aga inst  H1N1 and 
seasona l in fluenza .  Pa rmet , supra note 17, a t  1951.  The regula t ion  r esu lted in  
a  spa te of lawsuit s being filed.  Id . (ou t lin ing cases filed cha llenging manda tes 
for  hea lth  ca re workers to r eceive th ese vaccines).  In  October  2009, New York‘s 
hea lth  depar tment  suspended th e r egula t ion  due to a  repor t ed dimin ished 
H1N1 vaccine supply.  Id .  In  February 2010, a  New York t r ia l cour t  dismissed 
the hea lth  ca re workers‘ cla ims.  Stewar t  & Rosenbaum, supra  not e 11, a t  616.  
In  examining the effect iveness of such  emergency manda tes, however , Professor  
Parmet  notes, ―Indeed, du r in g the peak of the ou tbreak, vaccine was either  non -
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a ffect  sta te law.  With in the pr iva te sector , lit iga t ion  has pr imar ily 

focused on whether  employers viola ted labor  laws by un ila tera lly 

implement ing mandatory vaccina t ion  policies tha t  apply to un ion -

represen ted health  care workers without  engaging in  the collect ive 

bargaining process.
24

  In  these lawsuits, hea lth  care employers, in  

defending their  r igh t  to requ ire vaccina t ions, have advanced the 

following a rguments as just ifica t ion : (1) in fluenza  vaccines a re the 

most  effect ive means of disease preven t ion , according to the Centers 

for  Disease Control and Prevention  (―CDC‖) and the J oin t  

Commission  on  Accredita t ion  of Health  Care Organiza t ions  

(―J CAHCO‖);
25

 (2) in fluenza  vaccines are n o more invasive than 

other  required vaccina t ions (e.g., measles, mumps, rubella ), 

tubercu losis tests, mask and respira tor  requirements, and sa fety 

procedures a lready in  place;
26

 (3) the in terests of public sa fety and 

the protect ion  of those most  vu lnerable—such  as ch ildren , pregnant  

women, the elderly, and individuals with  compromised immune 

systems—outweigh the in terests of health  care workers in  refusing 

mandatory vaccina t ion , par t icula r ly given the h igh  ra te of in fect ion 

among unvaccina ted hea lth  care workers;
27

 and (4) hospita ls and 

other  health  care employers have a  significan t  in terest  in  avoiding 

liability for  negligence in  in fect ion con t rol under  the doct r ines of 

respondea t  super ior , corpora te negligence, and other  theor ies of 

liability.
28

 

 

existen t  or  in  shor t  supply, and many people who wanted to be vaccina ted could 
not  be.  Under  such  circu mstances, which  a re likely to exist  dur ing any 
pandemic, m andates are bound  to be ineffective.‖  Pa rmet , supra  note 17, a t  
1951 (emphasis added). 
 24. S ee e.g., Va . Mason  Hosp. v. Wash. Sta te Nurses Ass‘n , 511 F .3d 908 
(9th  Cir . 2007); Serv. Emps. In t ‘l Union , Loca l 121RN v. Los Robles Reg‘l Med. 
Ctr ., No. C09-05065 J F , 2009 WL 3872138 (N .D. Ca l. Nov. 17, 2009); United 
Nurses of Children‘s Hosp. v. Rady Children‘s Hosp., No. 3:09-cv-02633-MMA-
CAB (S.D. Ca l. filed Nov. 20, 2009); Serv. Emps. In t ‘l Union , Loca l 1107 v. 
Healthcare Corp. of Am., No. 2:09-cv-02094-RCJ  
-PAL (D. Nev. filed Oct . 29, 2009); Pla in t iff's Compla in t  for  In junct ive Relief 
Pending Arbit ra t ion , Wash . Sta te Nurses Ass‘n  v. Mult ica re Hea lth  Sys., No. 
3:09-cv-05614-RJ B (W.D. Wash . Oct . 1, 2009) [hereina fter  P la in t iff's 
Compla in t ]; see also Susan  R. Hobbs, With  Flu  S eason  Under Way, Mandatory 
Vaccination  Policies Meet with  R esistance, [2009] Human Res. Rep. (BNA) No. 
27, a t  1097 (Oct . 19, 2009). 
 25. S ee, e.g., Defendants‘ Opposit ion  to P lain t iff‘s Mot ion  for  In junct ion  
Pending Arbit ra t ion  a t  3–4, Los R obles R eg'l Med. Ctr., 2009 WL 3872138 (No. 
C09-05065-J F), 2009 WL 5018507 [hereina fter  Defendants‘ Opposit ion]. 
 26. Id . a t  5–6, 15. 
 27. S ee Va. Mason  Hosp., 511 F .3d  a t  911; Defendants‘ Opposit ion , supra 
note 25, a t  3–4, 19–20; Stewar t  & Rosenbaum, supra note 11, a t  615. 
 28. S ee Hobbs, supra  note 24, a t  1097 (discussing a  2009 in terview by the 
Bureau  of Na t iona l Affa irs with  David LaGrande, dir ector  of occupa t iona l 
sa fety and hea lth  a t  Communica t ions Workers of America , in  which  LaGrande 
―expressed h is belief tha t  the New York manda tory vaccina t ion  policy is dr iven  
more by concerns about  hospita ls‘ poten t ia l liability than  by public sa fety‖).  
However , even  if hea lth  ca re workers a re forced to become vaccina ted aga inst  
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On the other  hand, opponents of pr iva te sector  mandatory 

in fluenza  vaccina t ion  policies typically a rgue that : (1) the CDC and 

J CAHCO repor ts recommend volun ta ry vaccina t ion programs ra ther  

than  mandatory ones for  ethical reasons;
29

 (2) manda tory 

vaccina t ions subject  employees to hazardous work condit ions and 

may be det r imenta l to employees ‘ physica l hea lth ;
30

 (3) many 

hospita ls dist inguish  those wh o cannot  be—or  choose not  to be—

vaccina ted by providing them with  differen t -colored badges or  

labels, or  differen t  employment  assignments, a ll of which  might  

st igmatize the employees or  viola te HIPAA confiden t ia lity and 

employees‘ r igh t  to pr ivacy;
31

 (4) mandatory vaccina t ions a rguably 

 

the seasona l in fluenza  or  H1N1 virus, some cr it ics a rgue tha t  th is manda te is 
insufficien t  un less other  measures—such  as sick or  oth er  leave benefit s and 
workers‘ compensa t ion  benefit s for  hea lth  ca re workers who becom e ill or  suffer  
side effects from the vaccine—are guaran teed.  Id . 

  29.  Note tha t  th e pr iva t e sector  cases tha t  rely on  the CDC and J CAHCO 

repor ts have not , to da t e, quest ioned wheth er  vaccines a re the most  effect ive 

t ransmission  deter ren t .  However , the adequacy of the evident ia ry basis for  the 

CDC‘s and J CAHCO‘s cur ren t  in fect ion -cont rol policies may be quest ioned, a s 

their  considera t ion  of the effect iven ess of a lterna t ives to vaccina t ion  may not  

have been  based on  adequa tely sized compara t ive-effect iveness t r ia ls.  S ee, e.g., 

Pla in t iffs‘ F irst  Amended Compla in t  for  In junct ive Relief Pending Arbit ra t ion  

a t  pa ras. 2.25–.27, Los R obles R eg’l Med. Ctr., 2009 WL 3872138 (No. 09-05065-

J F), 2009 WL 5018680 a t  7–8 [hereina fter  P la int iffs‘ F irst  Amended 

Compla in t ]; P la in t iff‘s Compla in t , supra  note 24, a t  pa ras. 2.16–.17. 

 30. P la int iffs‘ F irst  Amended Com pla in t , supra note 29, a t  pa ra . 2.17; 
Pla in t iffs‘ Reply Br ief in  Suppor t  of Mot ion  for  In junct ive Relief Pending 
Arbit ra t ion  a t  9–10, Los R obles R eg’l Med. Ctr., 2009 WL 3872138 (No. C09-
05065-J F), 2009 WL 5018516 [hereina fter  P la in t iffs‘ Reply Br ief]; P la in t iff‘s 
Compla in t , supra  note 24, a t  8.  Common side effects of the seasona l flu  vaccine 
include soreness, cough , runny nose, flu -like symptoms, and ra re possible 
a llergic react ions.  IMMUNIZATION ACTION COAL., SEASONAL INFLUENZA: 
QUESTIONS AND ANSWERS 4–5 (2009), available at ht tp://www.immunize.org 
/ca tg.d/p4208.pdf.  There have a lso been  some repor ts of a  link between  the 
in fluenza  vaccina t ion  and Guilla in -Barré syndrome.  Id .  In  addit ion , despite 
many publicized empir ica l studies to the cont ra ry, many individuals a re st ill 
concerned tha t  due to the inclusion  in  some vaccines of mercury-based 
th imerosa l, vaccines can  cause mercury-rela ted complica t ions.  S ee Pa rmet , 
supra note 18, a t  1950–51.  In terest ingly, a s fa r  a s the H1N1 va ccine is 
concerned, sa fety studies were not  complet ed pr ior  to in t roduct ion  of th e vaccine 
and in  many cases were being done concur ren t ly with  t he implementa t ion  of 
manda tory immuniza tion  policies.  S ee Declan  McCullagh , Health  Care Workers 
Protest Mandatory H1N 1 Vaccination , CBS  NEWS (Sept . 29, 2009), 
h t tp://www.cbsnews.com/8301 
-504383_162-5349581-504383.h tml?tag=mncol;lst ;1.  Following the two peaks in  
H1N1 flu  in  2009, there were sixty repor t ed dea ths a t t r ibu ted to the H1N1 
vaccina t ion  and 11,180 adverse events following monova len t  H1N1 vaccina t ion .  
S ee CDC, DEP‘T OF HEALTH & HUMAN SERVS., SUMMARY OF 2009 MONOVALENT 

H1N1  INFLUENZA VACCINE DATA—VACCINE ADVERSE EVENT REPORTING SYSTEM 1  

(2010), available at  

ht tp://vaers.hhs.gov/resources/2010H1N1Summary_J une03.pdf. 
 31. P la in t iffs‘ F irst  Amended Compla in t , supra note 30, a t  pa ras. 2.28–.29; 
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viola te employees‘ r igh ts to the free exercise of religion  under  the 

F irst  Amendment ;
32

 (5) manda tory vaccina t ion  policies rest r ict  

employees‘ personal freedom and au tonomy by not  a llowing 

employees to refuse vaccina t ion  for  religious, cu ltu ral, or  

philosophical reasons;
33

 and (6) hospita ls and other  employers 

should instead implement  evidence-based effect ive in fect ion -cont rol 

policies tha t  address the spread of the virus in  t rea tment  and 

wait ing a reas, provide for  persona l protect ive equ ipment  to hea lth  

care workers, and abolish  harsh  absen tee and sick -leave policies 

tha t  ―encourage employees to work when  sick.‖
34

 

While scien t ist s, scholars , and cour ts con t inue to deba te and 

weigh  the merit s of these a rguments,
35

 th is Essay addresses another  

problem crea ted by mandatory vaccina t ions, which  has received less 

a t ten t ion  to da te: the tension  between  mandatory vaccina t ion  and 

the doct r ine of in formed consen t .  In formed consen t  is a  bedrock 

pr inciple of pa t ien t  ca re, par t icula r ly within  the pa t ien t -cen tered 

health  care movement .
36

  The ra t iona le under lying in formed consent  

was a r t icu la ted by J ust ice Benjamin  Cardozo in  1914: ―Every 

human being of adult  years and sound mind has a  r igh t  to 

determine what  sha ll be done with  h is own body . . . .‖
37

  Moreover , 

the doct r ine of in formed consen t  provides tha t  ―it  is wrong to force 

another  to act  aga inst  his or  her  will.‖
38

  In formed consen t  serves, 

in ter  a lia , to increase pa t ien t  t rust , protect  pa t ien t  au tonomy, and 

foster  r a t ional decision  making.
39

  In  fact , the doct r ine has been 
 

Pla in t iffs‘ Reply Br ief, supra note 30, a t  11; P la in tiff‘s Compla in t , supra  note 
24, a t  pa ra . 2.18. 
 32. Pla in t iffs‘ Reply Br ief, supra note 30, a t  10–11; Hobbs, supra  not e 24, a t  
1097.  But see Stewar t  & Rosenbaum, supra  note 11, a t  617 (―[C]our ts have 
ru led tha t  religious exempt ions to vaccina t ion  requirements . . . a re not  
const itu t iona lly required.‖). 
 33. Hobbs, supra  note 24, a t  1097. 
 34. Id . 
 35. S ee generally Parmet , supra  note 17; Stewar t , supra  note 15; Stewar t  & 
Rosenbaum, supra  note 11.  These a r t icles set  for th  addit iona l lega l a rguments 
asser ted in  lawsuit s in  which  sta te law imposed vaccina t ion  manda tes on 
hea lth  ca re workers. 
 36. There is a  sign ifican t  amount  of schola r ly litera ture on  the issue of 
in formed consent , much  too voluminous to set  for th  here.  However , a  sampling 
of litera ture from conference par t icipan ts includes CARL E. SCHNEIDER, THE 

PRACTICE OF AUTONOMY (1998); J oan  H. Krause, R econ ceptualizing In form ed 
Consent in  an  Era of Health  Care Cost Con tainm ent , 85 IOWA L. REV. 261 
(1999); and William M. Sage, R egulating Through  In form ation: Disclosu re Laws 
and  Am erican  Health  Care, 99 COLUM. L. REV. 1701 (1999). 
 37. Schloendorff v. Soc‘y of N.Y. Hosp., 105 N.E. 92, 93 (N.Y. 1914 ), 
supersed ed  by statu te on  other grounds , N.Y. PUB. H EALTH LAW § 2805-d 
(McKinney 2007). 
 38. BARRY R. FURROW ET AL., LIABILITY AND QUALITY ISSUES IN HEALTH CARE  

187  (6th  ed. 2008). 
 39. Id . a t  188 (cit ing Alexander  Morgan  Capron , In form ed Consent in  
Catastrophic Disease R esearch  and  Treatm ent , 123 U. PA. L. REV.  340, 365–76 
(1974)). 
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ca lled ―[t ]he most  prominent  legal tool used by those seeking to 

reform the physician-pa t ien t  r ela t ionship.‖
40

 

In  order  to be valid, however , consen t  must  be not  only 

in formed, bu t  a lso volun ta r ily given .
41

  Volun ta r iness is a  complex 

and challenging concept , as there a re many in fluences on 

individuals‘ hea lth  care decisions, on ly some of which  can be 

descr ibed as ―undue.‖  Coercion , however , is somewhat  easier  to 

define: ―Coercion  occurs if one par ty in ten tiona lly and successfu lly 

in fluences another  by presen t ing a  cr edible th reat  of unwanted and 

avoidable harm so severe tha t  the person  is unable to r esist  act ing 

to avoid it .‖
42

  When  pa t ien ts face hea lth  problems and undergo 

medical t rea tment , so-ca lled ―situa t iona l coercion ‖ is often a  

problem, as many pat ien ts feel powerless and vu lnerable.
43

  

Situa t iona l coercion  is not  t rue coercion , however ; t rue coercion 

requires tha t  one par ty have the capacity to th reaten  another .
44

 

It  is impor tan t  to recognize tha t  to describe a  decision  as 

coerced is on ly to sta te tha t  it  is not  volun ta ry: it  is not  the decision 

maker ‘s own au tonomous choice.  Depending on  the circumstances, 

coercion  may be beneficia l and praisewor thy, uneth ica l, or  mora lly 

neu t ra l.  Cer ta in ly, public-health  legisla t ion—indeed, much  law 

rela t ing to the police powers of the sta tes—is, by defin it ion  and 

in ten t ion , coercive,
45

 bu t  is a lso genera lly r egarded as morally 

praisewor thy.
46

  Nonetheless, when an employee is faced with  

choosing between  vaccina t ion  and loss of employment , consen t  to 

vaccina t ion is coerced and cannot  be considered volun tary.  In  

 

 40. MARK A. HALL, MARY ANNE BOBINSKI & DAVID ORENTLICHER, BIOETHICS 

AND P UBLIC H EALTH LAW 149  (2005). 
 41. S ee THE NAZI DOCTORS AND THE NUREMBERG CODE  2 (George J . Annas & 
Michael A. Grodin  eds., 1992) (cit ing THE NURE MBERG CODE para . 1  (1947) (―The 
volun ta ry consent  of the human subject  is absolu tely essen t ia l.‖)). 
 42. RUTH R. FADEN & TOM L. BEAUCHAMP  WITH NANCY M.P. KING, A H ISTORY 

AND THEORY OF INF ORMED CONSENT 339 (1986).  In  other  words, ―th e coerced 
person‘s ‗ch oice‘ is not  h is or  her  own but  effect ively tha t  of the other .‖  Id . 
 43. S ee generally J ennifer  S. Hawkins & Ezekiel J . Emanuel, Clarifying 
Confusions About Coercion , HASTINGS CE NTER REP ., Sept .–Oct . 2005, a t  16. 
 44. S ee FADEN ET AL., supra  not e 42, a t  338–41, 344–46.  Although  imposing 
a  new manda te on  a lready employed workers as a  condit ion  of cont inued 
employment  is clea r ly a  threa t , thus meet ing the defin it ion  of coercion , the 
effect  of an  exist ing mandate on  the d ecision  wheth er  to accept  an  offer  of 
employment  is a rguably differen t .  There is no set t led agreem ent  on  the sta tus 
of so-ca lled coercive offers  in  hea lth  ca re or  elsewhere.  S ee id . a t  163–64, 340–
41. 
 45. S ee Stewar t  & Rosenbaum, supra  not e 11, a t  615; see also J acobson  v. 
Massachuset t s, 197 U.S. 11, 26 (1905) (―[T]he liber ty secured by th e 
Const itu t ion  of the United Sta tes to every person  with in  it s ju r isdict ion  does 
not  impor t  an  absolu te r igh t  in  each  person  to be, a t  a ll t imes and in  a ll 
circumstances, wholly freed from rest ra in t .  There a re manifold rest ra in ts to 
which  every person  is necessa r ily su bject  for  the common good.  On any other  
basis organized society could not  exist  with  sa fety to it s members.‖). 
 46. FADEN ET AL, supra  not e 42, a t  339. 
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addit ion , the consen t  form typica lly signed by the hea lth  care 

worker /pa t ien t  as par t  of the vaccina t ion  process is a rguably 

defect ive.
47

 

A consen t  form ―is essen t ia lly a  writ ten  documenta t ion of the 

pa t ien t ‘s assumption  of the disclosed r isks, assumed in  order  to 

achieve a  procedure‘s poten t ia l benefit s .‖
48

  When  hospita ls made the 

in fluenza  vaccine fir st  ava ilable and then  mandatory for  employees, 

they genera lly requ ired workers to sign  the same consen t  form used 

by those volun tar ily seeking in fluenza vaccinat ion  (e.g., from an 

employee hea lth  clin ic), even though the workers were being 

required to receive the in fluenza  vaccine as a  condit ion  of 

employment .  If hea lth  care employers choose to m andate 

vaccina t ions, however , they should not  requ ire the a ffected 

employees to sign  a  consent  form. 

Although  employer  liability for  an  adverse react ion  may be 

limited under  federa l vaccina t ion  compensa t ion programs
49

 and/or  

sta te workers‘ compensat ion laws, most  health  care employers who 

mandate vaccina t ions will want  wr it ten  documenta t ion  tha t  the 

employees understand the relevan t  in format ion—including the r isks 

of the vaccine—along with  a  release of liability; thus, there a re 

indeed simila r it ies with  the con ten t  of a  consent  form.  Obtaining 

th is documenta t ion  is good business pract ice and it  should not  

presen t  a  difficu lt  task.  Hea lth  care employers can  easily fashion  an 

a lterna te form to sa t isfy their  individua l inst itu t ional concerns, such 

as sick leave or  adverse even ts , as long as the form simply provides 

 

 47. S ee Sh epherd & Hall, supra  note 4, a t  ____.  In  the essay, Professors 
Shepherd and Hall sta te tha t  ―informed consent  . . . is the most  easily iden t ified 
aspect  of hea lth  law tha t  is a imed a t  promot ing pa t ien t  in terests.‖  Id . 
 48. HALL ET AL., supra  not e 40, a t  172; accord  Dana  Ziker , R eviving 
In form ed Consent: Usin g R isk  Perception  in  Clin ical T r ials, 2003 DUKE L. & 

TECH . REV. 0015, ¶ ¶  6–8, 
h t tp://www.law.duke.edu .go.libproxy.wfubmc.edu/journa ls/dlt r /a r t icles/2003dlt r
0015 
.h tml (observing tha t  th ere is a  n eed to close the com munica t ion  gap in  the 
in formed-consent  process). 
 49. Liability exposure may depend on  the type of vaccine manda ted, a s well 
a s the t iming.  S ee Na t iona l Vaccina t ion  In jury Compensa t ion  Program, 42 
U.S.C. § 300aa -10 to -27 (2006); 42 U.S.C. § 247d-6d(d)(1) (crea t ing a  limited 
except ion  to the ru le proving immunity from su it  under  the act  for  cla ims 
aga inst  those who engage in  willfu l misconduct ); CDC, FREQUENTLY ASKED 

QUESTIONS ABOUT F EDERAL PUBLIC HEALTH EMERGENCY LAW 7 (Emily 
McCormick ed., 2009), available at 
ht tp://www2.cdc.gov/phlp/docs/FAQs%20Fed%20PHE%20laws%20101409.pdf.  
S ee generally Cra ig A. Conway, Federal PR EP Act Provides Legal Im m unity to 
H1N 1 Vaccine Makers and  Others , U. HOUS. HEALTH L. PERSP . (Nov. 10, 2009), 
h t tp://www.law.uh .edu/hea lth law/perspect ives/2009/(CC)%20PREP.pdf  
(providing an  excellen t  overview of th e complexity of liability limita t ion  under  
the Public Readiness and Emergen cy Preparedness Act  and expla in ing that  
Congress has not , a t  th is t ime, appropr ia ted fun ding for  H1N1 va ccine-rela ted 
adverse events). 
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tha t  the employee has read and understands the in formation  and 

r isks relevan t  to the vaccine and the employer ‘s vaccina t ion  policy.  

The form, however , should not  be labeled  as a  consen t  form when 

the employee is complying with  hospita l policy. 

Given  the widely publicized asser t ions about  the an t icipa ted 

morbidity and mor ta lity associa ted with  an  in fluenza  pandemic and 

the r isk of in fect ion  among hea lth  care workers,
50

 many health  care 

employers may understandably wish  to explore whether  mandatory 

in fluenza  vaccina t ion policies a re the most  effect ive long-term 

st ra tegy to reduce r isks to workers and pa t ien ts.  In  doing so, 

however , employers must  remember  tha t  while there is nothing 

inheren t ly improper  about  mandates, they do, by definit ion  and 

design , limit  or  remove choice and compromise volun ta r iness.  At  

the very least , reasonable exempt ions should be provided.
51

  Indeed, 

employers may find tha t  appropr ia te educa t ion , responsiveness, 

comprehensive in fect ion-cont rol plans with  appropria te sick-leave 

policies, incen tives, and less-than-coercive sanct ions may do more to 

change employees‘ minds and improve employee morale (and, in  

tu rn , overa ll vaccin a t ion  ra tes).
52

  After  a ll, mandates have been  and 

will con tinue to be the subject  of lega l challenges.
53

  As one scholar  

has wisely noted, ―These lawsuits can  genera te hea t ed publicity tha t  

ra ises fu r ther  doubts in  people‘s minds about  vaccine sa fety.  

 

 50. S ee supra  not es 10–15 and accompanying text . 
 51. S ee supra  not es 18–19 and accompanying text ; see also Ziker , supra  
note 48, ¶  19 (―Most  people a re less a fra id of a  r isk they choose to take than  of a  
r isk imposed on  them.‖) (quot ing DAVID ROPEIK & DAVID GRAY, RISK 16 (2002)).  
 52. There is no empir ica l evidence tha t  manda tory vaccina t ion  policies 
prot ect  pa t ien ts or  the public any bet ter  than  less coercive measures, and there 
is widespread acceptance of the efficacy of less-than-coercive measures to 
cont rol the spread of in fect ion .  For  instance, extended home stays, combined 
with  adequa te socia l and medica l suppor t  t o enable adherence, were widely 
recommended for  persons exhibit ing in fluenza  symptoms dur ing the heigh t  of 
the H1N1 concern .  S ee, e.g., What To Do If Y ou  Get S ick : 2009 H1N 1 and 
S easonal Flu , CDC, (J an . 10, 2010, 6:00 PM), 
h t tp://www.cdc.gov/h1n1flu /sick.h tm.  These recommenda t ions were descr ibed 
and rein forced with  extensive in format ion  about  symptoms to monitor  and 
resource to consu lt .  Id .  Moreover , th ere is good evidence tha t  open  
communica t ion  between  hea lth  ca re professiona ls and pa tien ts, a s is seen  when 
there is t ransparency in  the in formed consent  process, leads to bet ter  ou tcom es.  
For  example, a s Professors Larry Church ill and David Schenck expla in  in  
Healing S k ills for Medical Practice, ―Clin icians a re concerned da ily with  
convincing people to undergo physica l examina t ions; accept  probes in to th eir  
pr iva te lives; endure diagnost ic tes t s; or  take medica t ions tha t  a re 
inconvenien t , somet imes pa infu l, and occasiona lly incur  r isk.  R elational sk ills 
are fundam ental to success in  these persuasive endeavors  . . . .‖  Church ill & 
Schenck, supra  not e 6, a t  720 (emphasis added).  Likewise, in  t he context  of 
employee r ela t ions, rela t iona l t rust , when  bu ilt  by educa t ion  and t ransparency, 
a rguably leads to improved ou tcomes in  which  employees choose to follow 
employer  in fect ion -cont rol r ecommenda t ions, ra th er  th an  being forced in to 
involunta ry act ion  by a  manda te. 
 53. S ee Parmet , supra  not e 17, a t  1952. 
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Cer ta inly, media  r epor ts about  hea lth  care workers going to cour t  to 

avoid vaccina t ion  are not  apt  to inspire the public‘s fa ith  in  

vaccines.‖
54

 

Employers should recognize tha t  coercion in  medicine is 

an t ithet ica l to the pa t ien t -cen tered movement , and tha t  therefore, 

forcing employees in to the pa t ien t  role is inheren t ly con t radictory, 

requir ing more careful a t ten t ion  to both  the employer ‘s preroga t ives 

and the employee-pa t ient ‘s r igh ts than  is generally a fforded by the 

imposit ion  of mandates.  If, however , an employer  st ill chooses to 

implement  a  mandatory in fluenza  vaccina t ion  policy, it  is incumbent  

on  the employer  to acknowledge to the employee tha t  it  is a  

mandate.  Th is sign ifican t  fact  should not  be disgu ised by means of 

a  consen t  form.  An  a lterna te form tha t  signals clear  a t ten t ion  to the 

provision of relevan t  informat ion  and evidence of the employee ‘s 

understanding accomplishes the employer ‘s goals while preserving 

the in tegrity of the in formed consen t  doct r ine; it  does so by 

acknowledging tha t  acquiescence to the vaccine is in formed bu t  not  

volun ta ry.  Any other  process is an  uneth ica l viola t ion  of the 

pr inciple of in formed consen t . 

 

 

 54. Id . 


