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The law and legal system 1s the subject of 

extraordinary public concern. Much of that concern 1s 

shared within the profession. Lawyer jokes have a 

diabolical quality that are expressions of attitudes that the 

profession would do well to hear and heed. The ills 

chronicled in works like The Death of Common Sense are 

disturbing whatever one's profession or political creed .1 

I want to talk about the larger issue of societal 

regulation of which law is a part. The nature of such 

*Originally presented as the Willis Smith and Willis Smith, Jr. Ethics in the Profession Forum, North 
Carolina Bar Association, Myrtle Beach, South Carolina, June 21, 1998. 

1 Philip Howard, The Death of Common Sense, New York, 1996. That jeremiad, I should add, is more 
directed at cumbersome and foolish governmental regulations than the law per se. 



regulation is a feature of and follows from the nature of the 

social order. 

How society organizes itself will dictate the nature of 

societal regulation, which will largely determine the role 

and rule of law. The broadest cultural forces create 

changes, which are in turn reflected in the ordering of the 

social fabric. Law is sometimes cause, but it is always 

effect in this larger social structure. 

My thesis is that the role of law and lawyers, about 

which so much is said, has less to do with law and lawyers 

than with changes in social structures in the last half of 

this century. The present nature of law and social 

regulation is derived from and caused by forces that have 

reordered our world over the past several decades. 

I begin with a remark from one of my favorite novels, 

Daniel Martin, by John Fowles. Daniel Martin is a man torn 
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between an old love and an old life in England with all its 

heritage, and a new love and a new life in California with 

all of its novelty. In remarking on the discontinuities of his 

experience, he says: 

My contemporaries were all brought up in some 

degree of the Nineteenth Century, since the 

Twentieth did not begin until 1945. . . . Already 

what I was before the Second World War seems 

far more than four decades away; much more 

like the same number of centurie~ And then 

what we once were is now severed in a very 

special way from the present-reduced to an 

object, an artifice, an antique, a flashback . . . 

something discontinuous, and disconnected from 

present being.2 

These remarks are profoundly wise. I have reflected on 

this commentary often in the more than dozen years since 

I first read this book. Everything we associate with the 

2 Daniel Martin, New York, 1977, pp. 89-90. 

3 



Twentieth Century, the modern era, belongs to the last 

half of our century. The Twentieth Century was born with 

the conclusion of World War II, the Cold War, the advent 

of the nuclear age, and the mass media. Those of us born 

before World War II have a Nineteenth Century outlook 
~...,_ .Ji>-t..J 6-1 ·<_ 

formed, as Daniel Martin said, more like four'cenfuries ago 

than four decades. Times of profound social change are, 

by definition, revolutions in societal regulation. 

No feature of the Nineteenth Century worldview is 

more in contrast with present views than the attitude 

toward change. In my boyhood world, in a small town in 

North Alabama, permanence and fixity were the first and 

last order. Change was regarded as a source of peril. But 

with the advent of the Twentieth Century, the end of the 

World War II, and especially with the arrival of mass 

media, the notion of change as the first law of society took 

deep and irreversible root. We came to believe that new 

meant better, and that progress would be the inevitable 

outcome of change. 
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their own ideas of happiness however construed. The 

traditional seats of authority-the family, the state, 

religion-were all compromised by the elevation of 

impulse to the status of principle. @ne of these days, 

listen carefully to the lyrics of the musical Hair. It 

expresses the counter-cultural moral code, and it is 

counter. The Twentieth Century moral perspective is the 

cultural antithesis of my Nineteenth Century worl~ 

This new perspective brought the establishment of 

now all but universally-held views of moral relativism-that 

morality is a function of standards which vary over time 

and culture. It is not a new doctrine, of course. Socrates 

gave birth to moral inquiry in the west by challenging the 

relativism of the Sophists. But relativism has replaced the 

certitude of my Nineteenth Century moral universe. 

Indeed, this doctrine is widely thought to be the moral 

equivalent of democracy-everyone's views are as 

legitimate as anyone else's. To think otherwise is anti

egalitarian. 
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Moral relativism entered the American mind through 
the work of the early social scientists Margaret Mead, 

Ruth Benedict, William Graham S ner, and others. In 

opposition to western imperialis and ethnocentrism, t 

stressed the validity of ternative ethical sy ems, 

especially those in non- stern societies. Thei purpose 
was not just scientific ut moral-to advocate respect for 

diverse ethical id and to establish he value of 

tolerance. 

tolerance 

impulse was c ntradictory, for 

is presented as universal moral 

If ethical relativism is t~ e, and if the variable 

custom of the group are definit" e for ethical rectitude, 

then ntolerance, not tolerance will be right where it is 

roved and practiced. ral relativism provides no 

latform for tolerance or an~ other moral ideal. 

The old century's war to free civilization from the 

menace of fascism alone constitutes a refutation of ethical 
relativism. Genocide and the denial of human rights 
demand condemnation in universal and absolute terms. 
Human rights are what they are, not what the Nazis or 
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anyone else may think. Not every human practice or point 

of view merits tolerance. As a college sophomore I first 

read Socrates and became convinced that his refutation of 

sophistic relativism was correct. I have never waivered, 

but this cultural war has been lost. 

~!~~-., relativism has taken deep root. 

The phrase "post-modernism" has spread throughout 

academic life in recent years as a kind of mantra for the 

idea that no one's beliefs or values can claim epistemic 

superiority over those of anyone else. Even modern 

science is described as only one conceptual system 

whose validity cannot be established. The work of 

Thomas Kuhn has given the language the phrase 

"paradigm shift," suggesting that science is not a 

progressive approximation to truth but a series of changes 

in perspective with no essential tie to reality. 3 Truth and 

goodness, not just beauty, are in the eyes of the beholder. 

3 Thomas Kuhn, Structure of Scientific Revolutions. Chicago, 1962. 
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The views that result sometimes merely 

preposterous. once hear: a lecturer claim, in a 

seriousness, that except or the "subjective" opinio s of 

people, Dick Tracy as as important to liter: ture as 

Shakespeare. to take that 

concepts of j ice and equality is not sil but dangerous. 

ideas invade legal ucation-and they 

have-· stice becomes the cone tion that might makes 

rig . If there is no moral syst of justice, power is what 

i at stake in the law. 

The implications for social regulation of this revolution 

in moral perspective and outlook are profound. The most 

important and effective social control is that exercised by 

the individual over his or her conduct. The more effective 

that control is, the larger the domain of freedom a society 

can offer its citizens. The second most important is that 

domain of behavior which is socially reinforced by small 

groups-families and extended communities-wherein 

moral training and development are primarily conducted, 

and good and bad conduct is praised or punished. 
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In the Nineteenth Century of my youth, these primary 

mechanisms of social control were extremely effective. 

The results were predictable in the control of socially 

undesirable behavior. In the 1950s, school teachers 

identified the primary problems of student behavior as 

chewing gum and talking. No one locked their doors in my 

childhood town. I cannot remember that we even had a 

house key. The lessons of that small community to the 

young were clear and consistent, and there was no 

television to offer alternative lifestyles in sexy packages. 

The movies of the era, especially the Westerns, were 

morality plays in which virtue reigned triumphant and the 

bad guys got what they deserved. The requirement to 

teach children right conduct went to extremes. My 

grandmother thought that Gone with the Wind was unfit for 

children because the word "damn" was actually spoken. 

To the extent that this primary system of social control 

weakens, other less efficient and less democratic 

mechanisms are required to maintain social functioning. 
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Chief among these mechanisms is the law. Law fills much 

of the void created by the disappearance of our moral 

consensus. Think of what the menace of drugs has meant 

for law, the legal system, and lawyers. The law did not 

create the drug problem, but just that problem alone has 

vastly expanded the role of the law in public life. There 

are dozens of other similar issues. Law did not cause the 

rise in the divorce rate or exploding rates of crime. In the 

unprecedented expansion of the scope of law, the legal 

system is reacting to changes in the social order. The 

expansion of law is not a conspiracy of lawyers. 

II 

To conduct a war the size and scale of World War II, 

the economy and the industrial order were nationalized to 

an unprecedented extent. National systems of production 

and distribution were required. At the end of the war, the 

nation was not permitted the luxury of demilitarizing as 

had been our historic pattern after major conflicts. The 

Cold War presented a peril as fundamental as the conflict 
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just concluded. To conduct the Cold War required 

continued national organization, policy, and effort. Thus, 

from the military and diplomatic situation of the nation over 

the last half-century, national consolidation has been an 

inevitable outcome beginning with the political system but 

reaching every segment of society. 

Power flowed to Washington as the nation was 

organized to ensure its vital interests against the 

communist menace. In each area in which national effort 

was required, national standards were inevitably imposed. 

Whether it be commerce, transportation, 

telecommunications, or the environment, national 

standards were an inevitable by-product of this 

consolidation. These standards are embodied in law. 

Law defines the modern economic nation-state we have 

become. The reach of law followed this national 

consolidation of every major enterprise. 

We see this consolidation everywhere, perhaps most 

obviously in the mass media, especially television, which 
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has consolidated popular culture into a single national 

morass. But the process is everywhere evident. 

Consider the economy. In the Nineteenth Century of 

my youth, I knew personally the owners of the service 

station, the bank, the drugstore, the grocery store, and the 

hardware store, not to mention the local media outlets

the newspaper and the radio station. Commerce was 

conducted as part of a =set:=of relationships that were not 

commercial. 

My methar still lives in tl1e family horne, but The 
economic order in the town of my youth is vanished 

entirely. These locally owned and operated businesses 

have been replaced by Wai-Mart, Eckerd, Food Fair, and 

Tru Value. Most regrettably, fast food operators have 

replaced the one restaurant we had, The Albertville Grill. 

The drug store where we went for a cherry soda is a 

distant memory. Fowles was right that four decades 

equate to centuries measured by cultural rather than 

chronological time. 
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These national businesses are required to operate 

according to uniform business standards and practices. In 

the Nineteenth Century, relationships between and among 

these local merchants and businesses were personal and 

communal. A handshake or a phone call were sufficient to 

seal an agreement. Not so in the Twentieth Century. Into 

the world of commercial transactions, once mediated by 

friendship and trust, have come those arid agreements, 

impersonal as well as impartial. A customer or supplier to 

a major enterprise secures those relationships. Those 

agreements are drafted and enforced when necessary by 

lawyers. The law is now responsible for the climate and 

the conditions in which normal commercial transactions 

occur across this nation, even in the smallest hamlet. The 

law did not create this fact, but this consolidation has 

dramatically extended the law into the daily lives of 

America's people. 

In the Nineteenth Century the law was not a primary, 

secondary or tertiary arbiter of social conflict. It was an 

arbiter in the literal court of last resort. But as the law 
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must now regulate the conditions of daily life, where legal 

protections must serve in friendship's place, the law is the 

arbiter of first resort since the relationships upon which all 

else depends are legally defined. We do not like these 

arrangements. It was better and easier before. You are 

not responsible, but you do this work and get the blame. 

Ill 

The Twentieth Century brought another profound 

revolution. The landmark Brown v. Board of Education 

was handed down by the Supreme Court in 1954. 

graduated from an all-white high school in 1955. In 1956, 

the bus boycott began in Montgomery. Soon the voice of 

Martin Luther King became the prophet of a new era in 

civil rights. These developments were central to the 

making of my adult life while I was in college. 
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Because of Dr. King's teaching and my own 

upbringing, I regarded these events as primarily aimed at 

our religious commitments. Dr. King was a preacher and 

a prophet. I still regard religion as the central issue in the 

larger problem of race we must still resolve as we face the 

future convergence of all the world's people. When the 

civil rights revolution began, it did not occur to me or my 

contemporaries, despite the ruling on school 

desegregation, that the issue was, at the beginning and in 

the end, the law. 

The central events in Dr. King's revolution did not 

occur in our places of worship, but in our legislative 

assemblies-most notably the Congress of the United 

States-and in courtrooms across the country. This 

extraordinary transformation of our political and public 

life-from a system which countenanced the separation 

and exclusion of people by race to a system which aspires 

to the values of the founding principles of the Republic-is 

one of the remarkable achievements of our century. While 
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this change had manifold sources, the law was the 

inevitable and essential vehicle. 

The legal achievement of equal opportunity forever 

altered the role of law in our democratic system. As doors 

were opened for people of color, the lesson was not lost 

on other groups that for various reasons could advance 

claims of public disadvantage. The elderly, the 

handicapped, women, homosexuals, and the list goes on, 

have used the legislatures and courts to seek redress of 

their grievances. Those young social activists who wanted 

to change the world left divinity schools and social work for 

where the action was-law school. Change the law and 

change the world was the source of sustaining and 

extending the civil rights revolution. Law became the 

essential source of public advocacy and social activism. 

Claims of rights deserving protection have 

proliferated. Rights are advanced to equal education, 

access to healthcare, clean environment, animal welfare, 
~--t.,_·~ r /h< ~~d 

workplace safety,~fre~dom from harassment, and the list 
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goes on. It is of course not clear which of these rights do 

or should enjoy legal protection, but that fact adds layers 

of complexity which extends the scope of lawyering. 

But one thing is clear-in this revolution, the law and 

lawyers play the dramatic leading roles, not preachers, 

activists, or intellectuals. The result is litigation-some of 

it trivial, some of it of the greatest importance. Every 

cause has its advocates who find their way to our 

courtrooms. The halls of justice are crowded and getting 

more so. 

Indeed, we have reached state in which we regard 

getting the rules right as t definition of ethical progres . 

And not just in the Ia . In the NCAA where I was 

involved for a nu er of years, there is a mind- umbing 

system of rule or intercollegiate athletics. Ev ry violation 

provokes a ditional rules of ever increa · complexity 

until not ven the regulators agree how o interpret them. 

Moral judgment has given way · athletics to rule 

compliance. Every university has a full-time NCAA rules 
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compliance coordi 

guidance thou the regulatory rna 

forms that ask for right conduct. 

pu ose 1s to offer 

and fill out tons of 

The NCAA is but a Every public and 

political scandal is met with ne egulations. 4 The illu ·on 

that right conduct consists · the observance of 

crafted rules gave us ca uistry in the Middle 

inutely 

It was 

an illusion then a now. The mor life requires 

adherence to pri iple, and no set of r les ever made a 

saint. Complex sets f rules do, however, 

punish sai s and give scoundre easy devices for the 

practice f deceit. As Howard oted, "Wherever detailed 

provis· ns bend and twist, t observant lawyer will find a 

where he can go an violate the spirit of the rules, or 

an advantage over: others, and do so with complete 

4 A notable exception is political fund-raising scandals . The reason for that exception is too obvious to 
warrant comment. 

5 Death of Common Sense, p. 44. 
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In short, the legal and regula ry impulse toward 

greater specificity and presumed arity and completeness 

has exactly the opposite outc e. What is lost in detailed 

regulations is the one esse tial prerequisite to all probl 

solving-that responsibl and reflective human jud ment 

be rendered after a fu review of the facts. In do ain after 

domain, the reg ations in pursuit of finitiveness 

preclude judgme t to the detriment of thos very purposes 

the rules were created to secure. Rul , no matter how 

many or ho clear, can never repla principles-which 

justify the ules-and judgment whi is required to apply 

principle and rules to the facts o the matter. As long as 

rules ust be expressed in lan uage, rules will share the 

esse tial opacity of words a meanings. The quest for 

clar ty and completeness ads only to complexity and 

confusion. 

None of this legal apparatus existed in the Nineteenth 

Century. There is no going back, as some would like, 

since there is no longer a public consensus upon which to 

rely for social cohesion. In the absence of public 
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consensus, law becomes the essential platform for social 
arbitration. We do not like this feature of the world we 
have made. 

To offer one more example, in my Nineteenth Century 
world there was no environmental movement. The world 
and its resources seemed infinite. The word "ecology" had 
not yet been invented. Think of what this movement, with 
all of its implications, has done to expand the scope of law 
and its reach. Even property rights, one of the 
architectural notions of our legal system, have been 
compromised to protect the environment and endangered 
species. Think how much ~~~on this one set of conflicts 
has engendered. -All of 11s would regard the new 
environmental consciousness as one of the important 
achievements of modernity. It comes however at a heavy 
legal price, one which at times seems a threat to 
environmental concerns. Regulation about the 
environment becomes a threat to the cause that it 
ostensibly serves. 
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CONCLUSION 

Organizations like this one must determine how the 

profession will deal with its influence and scope in this new 

era. Given the reach of law, it is not easy to generalize 

about how the profession at large will or should change. 

There will be as many kinds of lawyers as there is law. 

This spread of the law into every domain of common 

life carries new risks and responsibilities for the 

profession. The gravest result is that the omnipresence of 

law is manipulated by the profession to provoke litigation 

artificially and unnecessarily. There is and will be litigation 

enough. Every time the system is manipulated, society is 

harmed and, in the long run, so is the profession. If the 

legal profession does not effectively regulate these 

practices, then I would expect in time the profession's 

historic freedom of self-regulation to be challenged. Since 

the law is now the public's business, society will regulate 

the lawyers along with everything else. 
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We should begin with legal education to strengthen 

the ethical and professional curriculum. Professions must 

serve society and not themselves if society and the 

professions are to flourish. Every officer of the court must 

uphold the law's ancient service as a sacred responsibility. 

Organizations like this one must advocate for the ideals of 

the legal system as a servant of the nation and its people. 

What we teach in law schools, and what you advocate in 

the profession, can make a difference to the standards by 

which the profession lives. 

But what is the new profession's service? You know 

better than I that the proliferation of law and lawyers is a 

bane as well as a blessing for the profession. Rather than 

a valued advisor and counselor, law and lawyers are seen 

as a costly burden to every enterprise, a burden that 

impedes rather than advances mission. When I entered 

academic life, universities did not have legal departments. 

Whatever would they have done? Wake Forest now has 

more attorneys on our staff than were in practice in my 

hometown. These costs are in the tuition our students and 
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families pay, and represent investments we could 

otherwise make in the formation of young lives. 

You probably saw the Wall reef Journaf article t 1s 

summer outlining the aggre 1ve strategies being pur ed, 

successfully it seems, t contain the cost of lega ervices. 

In reading that articl , what struck me was ow this new 

cost-driven disfigures attorney-client 

relationship. I (jeed, the movement · law and regulation 

from gener ty to ever-increasing etail compromises the 

role of I gal advisors. Rei tionships, personal and 

profess·onal, are what m ke any human practice 

satis ing. These changes · the nature of regulation, and 

ce in the profession I practice, make the lawyer a 

echnician rather than counselor. This cannot be good 

for the health or h/ ness of lawyers. 

6 Wall Street Journal. May 22, 1998, pp. 1, A 13. 
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My Wake Forest colleague, Steve Nickles, has written 
of The Death of Lawyering. 7 By that he means that 
organizations will absorb and manage law as an 
indigenous business process, assisted by computer 
technologies. The legal information that clients require is 
becoming a commodity, free or at minimal cost over the 
Internet. Other professions are moving aggressively into 
compliance and arbitration, as well as other traditionally 
legal domains. Where there is a lot of business, there also 
is a lot of competition. 

We stand, of course, on the brink of another 
revolutionary era of econom1c and technological 
consolidation from the nation to the globe. The Internet 
has created a global system of instantaneous 
communication. As geography becomes incidental to the 
operation of the multi-national corporations, regulation of 
every sort will be challenged to create global frameworks 
which will be adequate to this new reality. The stringent 

7 Steve Nickles, The Death of Lawyering. Legal Tech Expo, North Carol ina Bar Association. Ava ilable at www.law.wfu.edu/facultly/nickles/speech .html . 
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regulatory environment in the United States is a serious 

matter in a global economy. 

It may appear that in this assessment of our present 

condition we have reached the point in the law 

Shakespeare describes in the in the Tempest: "Hell is 

empty, and all the devils are here." There is no shortage 

of devils with which to contend. 

But the rule of law is modern democratic civilization's 

singular achievement. The legal profession must now 

decide how the massive new influence you have been 

given will be devoted. If this influence is used for the 

profession's advancement, you will be ensnared in the 

regulatory web of your own spinning. But you can 

determine that the law will serve-and in a word I use 

advisedly-will minister to the needs of a free people for a 

system of justice which advances, and does not impede, 

the orderly processes by which we live and work. 
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In so doing, the law will be an institution deserving of 

our reverence and regard, and "lawyer" will be a title of 

service and honor. 
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