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*  *  *  *  * 
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i Albert Schweitzer Quotes. Located at https://www.goodreads.com/author/quotes 
/47146.Albert_Schweizer?page=1 (Accessed April 26, 2017.) 
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past four decades of medicine’s tumultuous transformation from a largely 

independent and compassionate, albeit spendthrift profession to its present and 

perhaps final dissolution into yet another commercialized entity of the American 

marketplace. Of course the hopefulness and idealism of youth faded with time; 

perhaps my sense of purpose should have gone dark as well. I might have felt 

less alone as a virtual dinosaur wandering in pursuit of vanishing, medical 

professionalism. Within this encroaching environment of financially driven 

efficiency and productivity, dedication to the traditional ideals of humanitas and 
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familiar. In our apparent kindred spirit of bioethical professionalism, we shared a 
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Nancy King, the directors of the university’s graduate program, kindly heard my 

story and accepted my inquiries. Within the next month I was invited to a clinical 

ethics lecture given by the incomparable Professor John Moskop, and at once 

knew that I had found a new home. I was admitted into the Masters in Bioethics 

graduate program in early 2015. That welcome meant as much to me as had my 

medical school matriculation so many years before.  
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ABSTRACT 

 

During the past four decades the United States has witnessed the birth 

and growth of the “medical industrial complex”. The business practices of 

medicine have demanded increasing physician productivity as a manifestation of 

the overarching corporate emphasis on efficiency and profit. Although the most 

draconian methods of the health maintenance organization business model 

peaked during the late 1990s, today’s integration of medical practice into health 

care systems still remains under corporate control. Furthermore - whether 

willfully or by default – more of today’s physicians are adopting an increasingly 

business first attitude. I contend that these developments are threatening the 

traditional Hippocratic ethics of medical professionalism, and replacing them with 

the commercialism and ethical standards of the marketplace. 

  

This work consists primarily of historical reviews of the pertinent ethical, 

medical, legal, and economics literature. It explores the twentieth century 

transformation of the American physician from craftsman to scientist, and 

ultimately to businessman, drawing in part from my own experiences over the 

past three decades of medical practice. Throughout the project runs an 

undercurrent of thought emphasizing the importance of ethical values to medical 

professionalism. My arguments in support of an intrinsic morality for medicine are 

inextricably related to the lessons of medicine’s history, the precedent of case 

law, and the contrarian economics of health care, as well as personal 
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experience.  Additionally I tried to obtain additional background experience 

beyond my own via opinion surveys of practicing physicians, health care 

administrators and attorneys, physician recruiters, and members of the mental 

health care and spiritual communities. The response, although limited, is 

summarized. (See Appendix B.) 
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INTRODUCTION 

 

 Is the ethical practice of medicine nothing more than an illusion? Neither 

Hippocrates nor Plato could have envisioned the tremendous changes, good and 

bad, that would occur within the future practice of medicine. Realistically, 

economic interests have been an inseparable element of medical practice since 

ancient times, but would even Osler have predicted the fiscal dominance that the 

business of medicine would attain by the end of the twentieth century? In this 

thesis, I shall argue that the art of medicine and a love of humanity have become 

scarce commodities in the medical marketplace. The warning “Caveat emptor” is 

displacing the primacy of “Primum non nocere”. 

   

I contend that the volume-based, assembly line mentality of current 

medical practice is neither good for quality medical care nor consistent with 

traditional medical professionalism. We physicians are admonished to “work 

smarter not harder”. Consequently the office clinician gives less quality time to 

patients, the radiologist fails to attend to details, and hospitalists manage in-

patients to whom they are strangers. These basic violations of the duties of 

nonmaleficence and beneficence are the hidden costs of health care’s on-going 

obsession with productivity. 

.  

The purpose of this thesis is to provide a better understanding of the 

twentieth century transformation of American medicine from a source of 
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compassionate care to a profit center of business.  To that end I shall devote the 

first part of this project to the history of the social and economic development of 

the medical profession in the United States. These chapters portray the 

conversion of American medical practitioners from a largely agrarian network of 

healers to objective scientists, and finally to businessmen.  

 

Middle chapters will devote greater attention to the most transformative 

years of the final decades of the twentieth century. They will explore the entry of 

business interests as a means of cost control and then develop an appreciation 

of the subsequent extension of that control into clinical practice. Additionally, 

these chapters will trace the rise of entrepreneurship within the profession and 

address physician complicity with the development of the medical marketplace. 

This section will end with a synopsis of medical economics and its poor 

applicability to medical practice. 

 

Later chapters are dedicated to a discussion of ethical principles that are 

essential to medical professionalism including motivation, agency, autonomy, 

and advocacy, as well as a review of landmark case law during the managed 

care era as these rulings remain pertinent to present business practices. 

Exemplary manifestations of prior intellectual and financial conflicts of interest 

within medicine next are summarized, and the psychological underpinnings of 

physicians’ acceptance of conflicts of interest will be explored. 
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The thesis will conclude with a debate regarding the internal vs. external 

morality of medicine, a summation of my findings, and considered opinions 

regarding means of reviving traditional ethical medical practice. I hope this work 

will contribute to a better appreciation of the unique and beautiful privileges 

physicians should value as purveyors of human care. These honors are 

priceless. The loss of medical professionalism to the demands of marketplace 

economics would be tragic.   
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CHAPTER 1 – “TOO CONSCIENTIOUS”: MARKETPLACE REALITIES 

CONFRONT MEDICAL PROFESSIONALISM 

 

 “Wherever the art of medicine is loved, there is also a love of humanity.” – 

Hippocrates, Father of Medicine, circa 460 B.C. – 370 B.C.1 

 

 I submit this opening quote with a wistful sigh. The idyllic image of a caring 

physician tending to his trusting patient brings to mind the art of Norman 

Rockwell. Certainly such doctors once existed - altruistic medical knights skillfully 

practicing an ancient craft in the faithful and tireless pursuit of their calling. I 

entered medical school in the late 1970s with the hope of such a career. I was 

going to make a difference in people’s lives. Although the seemingly endless 

challenges of medical school, internship and residency certainly dented the 

armor of my young internal knight, I held fast to those beautiful, albeit idealistic 

mental images of medical practice. After nearly a decade of training, idealism 

was abruptly introduced to fiscal reality. I soon realized that the mere possession 

of a medical degree would not suffice to sustain my dreams.  I would have to 

consciously attend not only to patients, but also to the honor and integrity of my 

profession. The ancient concepts of humanitas and misericordia would guide 

me.i Nevertheless, the most daunting challenges to my profession were only just 

beginning. 

                                                   
i Humanitas and misericordia represent a love for mankind, and mercy for the ill. These 
terms of medical professionalism are attributed to Scribonius Largus, a first century court 
physician to Roman Emperor Claudius. See Jocks IT: The Compositiones 
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 Is the truly ethical practice of medicine nothing more than an illusion? 

Neither Hippocrates nor Plato possibly could have envisioned the tremendous 

changes, good and bad, that would occur within the future practice of medicine. 

Economic interests have been an inseparable element of medical practice since 

ancient times, but would even Osler have predicted the fiscal dominance that the 

business of medicine would attain by the end of the twentieth century? The art of 

medicine and faithfulness of duty to humanity have become scarce commodities 

in the modern medical marketplace. The medical maxim, “Primum non nocere” 2 

has met the consumer’s warning, “Caveat emptor” 3. 

 

*  *  *  *  * 

 

 Many physicians today have lost faith in medicine either as a calling or as 

an art. The fading vestiges of medical professionalism depend on a cardinal 

sense of caring. However, over the past quarter century medicine has evolved 

into an increasingly harsh and insufficiently caring marketplace vendor of 

commodities. Doctors serve not so much as its artists, but as its merchants. 

Nevertheless, I continue to hope that the idyllic spirit of medicine yet survives in 

the hearts of many other physicians as well. Especially to you do I address this 

essay with the greatest urgency of purpose. The story of lost professionalism is 

not mine alone. If I am correct in my belief of kindred spirits, these chapters 

                                                                                                                                                       
Medicamentorum of Scribonius Largus. Thesis, University of Glasgow, 2013. Located at 
http://theses.gla.ac.uk/4892/ (Accessed April 21, 2017.) Also refer to Chapter 11. 
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surely will resonate for you. Hopefully, they also will motivate your action in the 

defense of medicine as a noble and trustworthy profession. 

 

 I have written this thesis primarily out of love and respect for my 

profession. But I also have undertaken the project in search of an understanding 

of how and why I was compelled to leave medicine. If nothing else, the work has 

been cathartic. It also should be cautionary. My narrative is intended not only as 

a warning, but also as a constructive and hopefully instructive criticism of today’s 

physicians’ motivation for participation in health care. We are not blameless for 

the commercialization of our profession. Of all the potential threats to medical 

practice, never did I imagine that conscientiousness in one’s work would become 

a detriment to continued employment. But it has. Productivity now is paramount. 

Out of necessity I have delved into my personal anecdotal experience as a point 

of reference. No inference should be made that I consciously wish to portray 

myself as either sanctimonious or heroic.ii. For me the story is indeed personal, 

but I am no more than its messenger.  

 

                                                   
ii Neither should my later use of the metaphors “knights, knaves, and pawns” be taken as 
a personal reference. All are intended as generalizations. Politically I think of knights in 
terms of egalitarianism or communitarianism; knaves, libertarianism or utilitarianism. For 
the purpose of this thesis, knights serve as proxies for defenders of professionalism as 
physicians’ first priority; knaves, primary advocates of commercialism. Additionally as an 
M.D., I tend to default to the term physician in most circumstances wherein the title of 
any other health care provider (HCP) quite appropriately could be substituted. Similarly 
no sexism is intended by my habitual use of masculine pronouns for physicians, and 
feminine patient descriptors. Furthermore, no proclivity to any particular political or 
religious affinity should be inferred. Finally my repeated reference to radiology or 
radiologists is reflective only of my most recent work experience. Any other medical or 
surgical specialty may be considered as well.  
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I have quoted the guiding principle, “Primum non nocere” as an emblem of 

ethical medical practice. I use the term in this sense with full knowledge that its 

principle of nonmaleficence has a passive quality, a gentle warning for doctors to 

tread lightly into unknown territory. However, the phrase should not be 

interpreted as an endorsement of surrender or complicity. To willfully – or 

unconsciously - accept the stance of a passive pawn of corporate medicine is to 

forget our purpose as physicians. Passivity and complicity go hand in hand as 

threats to the survival of medical morality and professionalism. 

 

Nonmaleficence is but one of the four pillars of bioethics as defined by the 

theory of principlism.4 Alone it is a necessary, but insufficient tenet of medicine. 

Its more elusive sisters, beneficence, justice, and autonomy must be actively 

pursued. To do “good” requires effort and personal virtue. Herein lies the art of 

medical practice. If the beneficence characterized by humanitas is to remain 

within medicine, physicians may rely upon no one other than themselves for its 

provision.iii Indeed, the beneficence of simply and humbly caring for others in 

illness (i.e., misericordia) may go far toward sustaining the other basic principles 

of autonomy and justice not only for our patients, but also for the medical 

profession itself. The mere pursuit of profit is unworthy of our honorable task, and 

serves as poor justification for the privilege of serving as a physician. 

                                                   
iii Throughout the reading of this essay please keep in mind the negligible, if not indeed 
absent, role of beneficence in the marketplace commodification of medicine. 
Quantification is what is important; it is “utilitarianism in action.” William Andereck, M.D. 
has written, “The purposes, goals, or character of the actor are insignificant. There is no 
need to consider . . .  virtue, principle, or misfortune. . . The marketplace takes no count 
of good or benevolent intention.”  See Andereck WS: Commodified Care. Camb Q 
Healthc Ethics 2007;16:398-406 (at pp. 404-405). 
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“[P]rofessionals have an ideology that [should assign] a higher priority to doing 

useful and needed work than to economic rewards, an ideology that focuses 

more on the quality and social benefits of work than its profitability.” 5 Allow me 

now to introduce the business of medicine. 

 

*  *  *  *  * 

 

Especially over the course of the past four decades America in particular 

has witnessed the birth and growth of the “medical industrial complex”.6,7 This 

increasingly competitive environment has indeed proved to be fiscally 

challenging as private practices wither away and are absorbed into ever 

enlarging health care systems.8-10 As the commercialization of medicine has 

progressed, so too have its business practices. From this perspective the value 

of a medical practice or even any individual physician is determined on the basis 

of productivity. Thus far this performance assessment has been defined solely by 

the easily measureable quantity of services delivered, but not by the quality of 

care or its clinical outcome.  

 

Proponents of volume-based productivity claim that the process does 

provide clinical benefit. The efficient provision of more services to more people 

facilitates improved public access to the health care system. Furthermore, the 

consequent enhanced fiscal security of medical facilities may at least partially 
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underwrite additional care for the indigent. By these means the distribution of 

health care is thought to improve. 

 

  Alternative models of health care reimbursement have been proposed by 

the federal government for the past two decades. More recent plans as 

advocated both by the Patient Protection and Affordable Care Act of 2010 

(ACA)11 and the leading contenders for its replacement, have emphasized not 

only the budgetary value of health care efficiency, but also the critical importance 

of high quality, effective care as a value worthy of its great expense. Evolving 

practice plans including accountable care organizations (ACOs); bundled, 

comprehensive care, and episode-of-care payments,12 pay-for-performance 

(P4P) programs, and patient centered medical homes (PCMHs) have been 

considered, although thus far not widely implemented.iv To date none of these 

proposed reforms has supplanted fee-for-service (FFS) as the primary means of 

physician reimbursement in the United States (U.S.).v  

 

However, these alternative mechanisms would introduce a new, although 

less easily quantifiable, type of productivity related to the quality and 

                                                   
iv At the time of this writing the immediate future of publicly supported health care 
systems in the United States is in flux. Aside from brief additional information provided in 
Chapter 12, mechanisms of physician reimbursement otherwise will be discussed no 
further within the thesis. 
 
v Despite the spate of proposed alternative methods of reimbursement, the relative value 
unit (RVU) system has demonstrated resilience. Stecker and Schroeder suggest 
amending our current system better to reflect the value basis of most recently proposed 
payment reforms. See Stecker EC and Schroeder SA: Adding Value to Relative-Value 
Units. NEJM 2013;369(23):2176-2179. Also see Chapter 5.  
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effectiveness of services rendered. Value-based productivity seemingly would 

more readily embrace the fiduciary aspect of medical care than does the present 

commercially derived and quantity-based FFS system. Consistent with its 

emphasis on value, those who defend this alternative form of productivity seek a 

better balance between the quality and affordability of care. With improved 

utilization of evidence based means of effective care, the volume of suboptimal – 

or even unnecessary – services should fall. Physicians would be better equipped 

to fulfil their duties as stewards of limited resources. A more affordable health 

care system devoid of expensive, but not necessarily appropriate care also 

should allow more Americans access to needed services. As a society we no 

longer can afford the extravagance of providing for the “wants” of the few at the 

expense of the detrimental neglect for the “needs” of the many. At last distributive 

justice in the U.S. finally would be addressed. Additionally quality-based 

productivity would complement medical professionalism, whereas volume-based 

productivity competes with it.  

 

I contend that volume-based productivity is a clinically ineffective tool of 

the marketplace that risks the provision of lower quality of care even for those 

who can afford its still climbing price. Henceforth, unless otherwise specified my 

use of the term “productivity” will refer to volume-driven practices. Throughout 

this thesis I shall argue that quantitative productivity is not only an impediment to 

the quality of care, but also an obstacle for medical professionalism. Quality-
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based productivity presently is more of an aspirational than actual means of 

reimbursement. It is not the target of my criticism. 

 

*  *  *  *  * 

 

Rarely, if ever, can quality of medical care - or any other work product - 

keep pace with progressively increasing demands for larger quantities of that 

product per unit of time (i.e., productivity).13,14 Artisanal quality could not compete 

with assembly line efficiency.vi  Neither should HCPs be assumed to be capable 

of addressing individual patients’ needs well in a process of mass “throughput”. 

Efficiency is achieved at the expense of time and personal investment. As the 

nineteenth century artisan unfortunately lost his independence to the technology 

of the industrial revolution, the immense cost of advancing medical technology 

now “makes the medical profession vulnerable to control by whomever supplies 

the capital.”15  

 

Physicians are morally obliged to serve as fiduciary agents for their 

patients. In a non-legal sense of the word, we are to serve as advocates for our 

patients’ best interests.16 (See Chapters 8 and 9.) During the late twentieth 

century years of growing HMO economic power, physicians’ autonomy, 

                                                   
vi “Artisanal” in all reality is no more than an aspirational quality for medical practice in 
most settings today. Except perhaps for people who can afford very generous private 
health insurance or choose to pay out-of-pocket for “boutique” medical services (e.g., 
concierge practice), it is precluded by the unacceptably large cost of health care to 
society as will be noted throughout this thesis. Nevertheless, medical professionalism 
demands that physicians exercise their best efforts in the circumstances afforded them. 
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professionalism, and ability to function as advocates were compromised more 

than they had been in nearly 100 years.17,18 Perhaps this limitation most clearly 

was exemplified economically by the so called “gag clauses” of the 1980s and 

1990s.19,vii HCPs of that time could be (and were) dismissed from their positions 

simply for advising their patients of alternative treatment options that were not 

included among their personal plan’s benefits. Variably effective state based 

legislation served to curtail this practice. Nevertheless, physicians still could be 

surreptitiously terminated without cause, fail to have their contracts renewed, or 

otherwise be deselected from managed care plans.viii Clearly the decisions of the 

managed care era were economically motivated. Although now less manifestly 

obtrusive, business interests remain very firmly seated at the helm of medical 

                                                   
vii This term “gag clause” is attributed to an exceptionally egregious, although relatively 
short-lived retaliatory tactic used by some MCOs during the 1990s. Physicians were 
forbidden to reveal a health plan’s deficiencies to their patients. Doing so risked 
“deselection”. No explicit gag order was found by the General Accounting Office’s 1997 
review (2) of more than 500 managed care provider contracts, but some of these 
clauses easily could have been interpreted by HCPs as threatening. “[T]he concern that 
managed care was intruding into the sanctity of the [doctor]-patient relationship struck a 
powerful chord with Americans and their legislators.” By 1999 nearly all states had 
enacted at least one “anti-gag clause” statute. Delaware’s statute (4) is representative; 
“An insurer shall not refuse to contract with or compensate . . . a participating contracting 
provider solely because that provider has in good faith communicated with 1 or more . . . 
patients regarding the provisions, terms, or requirements of the insurer’s product or 
services . . .” Also see: (1) Krause JH: The Brief Life of the Gag Clause: Why Anti-Gag 
Clause Legislation Isn’t Enough. Tenn L Rev 1999;67:1-44; (2) General Accounting 
Office: Managed Care: Explicit Gag Clauses Not Found in HMO Contracts, But 
Physician Concerns Remain. GAO Report 1997:97-175. (Washington: GAO, Department 
of Health, Education and Human Services); (3) Id., Fentiman (ref 18 at p. 534); and (4) 
Del Code Ann Title 18 §3339, 2001. Please refer to Chapter 9 for additional discussion 
of legal challenges to medical professionalism. 

viii Examples from case law include Harper v. Healthsource New Hampshire, Inc. 
(1996;674 NH A2d 962) and Potvin v. Metropolitan Life Insurance Co (2000; 997 Cal 
Supr Ct P.2d. 1153). Also see Hall MA, Bobinski MA, and Orentlicher D (Eds): The Law 
of Health Care Finance and Regulation, 3rd ed. (New York: Wolters Kluwer Law & 
Business), 2013 (at pp. 484-492). Please also refer to Chapter 9. 
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practice. I contend that the commercial limitations placed upon a physician’s 

clinical autonomy have overstepped the interests of the profession and its 

patients. (See Chapter 8.) It would be a grave mistake to believe that 

marketplace motives have disappeared. Yet, the mindset of free market 

commercialism appears to be gaining acceptance even among physicians 

themselves. 

 

In my opinion, the volume-based, assembly line mentality of current 

medical practice is neither good for quality medical care nor medical 

professionalism. Furthermore, it is inconsistent with the aforementioned 

alternatively proposed value-based means of physician reimbursement. 

However, it is quite emblematic of physicians’ declining clinical autonomy. 

Whereas a physician’s personal level of productivity once was self-imposed, by 

the 1990s it came to be dictated by third party payers. Efficiency once permitted 

physicians more time with patients; it now demands more patients or procedures 

per unit of time. Maintenance of the current FFS system in the setting of declining 

reimbursement also fosters the perceived necessity for physicians to cut corners. 

We are admonished to “work smarter not harder”. Consequently, the clinician 

gives less quality time to more patients, and the radiologist fails to attend to the 

details of many more studies. “When physicians think of themselves as being 

primarily in business, professional values recede and the practice of medicine 

changes.”5 These violations of the duty of nonmaleficence are the not so hidden 

costs of the numerous short cuts that infiltrate current American health care for 
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the sake of efficiency. They in turn very well may contribute to professional 

burnout,ix early retirement, and patient dissatisfaction.  

 

Today’s physician who refuses to succumb to this mindset, like his 

stalwart HMO era predecessors, is subject to suffer the displeasure not only of 

his employers, but also of his more entrepreneurial colleagues.x Undoubtedly 

these “old school” physicians will pay for their high standards of patient care and 

advocacy, as well as their commitment to professionalism through declining 

income under any volume-dependent, FFS system of reimbursement. However, 

should conscientious doctors be subjected to the humiliation and finality of 

effective professional termination solely because of their altruistic, albeit less 

lucrative style of practice? I now embrace this project in search of valid ethical or 

legal justification for such apparently morally indefensible consequences.  

 

*  *  *  *  * 

                                                   
ix Although physician burnout arguably is related at least in part to the forced dual 
allegiances of current medical practice to intrinsic professional ethics and extrinsic fiscal 
duties, the scope of this important topic is beyond the focus of this thesis. 
 
x For the purposes of this essay I interpret “entrepreneur” pejoratively for physicians as a 
representation of inordinate capitalism and financial self-interest. Aside from his 
reference to religion I agree with the sentiment expressed by Dr. Gregory Rutecki in 
2013.  “[The impact of commercialism on medicine . . . is becoming increasingly explicit. 
. . [M]edicine has undergone something of a corporate transformation . . . altering the 
definition of professionalism. Medical doctors have increasingly prioritized business in 
their practice models, resulting in a novel approach to professionalism dubbed 
‘entrepreneurial’. . . The entrepreneurial paradigm for physician practice has become an 
issue in stark contrast with the Christian-Hippocratic tradition.”  See Rutecki GW: 
Commercialized Medicine Contra Christian-Hippocraticism. Ethics & Medicine 
2013;29(2):83-94 (at p. 83). For a discussion of the role of entrepreneurialism in medical 
conflicts of interest, also see Rodwin MA: Medical Commerce, Physician 
Entrepreneurialism, and Conflicts of Interest. Camb Q Healthc Ethics 2007;16:387-397. 
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My firsthand experience xi with these rival masters, the medical 

marketplace and the traditional patient oriented ideals of Hippocratic medical 

professionalism, has given me a deep understanding of the effects of their often 

conflicting goals for the medical profession collectively, and its many individual 

practitioners. During my earliest years of private practice I worked as an internist 

and rheumatologist (1987-1997). Then, as now, much of a physician’s value was 

measured in dollars and cents.xii I worked for two different small group practices 

in North Carolina. My second group’s payment system was determined primarily 

by individual productivity, i.e., “Eat what you kill.” To carry this most unfortunate 

metaphor another step further, I was “starving”. My productivity perennially was 

in the basement of our group’s hierarchy. I regret, but cannot deny that financial 

incentives contributed to my decision to leave primary care. It would be 

disingenuous for me to cite purely altruistic reasons for my departure. 

Importantly the HMO model of cost containment also had reached its 

zenith during my decade of practicing as an internist. This system limited not only 

                                                   
xi Virtually no literature has been written about this specific aspect of the medical 
marketplace. In the absence of prior formal investigation I must resort to my personal 
anecdotes as illustrations for the reader. These stories are mine humbly to relate, but I 
am not the subject of this thesis. I hope not to convey any sense of self-righteousness or 
contrition. The lofty ideals of medical ethics may be impossible to achieve. With that 
knowledge in mind no hubris may be claimed. 
 
xii An “aristocracy of money” exists in this country. As a mode of self-affirmation, money 
and the consumption of its telltale trappings may even go so far as to define “who we 
are.” (Italics in original at p. 410.) Individual status seems to be for sale. The hegemony 
of money allows income to displace education and profession as status symbols. 
Altruism is usurped by monetary gain. Perhaps money even may serve as a proxy for a 
lost sense of professional self-worth. However, “[o]ne of the things money cannot buy is 
a professional identity.”  (Italics in original at p. 413.) See Churchill LR: The Hegemony 
of Money: Commercialism and Professionalism in American Medicine. Camb Q Healthc 
Ethics 2007;16:407-414. Please also refer to Chapter 10. 
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my income, but also my capacity for maintaining acceptable work habits 

necessary for professionalism and basic patient advocacy. I include myself 

among the countless physicians of that time who realized advancing 

marginalization of professional autonomy. Utilization review and capitation not 

only reduced personal income, but also diminished the strength and quality of the 

central doctor-patient relationship. The once tight bond between patient and 

physician could be severed by no more than the contractual stipulations of the 

health insurance plan in effect.  

 

My strategy to avoid professional burnout was to redefine myself as a 

nonclinical specialist. With the support and mentorship of my extended family I 

turned to a second residency, now in radiology.xiii After five years of additional 

post-doctoral training I gave what were to become my final years of formal 

practice to my new specialty (2002-2014). However, as a radiologist I soon 

became acquainted with the new marketplace master, productivity. The 

restrictive HMO model of the 1990s had been replaced by a less remunerative, 

although increasingly volume-driven FFS practice of the new century. Essentially 

I had returned to the same elemental struggle between the opposing forces of 

quality and quantity, although now with a heightened element of commercialism. 

It was unclear whether greater demands for minimally acceptable productivity 

                                                   
xiii Retrospectively, that education included a really not so “hidden curriculum”. Whereas I 
never heard mentors discuss personal finances during my internal medicine residency, 
such open conversations in the presence of residents and students were not uncommon 
during subsequent radiology training. See Hidden Curriculum: The Glossary of 
Education Reform. Located at http://edglossary.org/hidden-curriculum/ (Accessed July 
19, 2017.) Also refer to Chapter 12. 
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thresholds were reflective of a different time, different specialty, or both. In any 

event, medical professionalism remained under siege. As sociologist Paul Starr 

taught, “The contradiction between professionalism and the rule of the market 

[remains] long-standing and unavoidable. . . In justifying the public’s trust, 

professionals [should] set higher standards than the minimal rules governing the 

marketplace.”20,xiv  

 

 Either as an internist or a radiologist, I felt an obligation to devote my full 

attention to the details of a patient’s illness and care. Even as a radiologist I tried 

to remember that a living human being was represented by each image I viewed. 

However, my native internist mentality failed to serve me as well in radiology.xv I 

acquired a reputation for being a slow, but careful and accurate reader. 

Grudgingly, my alleged eccentricity was tolerated only until the onset of the Great 

Recession in 2008. Thereafter, the real or perceived financial needs of many 

radiologists took precedence. In compensation for the detrimental effect of 

                                                   
xiv In the spirit of full disclosure I also should report that I briefly worked for a physician 
staffing agency (2014-2015) whose ethical practices recently have been questioned. I 
then performed in home health evaluations of Medicare Advantage enrollees residing in 
Kentucky. See Rosenthal E: An American Sickness: How Healthcare Became Big 
Business and How You Can Take It Back. (New York: Penguin Press), 2017, pp. 164-
165. 
 
xv The collective mindsets of radiologists and internists are not equal. Although I became 
fluent in “radiology speak” it remained my second language. Ethical concerns that had 
been honed during my training and practice as an internist often fell on seemingly 
confused, if not deaf, ears. However, in all likelihood neither did I listen as well as I 
should have. Although effective communication is essential to meaningful change, this 
topic too is beyond the scope of my thesis. 
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declining professional reimbursement 21 - if not also diminished personal wealth - 

volume-driven practice and accelerated productivity became preeminent.xvi  

 

My refusal to function as the proverbial assembly line worker proved to be 

an act of professional suicide. I apparently had become “too conscientious” in my 

care for twenty-first century practice. The quantity of care literally had 

superseded the importance of the quality of its delivery. In this world 

commercialism had surpassed medical professionalism as a priority for continued 

employment. Although I was sufficiently financially secure at this stage of life to 

permit the luxury of early although involuntary “retirement”, many younger 

physicians clearly do not have this option. Saddled with debt from the huge 

expenses of medical education, as well as their financial obligations to young 

families, they are in no position to sacrifice employment for ethical principles.  For 

many of them forced acquiescence is a necessary evil. These once enthusiastic, 

younger clinicians fall prey to the marketplace as its uneasy, although 

increasingly complicit pawns.xvii  

                                                   
xvi Another significant factor that may have adversely affected personal income was the 
Deficit Reduction Act of 2005 (Pub L 109-171). The Centers for Medicare and Medicaid 
Services (CMS) implemented “gainsharing” demonstration projects. Gainsharing 
between hospitals and physicians for specific activities was intended to improve quality 
and increase efficiency. However, it also reduced payments to free-standing imaging 
facilities for high technology scans (e.g., MRI and CT). Radiologists who relied 
extensively on technical component income as opposed to professional fee income saw 
significant reductions in their incomes. Also see Moser JW: The Deficit Reduction Act of 
2005: Policy, Politics, and Impact on Radiologists. JACR 2006;3(10):744-750; and 
Moser JW and Hastreiter DM: 2007 Survey of Radiologists: Source of Income and 
Impact of the Deficit Reduction Act of 2005. JACR 2009;6(6):408-416. Please also refer 
to Chapter 10.  
 
xvii Dr. Govind Nagaldinne reported firsthand of the new physician’s uncomfortable 
encounter with the medical marketplace. He wrote of the angst he experienced upon 
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 The emotional impact of realizing my position as an easily fungible and 

disposable cog of medical industrialism has been an altogether different matter. 

The Kübler-Ross model of mourning’s five stages is applicable.22 Denial, anger, 

and bargaining are fading, yet not quite gone. I struggle with residual depression; 

acceptance has not and perhaps never will be mine to claim. Nevertheless, I 

remain dedicated to the preservation of the medical profession’s intrinsic integrity 

and nobility. I hope my work will expose commercialism’s detrimental effects on 

ethical medical practice, and stimulate conversation as well as intervention. 

Resolution, however, will not come quickly or easily. 

 

My personal experience in the various medical and radiology practices in 

which I had been employed is that productivity is neither a harbinger of equitable 

distributive justice nor a bastion of medical professionalism.xviii If current 

commercial practices remain unchecked, tomorrow’s physicians will be further 

marginalized as other mere cogs in the greater medical industrial complex. The 

business practices of today’s medical marketplace indeed may already have 

become so entrenched within our healthcare system as to obscure recognition of 

                                                                                                                                                       
being instructed to order unnecessary, but lucrative diagnostic tests for patients. “I 
began to realize that the practices I was being encouraged, even pressured, to adopt 
were not only problematic for my patients’ financial concerns, but also for the larger 
healthcare system. . . Avoidance is the most straightforward way of dealing with conflicts 
of interest. . . Even though avoidance is the best way, it is not an easy path to ameliorate 
conflicts of interest as this may require confronting the company and managers with the 
potential of losing one’s job.” See Nagaldinne G and Bakanas EL: Why is Medicare 
Wasting Away? Narrat Inq Bioeth 2011;1(2):74-76 (at pp. 75-76).  
  
xviii Theoretically, if attached to a reimbursement system based on value rather than 
quantity (i.e., FFS), productivity could enhance physicians’ capacity for stewardship of 
limited resources, as well as the quality of care delivered. Thus far efforts to implement 
this important change of emphasis largely have been unsuccessful. 
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even common ethical conflicts of interest (COIs) that occur within routine medical 

practice. Certainly the degradation of medical professionalism from an accepted 

norm of behavior to a detriment to employment is ominous. 

 

*  *  *  *  * 

 

This work consists primarily of a review of the pertinent historical, 

economic, legal, and ethical literature of twentieth and twenty-first century 

American medicine. Throughout the project runs an undercurrent of the 

importance of professionalism to medical morality and ethical medical practice. 

My arguments in support of professionalism are inextricably related to and 

complicated by case law and the legal decisions of the courts, as well as by the 

contrarian peculiarities of health care economics.   

 

Additionally I sent brief experience and opinion surveys to practicing 

physicians, health care administrators and attorneys, physician recruiters, and 

members of the mental health care and spiritual communities (Appendix A). 

Unfortunately, I received only a very limited response (Appendix B). Hence, 

essentially all opinions expressed within this thesis are my own.  

 

This project is motivated both by my desire to come to terms with what I 

experienced in professional practice, and to facilitate more satisfying careers for 
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future American physicians. I therefore ask of myself and the reader the following 

normative questions: 

 

1. Should otherwise conscientious physicians (or other HCPs) be terminated 

from employment solely, or even primarily on the purely economic basis of 

workplace productivity?  

2. Does volume-based, productivity-dependent medical practice harm the 

professionalism of HCPs, as well as the quality of the patient-physician 

relationship? 

3. Should the commercially based practices of the business of medicine 

supersede the professional practices constituting the art of medicine? 

4. What or who should determine the just distribution of a physician’s limited 

time? 

5. Would observation of the Corporate Practice of Medicine Doctrine (CPMD) 

today preserve physician autonomy, quality of medical care, and the 

doctor-patient relationship? 

6. Should physicians be afforded specific legislative protection as 

professionals and patient advocates to preserve and protect the practice 

of high quality care? 

7. Has the capitalism of today’s medical marketplace irreversibly influenced 

the social transformation of American medicine from a learned profession 

to a trade or business?  
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8. Have physicians become sufficiently acclimated to commercial values so 

as no longer to recognize the ethical and financial conflicts of interest now 

surrounding them? 

9. Is the true magnitude of this problem muffled by silence and 

complacency?  

 

Although definitive answers to these questions may remain elusive, I aim 

for a better understanding of current circumstances.  To that end, I shall first 

encapsulate the history of the social and economic development of the medical 

profession in the United States. Chapters 1-4 thereby will portray the conversion 

of American medical practitioners from a largely agrarian network of healers to 

objective medical scientists, and the present social circumstances that ultimately 

may convert physicians into businessmen.  

 

Chapters 5-7 then will give greater attention to the most commercially 

transformative years of the final decades of the twentieth century. They will 

explore the entry of business interests, including managed care as a means of 

cost control, and then develop an appreciation of the subsequent extension of 

that control into clinical practice. Additionally these chapters will trace the rise of 

entrepreneurship within the profession itself, and address physician complicity 

with the development of the medical marketplace. Thereafter, this section will 

end with a synopsis of medical economics and its poor applicability to medical 

practice. 



 

20 
 

Chapters 8-10 next will proceed to a discussion of ethical principles that I 

consider to be essential to medical professionalism. Agency, autonomy, and 

advocacy; and the physician metaphors of “knaves, knights, and pawns” will be 

introduced. Then I shall review precedent setting case law of the managed care 

era as it still may pertain to the current business practices that curtail physicians’ 

professionalism and autonomy. Exemplary manifestations of prior intellectual and 

financial conflicts of interest within medicine next will be summarized, and I shall 

offer plausible psychological explanations for their widespread acceptance 

among doctors. .  

 

Chapter 11 will analyze contrasting philosophical theories supporting or 

refuting the concept of an “internal morality of medicine”, and its relationship to 

medical professionalism.xix Within concluding chapter 12 I shall summarize key 

historical events contributing to the commercialization of American medical 

practice. Additionally it will present potential options for the maintenance of 

medical professionalism as means of returning to traditional ethical medical 

practice.  

 

Ultimately I hope to convince readers that money cannot buy medical 

professionalism. Furthermore, I trust this work may contribute to a better 

                                                   
xix Near the completion of my research I had the privilege of discussing the internal 
morality of medicine with one of its chief opponents, Professor Robert Veatch of the 
Kennedy Institute for Ethics at Georgetown University. Please also refer to Chapter 11 
and Appendix F. Therein I shall write in its defense.  
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appreciation of the jeopardy now threatening the unique and priceless privileges 

we physicians have as the purveyors of human health care.  
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CHAPTER 2 - TWENTIETH CENTURY EVOLUTION OF AMERICAN MEDICAL 

SOVEREIGNTY: THE AMERICAN MEDICAL ASSOCIATION AND THE 

CORPORATE PRACTICE OF MEDICINE DOCTRINE 

 

 “[N]o physician, in so far as he is a physician, considers his own good in 

what he prescribes, but the good of his patient, for the true physician is also a 

ruler having the human body as a subject, and is not a mere money maker . . .” – 

Plato, The Republic, Book I, circa 380 B.C.1,i 

 

 The twentieth century witnessed tremendous evolution of medical practice 

worldwide. In this country. the American Medical Association (AMA) established 

a strong central role to foster the emerging stature of the physician’s place in our 

society.2,3 At the time of the AMA’s founding in the mid-nineteenth century the 

practice of medicine had been poorly regulated. Formally, although often poorly, 

trained physicians competed for patients with entirely untrained entrepreneurs 

who peddled self-promoted remedies to the public. As early as 1763 colonial 

physicians in Connecticut unsuccessfully sought legislative approval to establish 

professional societies having the licensing authority “to Distinguish between the 

Honest and Ingenious Physician and the Quack or Empirical Pretender”.4 

Nevertheless, the public continued to conflate physicians with these charlatans 

                                                   
i Plato is relating a debate between Socrates and Thrasymachus regarding the need to 
remunerate both public leaders and physicians. For each group payment was received 
as recognition for their difficult practice, not the production of specific goods. Also see 
Chapter 11. 
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and held all in equal disdain. Consequently life for American physicians of the 

eighteenth and nineteenth centuries posed daily frustrations arising from the 

combined effects of their poor social standing and personal financial instability.3,5 

 

The AMA adopted its first Code of Ethics in 1847.6 That document was 

intended not only to unify the profession, but also to publicly demonstrate 

physicians’ moral purpose. Its members were encouraged to refrain from 

association with fraudulent “irregulars”, and to practice only with other morally 

upstanding and intellectual professionals. The AMA actively sought exclusive 

control of American medical practice by proper, “regular” physicians.5,7-9  

 

The AMA Council on Medical Education was established in 1904. It 

sponsored the Flexner Report, published in 1910, which famously excoriated the 

quality of then existent medical education. Medical schools’ curricula 

subsequently fell under much stricter regulation improving educational standards, 

and elevating the intellectual as well as the assumed moral qualities of 

matriculating students. Lower quality “diploma mills” closed as they failed to meet 

these higher standards. By 1912 the Federation of State Medical Boards (FSMB) 

was created. It accepted the AMA’s sole assessment of medical schools as 

authoritative.3 “Even though no legislative body ever set up either the [FSMB] or 

the AMA Council on Medical Education, their decisions came to have the force of 

law.”10 
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As the public acquired faith in the validity of science during the early 

decades of the twentieth century, physicians gradually won increased public 

confidence and respect. Subsequent to the introduction of more rigorous 

educational requirements was the slow, but steady introduction of higher state 

based professional standards for medical licensure. Aside from increasing the 

quality of practicing physicians, these measures also effectively decreased the 

quantity of available physicians. Between 1906 and 1922 both the number of 

American medical schools and medical school graduates had fallen by 

approximately 50% from prior maximums.3 Licensure for older, actively practicing 

physicians could be “grandfathered” by means of membership within AMA 

affiliated county medical societies.11 This residual pool of aging and less 

educated physicians gradually declined by attrition. Hence, as the quality of 

medical care improved, competition among remaining physicians diminished, and 

the average physician’s standard of living rose. A medical monopoly was 

developing for them as well.3,5,8,9 

 

*  *  *  *  * 

 

 The industrial revolution also had become well established by the turn of 

the twentieth century. The first “managed care” action of that era was the 

innovative business practice of directly employing physicians (“contract practice”) 

to provide readily available health care for the eligible employees of relatively 

hazardous and remote industries (e.g., mining and logging). Additionally 
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independent for-profit medical service companies later were created in order to 

market physician services directly to the public (“corporate practice”). The 

growing influence of laypersons on physicians’ clinical practice was absolutely 

unacceptable to mainstream medicine. The AMA feared that the commercializing 

effect of contract or corporate medicine presciently would become a means of 

forcing physicians into performing higher volumes of lower quality work for less 

pay.3,5,7 As per my experience, these predictions were all too correct. 

 

In 1912 the AMA unequivocally declared such contractual arrangements 

not only to be unfair and exploitative of physicians, but also unethical. "It is 

unprofessional for a physician to dispose of his services under conditions that 

make it impossible to render adequate service to his patient or which interfere 

with reasonable competition among the physicians of a community. To do this is 

detrimental to the public and the individual physician, and lowers the dignity of 

the profession.”12 Thus the seeds of anti-corporate medical sentiment had been 

planted in America. However, the roots of that sentiment retrospectively seem to 

have been shallow. 

 

A philanthropic national “Committee on the Costs of Medical Care for the 

American People” (CCMC) was created in 1927 two years prior to the onset of 

the Great Depression. By 1932 economic conditions had worsened dramatically, 

and the committee came to favor the evolving scheme of cost conscious prepaid 
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group medical practice. However, the physician members of the CCMC drafted a 

sharply dissenting “Minority Report” stating, 

 

“One of the strongest objections to industrial medical services . . . 

and other forms of contract practice is that there has been found no 

means of preventing destructive competition between individuals or 

groups. . . . This injects a type of commercialism into medical 

practice which is harmful to the public and medical profession and 

results in inferior quality of medical service.”13,14   

 

The following year the AMA House of Delegates endorsed this position as 

official policy.15,16 The Minority Report further disparaged the corporate practice 

of medicine opining, “One of the pernicious effects of contractual practice is that 

each of them stimulates the launching of other similar schemes until there are 

many. . . . The first may have safeguards against many of the abuses of contract 

practices, but as new ones are formed the barriers are gradually broken down in 

order to secure business.”13,14 

 

The AMA House of Delegates further expanded on this theme by 

condemning any arrangement allowing a lay entity to profit from the practice of 

medicine. This 1934 provision declared, 
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“It is unprofessional for a physician to dispose of his professional . . 

. services to any lay body, organization, group or individual . . . 

under terms or conditions which permit a direct profit from the fees, 

salary or compensation received to accrue to the lay body or 

individual employing him. Such a procedure is beneath the dignity 

of professional practice, is unfair competition with the profession at 

large, is harmful alike to the profession of medicine and the welfare 

of the people, and is against sound public policy.”17 

 

The firm anti-corporate sentiment of the AMA voiced between 1932 and 

1934 was loosened slightly by a 1927 revision of their aforementioned 1912 

policy on contract positions. Recognizing that some physicians indeed depended 

on such contracts to support their families, the Judicial Council of the AMA 

conceded that not all contract practice was per se unethical.18 Nevertheless, the 

1938 edition of the AMA’s Principles of Medical Ethics still defined unacceptable 

contract conditions to be in effect: 

 

1. “When there is solicitation of patients, directly or indirectly. 

2. When there is underbidding to secure the contract. 

3. When the compensation is inadequate to assure good medical service 

4. When there is interference with reasonable competition in the 

community. 

5. When free choice of a patient is prevented. 
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6. When the conditions of employment make it impossible to render 

adequate service to patients. [and] 

7. When the contract because of any of its provisions or practical results 

is contrary to sound public policy.”19,ii 

 

The considerable political power levied by the AMA during the early-to-mid 

twentieth century allowed it to influence, if not actually define, what constituted 

sound public policy in health care. Through its educational, ethical and judicial 

committees it attempted not only to maintain a high quality of medical services, 

but also to protect the economic self-interests of its member physicians.2,3 

“Commercialism . . . threatened physicians’ [social] status, financial security, and 

professional autonomy. After their long struggle to establish these characteristics 

as norms of the profession, physicians would not allow them to be put at risk.”5 

 

*  *  *  *  * 

 

Hence, the AMA laid the foundation for the ant-business rule known as the 

“Corporate Practice of Medicine Doctrine” (CPMD). This pseudo-legal canon 

arose from what have proven to be quite valid concerns. The intrusion of 

business interests into today’s practice of medicine indeed has commercialized 

the profession, and has had a genuine capacity to compromise physicians’ 

                                                   
ii Please also see Chapter 9 for a discussion of public policy as it later would apply to a 
small number of legal challenges to termination of physician employment during the late 
twentieth century, 
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clinical judgment as well as the strength of the doctor-patient relationship. The 

not altogether altruistic tenets of the CPMD were the protection of physicians’ 

autonomy and fiduciary duties to patients, as well as to firmly establish 

physicians as the sole source of quality medical care in the United States. 

Throughout much of the early-to-mid twentieth century the AMA and the CPMD 

were able to keep the practice and the regulation of medicine securely in the 

hands of licensed physicians.3 

 

The CPMD became established not through formal legislation, but rather 

through a series of court decisions.7 Formal legal challenges to corporate 

medical practice first arose during the 1930s.  In 1936 the Supreme Court of 

Illinois presided over People ex rel. Kerner v. United Medical Service, Inc.20 In 

that case a for-profit company hired physicians to provide medical care to clients 

through its privately owned clinic. Despite testimony that the company did not 

intervene directly in the physicians’ medical decisions or intrude upon the doctor-

patient relationship, the court declared United Medical’s status as a medically 

unlicensed corporation to be unlawful.21 Two years later a similar case, People 

ex rel. State Board of Medical Examiners v. Pacific Health Corporation, Inc.22 

was heard by a California Court of Appeals with a similar response. It too upheld 

the general tenets of the CPMD. That court specifically allowed for no “technical 

distinctions” between physicians who were hired as independent contractors and 
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those who were directly employed for professional services (i.e., corporate 

practice vs. contract practice, respectively).23,iii  

 

State based, legally sanctioned ethical restrictions for proper medical 

practice served as precedent for these cases.24 State Boards of Medicine 

became legally responsible for the licensure of physicians. Licensure standards 

required would-be medical practitioners not only to achieve specifically mandated 

educational goals and to demonstrate proof of their competence via standardized 

testing, but also to maintain evidence of good moral character. Only select 

people could meet these lofty requirements to practice medicine. As the required 

documentation could not possibly be achieved by inanimate corporations or other 

non-human business entities, companies effectively were prohibited from medical 

practice.3,7,21 

 

Judicial interpretation of the CPMD, however, was far from uniform. 

Marked discrepancies in judicial opinion were reviewed in the 1938 edition of The 

Yale Law Journal.25 Specifically the authors cited contrary rulings reached the 

same year by west coast (People v. Pacific Health Corporation 22 – see above) 

and east coast (Group Health Association v. Moor  26 – see below) courts. Both of 

these cases illustrated medical practices that had been established by 

                                                   
iii The California court further qualified its ruling stating that CPMD provisions were not 
applicable to physicians employed by charitable organizations. See Hall MA, Bobinski 
MA, and Orentlicher D (Eds): The Law of Health Care Finance and Regulation, 3rd ed. 
(New York: Wolters Kluwer Law & Business), 2013. Citing Berlin v. Sarah Bush Lincoln 
Health Center (1997), (at pp. 451-453). 
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laypersons who made no effort to interfere with the medical decisions of their 

employed physicians. Contrary to the Pacific Health ruling, the finding of the 

1938 Group Health case was:  

 

“[T]he mere fact that a corporation employs physicians, or is 

operated by physicians, provides no valid basis for requiring the 

corporation itself to be licensed. . . . [T]he real issue is not whether 

corporations generally are unlicensed to practice medicine, but 

whether in each individual case physicians are actually controlled in 

their purely professional functions by unlicensed persons in such a 

manner as to nullify the purpose of licensing statutes.”25  

 

*  *  *  *  * 

 

Meanwhile the AMA continued its fight to preserve the existing FFS 

payment structure, and avidly pursued the cessation of any variance from 

traditional medical practice.  Physicians who participated in the corporate 

practice of medicine were subject to censure. Through its regulatory policies 

AMA membership was essential to the acquisition of hospital staff privileges. The 

organization fiercely guarded the autonomy of its members, but only insofar as 

they maintained the professional ethics of standard FFS private practice. 

Revocation of AMA membership then was tantamount to the actual loss of 

licensure.3 “Defiance of AMA authority [risked] professional suicide . . .”27 
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 This rigid and unjust policy eventually would undermine the AMA’s once 

strong political voice for all of America’s physicians. The Department of Justice 

(DOJ) had long considered the AMA’s economic proscriptions to be in violation of 

federal antitrust statutes. The DOJ’s opportunity to take formal action against the 

AMA presented itself upon the latter’s attempts to abolish Group Health 

Association of Washington, DC (GHA) during the late 1930s. 

 

GHA was a non-profit cooperative organization “consisting of salaried 

physicians under the sole direction of a medical director.” It provided medical 

services primarily to low wage government employees on a risk sharing 

prepayment plan funded by the monthly dues of its participant members.28 “The 

personal relationship ordinarily existing between doctor and patient [obtained] 

between the doctors . . . of Group Health . . . and their patients.” Like People v. 

United Medical Service 20 and People v. Pacific Health 22, GHA also engaged the 

services of physicians under layperson management.29 Hence, the contractual 

business style of GHA not surprisingly came to the attention of the AMA’s Bureau 

of Medical Economics.28 

 

 The Medical Society of the District of Columbia (MSDC) was a constituent 

society of the AMA. These two groups and others joined forces to ban patient 

referrals to GHA, and to prevent its physicians from acquiring hospital admitting 

privileges. This act of censorship would in effect nullify GHA’s “cooperative plan 

of medical service, as well as destroy the livelihood of dissident doctors”.30 The 
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DOJ prosecuted the AMA, MSDC, et al. for criminal conspiracy to commit 

restraint of trade under the Sherman Act of 1890.28,30,31. 

 

In July, 1938 GHA sought a declaratory judgment in support of its right to 

provide medical services under its prepayment plan. Group Health Association v. 

Moor et al.26 was heard in the District Court of the United States for the District of 

Columbia. Judge Bailey held that GHA was guilty of neither of its alleged 

offenses, namely the illegal practice of medicine and engaging in the business of 

insurance.26,32,33;iv “In the opinion of the [DOJ], this is a violation of the antitrust 

laws because it is an attempt on the part of one group of physicians to prevent 

qualified doctors from carrying on their calling. . .” 34 (Italics added.)  

 

Five months later a federal grand jury returned an indictment under the 

Sherman Act naming as defendants the AMA, two subordinate bodies including 

MSDC, and twenty-one individual physicians.28,35 All defendants appealed to 

Judge Proctor of the District Court for summary judgment. Their demurral was 

sustained on grounds that “neither the practice of medicine nor the business of 

[GHA] is a trade within the meaning of the term as used in the Sherman Act.”28,36  

 

GHA subsequently appealed. In 1940 Chief Justice C.J. Groner (United 

States v. American Medical Association) ruled that the lower court’s judge had 

                                                   
iv The prepaid medical plans of the 1930s were precursors to the health maintenance 
organizations (HMOs) of the late twentieth century. Acceptance of consideration in 
exchange for coverage of future medical services in both circumstances effectively 
serves as a function of insurance. 
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been in error, holding that Congressional intent for the Sherman Act had broadly 

defined trade under the tenets of common law.v Hence, the practice of medicine 

in general and the business of GHA specifically were well within its purview.28,32 

 

“Upon considering the rules in question I have arrived at the 

conclusion that [their actions (i.e., those of the AMA, the leaders of 

MSDC, and co-conspirators)] are in restraint of trade, and are void 

on the ground of public policy. They gravely, and in my view 

unnecessarily, interfere with the freedom of medical men in the 

pursuit of their calling, and they are, I think, injurious to the 

community at large.” 28 (Italics added.) 

 

The matter was remanded back to lower court. As reported retrospectively by 

Associate Justice Miller in 1942, “Upon the trial which followed and at the close 

of the Government’s case the court directed verdicts of acquittal for two 

unincorporated associations and two individual defendants. Thereafter the jury 

convicted the [AMA and MSDC] and acquitted all other defendants.”29  

 

The AMA and MSDC again failed to justify their actions as ethically 

warranted during their second appearance before the United States Court of 

                                                   
v Tenets of common law as applicable to public policy also would be invoked nearly sixty 
years later as defense against physician termination during the managed care era. 
Please also refer to chapter 9.  
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Appeals for the District of Columbia as now presided by Associate Justice Miller 

(AMA and MSDC v. United States, 1942).29 Upon review of the prior trials’ 

records he reiterated: 

 

“. . . [I]t cannot be admitted that the medical profession may 

through its great medical societies, either by rule or disciplinary 

proceedings, legally effectuate restraints as far reaching as those 

now charged. . . Under no circumstances could the commission of 

a crime be justified as a reasonable regulation of professional 

practice.” 29 (Italics added.)  

 

Thereafter as a “last ditch effort” American Medical Association v. United States 

was heard before the U.S. Supreme Court in 1943 at which time the lower courts’ 

findings were reaffirmed.37 

 

*  *  *  *  * 

 

Nevertheless, throughout the 1950s the AMA continued to wield 

tremendous influence on medical school curricula and enrollment, certification of 

medical schools and residency programs, and state and federal legislative 

action.2,3 Yet within the next decade growing tensions between the conservative 

values of the AMA and emerging, more liberal economic and social needs of the 

American people became apparent.. The monopolistic strength and political 
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power of the AMA would become further fragmented under the increasing 

governmental and public scrutiny of the next two decades.2,3 (See Chapter 4.) 

The coming downfall of the once preeminent power of the AMA would be in many 

ways a product both of its provincial support of the status quo in the face of 

changing medical economic realities, and its self-serving, power-seeking motives 

issued under the guise of professional ethics.  

 

Certainly the AMA contributed greatly to enhancing the quality of medical 

care delivered in this country, but in so doing it exceeded its logical bounds of 

influence.3 “[Its] legitimacy began to erode under increasingly severe criticism 

that interpreted the medical establishment less as a scientifically based 

benevolent society and more as a self-interested economic monopoly.”38 Despite 

such criticism of organized medicine’s monopolistic practices, the business 

climate of medicine somewhat ironically, although not surprisingly strengthened 

as the political power of the AMA diminished. Congress would further weaken the 

AMA’s pro-physician policies via passage of legislation including the HMO Act of 

1973 39 and the Employment Retirement and Income Security Act of 1974.40,vi  

                                                   
vi The Employment Retirement and Security Act (ERISA) has had a very complex, and 
probably unintentional effect on the ability to initiate litigation against managed care 
organizations. Its many stipulations are beyond the scope of interest of this thesis. 
However, the reader is referred to the following references for further information: (1) 
Hall MA, Bobinski MA, and Orentlicher D (Eds): ERISA Preemption. In The Law of 
Health Care Finance and Regulation, 3rd ed. (New York: Wolters Kluwer Law & 
Business), 2013 (at pp. 149-152); and (2) Lowe JT: Quality Versus Quantity: The 
Medical Malpractice Exemption to ERISA Preemption. Quinnipiac Health Law 
2002;5:153-189). 
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In 1975 the Federal Trade Commission (FTC) initiated another volley of 

federal action against the AMA. Despite prior exposure of its suspect 

monopolistic motives underlying allegedly ethical restrictions against the 

corporate practice of medicine, formal AMA policies remained unchanged and 

incompliant with federal antitrust laws. The AMA then was operating under the 

edicts of its 1957 edition of Principles of Medical Ethics. Section 6 of that 

document retained language to the effect that physicians should refrain from 

providing service under circumstances wherein they would be prevented from 

freely exercising their professional judgment, and thus compromising the quality 

of care delivered.41 Furthermore, additional AMA opinions that had been 

expressed in 1971 42 remained immaterially changed since those written during 

the early 1930s.17-19 The FTC found that AMA’s revised Principle 6 continued to 

subscribe to a substantially anti-competitive position that constituted an 

unreasonable restraint of trade. The FTC specifically rejected the following 1971 

AMA opinions: 

 

1. Opinion 3 – “Unacceptable contract conditions [pertain]: (a) When the 

compensation is inadequate based on the usual fees paid for the same 

kind of service and class of people in the same community, (b) [w]hen 

the compensation is so low as to make it impossible for competent 

services to be rendered, (c) [w]hen there is underbidding by physicians 

in order to secure the contract, (d) [w]hen a reasonable degree of free 

choice of physicians is denied [to] those cared for in a community 
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where other competent physicians are readily available, [and] (e) 

[w]hen there is solicitation of patients directly or indirectly.” 

2. Opinion 4 – “Physicians who are accepting positions that allow lay 

persons to profit from their services ‘are in direct and unethical 

competition with the profession at large’.”  

3. Opinion 5 – “[A] physician should not dispose of his professional 

attainments or services to any hospital, corporation or lay body . . . 

under terms or conditions which permit the sale of the services of that 

physician by such agency for a fee.” vii and 

4. Opinion 8 – “Physicians who accept salaried positions to provide 

medical care in emergency rooms are behaving unethically.”42 

 

The FTC’s “Final Order” of 1979 mandated that such language be 

removed from all future AMA policy statements. That order survived an appeals 

court decision with only minor revisions the following year,43 as well as a divided 

United States Supreme Court decision in 1982.44 The FTC subsequently required 

the AMA to cease and desist from promulgating any ethical restraints concerning 

methods of paying physicians, as well as commenting on the ethical propriety of 

any non-physician owned or managed entity that offered physicians’ services to 

the public.viii Principle 6 of the newly revised policy statement issued by the AMA 

                                                   
vii In the spirit of full disclosure I must admit that during the majority of my radiology 
practice as an independent contractor, I would have violated Opinions 4 and 5 had they 
been in effect at the time. 
 
viii Among other things the AMA’s code of ethics also excluded advertising. As it was 
determined to be another representation of illegal restraint of trade, this ban was lifted 
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in 1980 stated, “A physician shall, in the provision of appropriate patient care, 

except in emergencies, be free to choose whom to serve, with whom to 

associate, and the environment in which to provide medical services.”41,45   

 

The federal indictments of the anti-competitive practices of organized 

medicine that had been orchestrated against the AMA by the DOJ during the 

early 1940s,28,29,37 and again by the FTC during the 1970s and early 1980s 43,44 

set the stage for another landmark antitrust case. On this occasion suit was 

brought against private physicians. Arizona v. Maricopa County Medical Society 

was litigated through the courts, finally reaching the attention of the United States 

Supreme Court in 1981-1982.46 Regional physician groups had established a 

maximum fee schedule for their services, and were charged with illegal price 

fixing in violation of §1 of the Sherman Act.31 Citing Goldfarb v. Virginia State Bar 

(1975),47 the Supreme Court reversed lower court decisions specifying that the 

merely the appellees status as physicians rather than non-professionals was 

immaterial to the charges of price fixing. 

 

                                                                                                                                                       
following the Supreme Court’s 1982 decision. In effect the door was opened to 
marketing and other business practices. “[T]he Commission ordered the AMA to set its 
ethical code aside in the interests of commerce. The implications of such an action for 
the ethical integrity of the profession have not been sufficiently appreciated.” (Italics 
added.) Also see Pellegrino ED: The Commodification of Medical and Health Care: The 
Moral Consequences of a Paradigm Shift from a Professional to a Market Ethic. J Med 
Philos 1999;24(3):243-266 (at p. 255). Also refer to Chapter 7. 
 
 



 

40 
 

 In subsequent FTC-DOJ guidelines the sharing of both resources and 

financial risks among participants of a physician operated network became the 

litmus test as to whether or not the operation would be immune from antitrust 

actions.48,49 “After decades of exemption, [physicians directly had been] brought 

within the purview of the antitrust statutes . . . [T]he antitrust agencies [thereby] 

did much to undermine the organizational structures of professional dominance . 

. .”50 (Italics added.) 

 

*  *  *  *  * 

 

By the early 1980s, continued validity of the CPMD as an instrument for 

protection of physicians’ and patients’ autonomy had been debated for more than 

forty years.51 However, as time passed the AMA’s ability to influence state based 

enforcement of the CPMD became increasingly sporadic. As a state specific 

regulation, the intent of the CPMD was interpreted differently by various 

individual jurisdictions. Generally the policy was prescribed by a state’s medical 

licensure and professional corporation laws. Exceptions to the principles of the 

doctrine became increasingly common, typically applying to non-profit hospitals 

and managed care organizations (MCOs) alike. Despite heterogeneity of 

application of this doctrine under different states’ laws, and inconsistent 

enforcement of its stipulations, the CPMD largely had fulfilled its intentions 

through the 1970s. Since then, however, exponentially increasing national health 
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care expenditures have substantiated valid incentives to contain costs by means 

that have become increasingly deferential to the corporate sector. 

 

 Recall that the CPMD had been introduced when U.S. physicians largely 

had been responsible only for their individual professional and business 

decisions as solo practitioners. However, as more group practices were 

established and grew, the protective qualities of the CPMD for individual 

physicians and their small businesses became increasingly irrelevant. Eventually 

subsets of senior partners and/or physician owners started to make business 

decisions not only for themselves, but also with increasing authority for their 

subordinates as well. Hence, whereas physicians once had been responsible 

only for monitoring the quality of their peers’ performance, some senior 

physicians – like business administrators – now also could monitor and control 

the quantity of other physicians’ work (e.g., productivity standards). By the late 

1980s marketplace priorities began in earnest to infiltrate physicians’ motivation 

for practice. (Also see Chapter 6.) 

 

In 1952 A.M. Master, M.D foresaw volume-based practice. He condemned 

physician “[p]ayment according to the number of patients treated . . . as tending 

to lower the quality of care to each individual.”52,53 More than 60 years later that 

volume-based means of operation has become expected of physicians. But 

should the growing influence of relatively unchecked norms of corporate 

medicine on physicians’ lives and practices.be accepted as the new standard of 
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care? The ethical dilemmas arising from the conflicting interests of commerce 

and medical professionalism cannot be denied.  

 

Although now a relic of the past, retention of the premises of the CPMD 

potentially could have been most useful to prevent further erosion of not only 

physician autonomy, but also the element of trust that is essential for 

maintenance of the doctor-patient relationship. If the spirit of the CPMD has any 

residual purpose it should be to strike an acceptable balance between the 

autonomy of individual practitioners and their patients, and the corporate 

structure that may allow the most efficient use of limited resources for society at 

large (i.e., distributive justice). Volume-base productivity advances the generation 

of commodities for those who can pay, but provides no support .for the equitable 

distribution of health care in the United States. Finally, a twenty-first century 

acknowledgment of the spirit of the CPMD also should protect physicians from 

themselves. Those doctors who are primarily motivated by commercial interests 

should not have the unilateral power to control the work habits of their more 

professionally grounded colleagues.  

*  *  *  *  * 

Hence, the cause of this major paradigm shift of the late twentieth century 

must be attributed at least in part to the medical profession itself. The 

monopolizing business practices of organized medicine that were adopted during 

the early twentieth century did nothing to further the image of physicians as 
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altruistic healers above the enticement of mere money.ix As will be further 

explored in ensuing chapters, the declining influence of the CPMD paradoxically 

would exacerbate the future business inspired, if not truly self-serving 

characteristics of some late twentieth century physicians, as well as contribute to 

the eventual commercialization of the profession. 

 

Has medical professionalism succumbed to the pressures of commercial 

production? Perhaps we also should ask ourselves if the American public should, 

if it has not already, come to expect a lower threshold for ethical behavior from its 

physicians. These questions are not new, but I believe the underlying problems 

have grown worse with time. Cautionary words written nearly a quarter century 

ago by leading advocates for medical professionalism are no less true today.  

 

“The most crucial dilemmas of medical ethics today are not those 

arising from medicine’s scientific progress. They are dilemmas of 

professional ethics, those that go to the heart of what it is to be a 

physician x. . . Each of these dilemmas, although occasioned by 

technology, arises from changing roles of the profession in 

response to public and private expectations.”54  

 

                                                   
ix “To place self-interest ahead of the interests of patients . . . is to abrogate the very 
essence of what it is to be a physician.” See reference 54 (at p. 36). 
 
x The effect of the contrary forces of commercialism and professionalism upon the 
concept of medicine’s “internal morality” will be discussed at length in Chapter 11. 
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Indeed, is it already too late to prevent the modern American physician from 

becoming a “mere money maker”1 for the medical industrial complex? 
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CHAPTER 3 – TWENTIETH CENTURY EVOLUTION OF AMERICAN MEDICAL 

BUSINESS INTERESTS: INSURANCE AND MANAGED CARE 

 

“As the practice of medicine is not a business and can never be one, the 

education of the heart – the moral side of man – must keep pace with the 

education of the head. Our fellow creatures cannot be dealt with as a man deals 

in corn and coal; ‘the human heart by which we live’ must control our professional 

relations . . .” – Sir William Osler, Centennial Celebration of the New Haven 

Medical Society, 1903 1 

 

American physicians of the late nineteenth and early-mid twentieth 

centuries worked within a cottage industry of solo practitioners or small 

partnerships. They were free of direct managerial oversight, and developed 

styles of practice based on their patients’ needs. Even as post-World War II 

group medical practices started to grow, the cost of care remained essentially 

immaterial to daily management decisions. The FFS payment system seemingly 

existed as a private agreement between a patient and her doctor.2 Any 

procedure, medication, or hospitalization thought to be necessary for a patient’s 

well-being would be ordered and obtained without question. Unfortunately, this 

illogical, albeit seemingly idyllic relationship was established by the failed public 

acknowledgement of substantial and growing financial burdens of heretofore 

silent third party payers (i.e., employers/commercial insurance and government 
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agencies). Nevertheless, the AMA held steadfast in its endorsement of FFS 

private practice as the bedrock of American medicine. This reticence to bear 

witness to a rapidly changing socioeconomic environment would not bode well 

for American medicine as it approached the closing decades of the twentieth 

century.3 

 

*  *  *  *  * 

 

 What would eventually become a closely intertwined, yet also ultimately 

divisive relationship between medical practice and the insurance industry started 

as a tentative partnership that arose in response to the economic downturns of 

the Great Depression. Prior to 1933 most health care services had either been 

paid by patients out of pocket in cash or in kind, or subsidized by not for-profit 

hospitals or other charitable organizations. By then isolated private prepayment 

plans also had been established wherein a defined set of services would be 

provided by a defined panel of providers for a fixed monthly payment.4 Among 

these pioneers was the Ross-Loos Clinic that was established in 1929 as a 

service for civil employees in Los Angeles. As you will recall from Chapter 2, the 

AMA then considered prepaid group practice as antithetical to the dignity of the 

medical profession. Nearly a decade prior to the DC-based litigation that would 
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culminate in the AMA’s conviction for antitrust violations,i the physician leaders of 

Ross-Loos were expelled from the Los Angeles County Medical Society. Their 

membership and other closely attendant rights as doctors (e.g., malpractice 

insurance) were reinstated only upon their promise to abandon prepaid business 

practices.4,5  

 

Nevertheless, the advancing financial stressors of the Depression 

increased the demands for cost control that were placed on physicians and 

hospitals. Initially hospitals were more successful than the physicians had been 

in their initial foray into prepaid health care.ii The first hospitalization plan of this 

type was created in 1929. Baylor University Hospital of Dallas agreed to accept a 

monthly 50 cent fee from all teachers employed by the local public school system 

in exchange for up to 21 days of prepaid hospital services annually (i.e., a 

service benefit plan). This novel payment system proved to be successful and 

soon spread nationally. The first community wide service benefit plan for 

hospitalization was established in Sacramento in 1933. The following year one of 

its member hospitals adopted a logo that would become emblematic of the entire 

fledgling hospital insurance system, “Blue Cross” (BC).5  

                                                   
i See Appendix C, 1938-1943: (1) Group Health Association v. Moor et al. (US District 
Court, District of Columbia, 24 F Supp 445), (2) United States v. American Medical 
Association (110 F 2d 703), (3) American Medical Association and Medical Society of 
the District of Columbia v. United States (130 F 2d 233), and (4) American Medical 
Association v. United States (317 US 519). 

ii Recall that although the AMA had granted concessions (although relatively minor) to 
their anti-contract medicine policy in 1927, it soon thereafter proceeded to ostracize and 
close prepaid practices. See Chapter 2. 
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The AMA observed these changes in hospital payment plans warily. The 

medical establishment initially permitted its member physicians to participate in 

corollary reimbursement programs for professional services as long as FFS 

indemnity insurance remained in effect. By the 1940s hospital and medical 

organizations struck a compromise to develop a broader, public form of prepaid 

service benefit plans including payment directly to physicians under the 

supervision of local medical societies. That scheme was the immediate 

predecessor to modern “Blue Shield” (BS) plans.4-7 Unlike prior private 

prepayment plans that had been intended to promote competition, the original 

non-profit BC/BS service benefit plans were committed to equal, but separate 

treatment of all accredited health care facilities and licensed providers. They 

“made no attempt to use their purchasing power to extract price reductions or 

quality enhancements from the participating providers.”4 Hospital (BC) and 

physician (BS) billing were separate; physicians were paid retrospectively on a 

usual FFS basis.  

 

The plans were popular, even though their growth largely had been 

facilitated by “historical accident”. Wartime wage and price controls were in effect 

during the 1940s serving as a disincentive to employment. Subsequent federally 

sanctioned wartime tax exemption of employer contributions to health insurance 

served as an alternative and effective means of luring scarce workers.8 

Subsidized company-based group health insurance soon became an expected 
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fringe benefit of employment.iii Upon this introduction of a large pool of low risk, 

healthy enrollees, commercial insurance carriers thereafter entered the indemnity 

health care market as well. Like the existent non-profit BC/BS plans, commercial 

plans also paid physicians on a FFS basis. As such, doctors’ usual charges were 

subject only to ceilings based on the community’s prevalent fees (i.e., “usual, 

customary, and reasonable” - UCR). “As increases in charges billed in one year 

contributed to the raising of the ceiling in the next year, physician prices 

escalated rapidly. . .” 4,9;iv 

 

These economically based post-war decisions retrospectively have come 

to be understood as key factors that steered the United States along its uniquely 

capitalistic pathway toward commercialized medicine. After World War II other 

industrialized nations, notably Great Britain, sought primary guidance from their 

central governments. Government owned health facilities (“socialized medicine”) 

or federal single payer programs (“socialized insurance”) developed elsewhere, 

in contrast to our health care system being the product of federal assistance to 

                                                   
iii Unfortunately employer based health care insurance also would have the unintended 
consequence of creating “job lock” wherein the concurrent development of a new 
medical disorder while employed at any given enterprise would establish a “pre-existing 
condition” as an impediment to continued insurability through future employers. See 
Feldstein PJ: Health Care Economics, 7th ed. (Clifton Park: Delmar), 2012 (at p. 237). 

iv Note that the federal government then accepted only a secondary function in the 
underwriting of health care expenses through tax incentives. Direct federal responsibility 
for the reimbursement of health care services became much more substantial upon the 
introduction of Medicare and Medicaid plans during the mid-1960s. 
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industry (i.e., tax incentives).v In the U.S. medical care came to be funded 

primarily by employer provided health insurance. Private companies were 

incentivized to establish health care plans for their employees by means of 

federal exemption of related funds from corporate taxation. Hence, relative to 

other industrialized nations the American health care system became 

increasingly dependent on an entirely different political foundation - employment, 

labor unions, and tax benefits.10 President Truman advocated for a nationalized 

health insurance program in his 1948 bid for re-election. Although he narrowly 

defeated New York Governor, Thomas Dewey, to retain the White House, 

Congress fell into Republican control. Along with “big business” and the AMA, 

Republicans “unashamedly equated [the Truman plan] with communism, and 

raised the specter of enslaved doctors operating on unwilling patients.”11  

 

 The percentage of insured Americans rose through the 1950s largely due 

to employer based policies covering workers and their families. However, those 

citizens having the greatest need for health care insurance, the elderly and the 

disabled, as well as the unemployed or retired, remained uninsured.4 Aside from 

the direct link between employment and personal health insurance, the internal 

                                                   
v A fundamental difference between the two health care systems must be kept in mind. 
Ann Tenbrunsel, an American business ethicist, speaks of the “triple bottom line” 
mentality of European health care: “People, profit, and planet”. Its distinction from the 
well-known American “single bottom line” – profit – should be immediately apparent. See 
Tenbrunsel AE: Commentary: Bounded Ethicality and Conflicts of Interest citing 
Elkington: The Chrysalis Economy. (Oxford: Capstone Press), 2001. Reprinted in Moore 
DA, Cain DM, Loewenstein G, et al.: Conflicts of Interest: Challenges and Solutions in 
Business, Law, Medicine, and Public Policy. (New York: Cambridge University Press), 
2005, pp. 96-103 (at p.101).  
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policies of most commercial insurers in no small part contributed to an enlarging 

uninsured segment of the American populace as well.vi Whereas BC/BS service 

plans, like nationalized single payer plans elsewhere, essentially adopted a 

single large risk pool under the concept of “community rating” (a uniform policy 

price), commercial insurers defaulted to “experience rating”. By segregating the 

covered population by their personal health risk, younger people could be 

insured at a lower cost than older and often sicker people. To stem an increasing 

loss of market share (i.e., young, healthy employees), BC/BS plans eventually 

were forced to reduce their costs by adopting this lower cost experience rating 

system as well. Thereafter health insurance became progressively more cost 

prohibitive for those older and sicker people who had the greatest need for 

coverage.10,12 

 

Congress responded to the problems of the uninsured in 1965 with 

adoption of the federally subsidized programs, Medicare 13 and Medicaid.14 

                                                   
vi A detailed discussion of the insurance industry’s business practices is beyond the 
scope of this thesis. Briefly a “risk pool” is the population to be insured. Larger 
populations spread the risk of accepting unhealthy people who will be costly for the 
company to cover. Irrespective of the size of the risk pool, community rating in its purest 
sense does not segregate enrollees on the basis of their health status (i.e., “pre-existing 
conditions”). The same premium is charged for all members of the risk pool. On the 
other hand, by segregating the risk pool of enrollees on the basis of pre-existing 
conditions (i.e., “experience rating”), subgroups of relatively higher and lower risk are 
charged accordingly. Hence, the typically young, healthy employee (as well as his 
employer) may pay a lower premium through the latter process. Consequently as fewer 
and fewer healthy people exist within any given risk pool, the remaining older people 
face progressively increasing premiums due to their higher risk of illness (“adverse 
selection”). See Getzen TE: Health Economics and Financing, 5th ed. (Hoboken: John 
Wiley & Sons, Inc.), 2013 (at Chapter 4: pp.69-93). Also see Chapter 7 for further 
discussion of health care economics. 
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Passage of these massive entitlement programs may be viewed retrospectively 

as America’s first major step toward socialized medicine. Not surprisingly they 

too were opposed by the AMA as well as conservative politicians who also went 

so far as to describe the acts as “Soviet-like” in their Cold War reach into private 

concerns.15,16 Nevertheless, Medicare and Medicaid “solved the worst of the 

access problems by entitling the majority of the elderly and the poor to public 

health insurance . . .”4 

 

*  *  *  *  * 

 

Despite significant judicial challenges to the self-protective, monopolistic 

policies of organized medicine that been established by the early 1940s, the 

immediate post-war years witnessed unprecedented growth not only in American 

industry, but also within the disciplines of science and medicine. Hospital 

construction flourished under the auspices of the Hill-Burton Act of 1946 17,18, and 

the National Institutes of Health (NIH) developed into an internationally renowned 

research center. Between 1941 and 1951 total research funding in the United 

States increased from $18 million to $181 million.19 Between 1955 and 1960 

federal funding at the NIH alone increased from $81 million to $400 million.18,20  

 

However, by the late 1950s to mid-1960s the favored social status of the 

medical profession had reached its zenith. Limited financial aid to medical 
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education did not mirror the impressive growth of research funding. The AMA’s 

opposition to expansion of medical school development and enrollment blocked 

sufficient expansion of the physician workforce throughout the 1950s. “The great 

increase in demand for medical care, with no corresponding increase in the 

supply of physicians, was to have repercussions for years.”21 A growing disparity 

in the placement of physicians and medical care correlated well with similar 

disparities of wealth and class (i.e., distributive injustice). “In the 1960s many 

began to observe that abundance and scarcity in medicine were side by side. . . 

[M]edicine was now becoming [another increasingly blatant] symbol of the 

continuing inequities and irrationalities of American life.”22 

 

Post-war economic growth in the U.S. peaked during the 1960s. 

Thereafter the economy of the 1970s was plagued by the greatest inflation of the 

twentieth century.23 Persistently rising health care costs became prohibitively 

expensive not only for many individuals, but also for society at large. Employers 

passed greater percentages of insurance costs on to their employees as 

business profits declined, thereby directly exacerbating wage stagnation. 

Consistent with other regressive tax plans, the exclusion of employers’ costs of 

health care benefits from taxable employee wages also held the greatest 

advantage for high income workers, but less benefit for those receiving the least 

pay. Additionally the less direct costs of payroll and income taxes subsidizing 

Medicare and Medicaid programs further restricted wage growth.4,24-27 These 

growing monetary considerations for individuals, employers, insurers, and the 
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government paved the way for eventual expansion of less costly HMO plans 

within the American health care market. 

 

*  *  *  *  * 

 

The federal government’s initial response to the social problems of the 

1960s was the redistribution of resources. The Johnson administration 

introduced the Great Society primarily in reference to civil liberties. Within that 

wide scope of interest Medicare and Medicaid served to broaden the public 

distribution of health care services as well. However, in deference to lobbying 

efforts of organized medicine, the monumental health care expansion of the 

1960s was accompanied by no appreciable change for its mechanisms of 

delivery and payment. Unfettered usual, customary, and reasonable (UCR) FFS 

health care services thereby became available to millions of additional citizens. 

As a direct, although surely unintentional consequence of the government’s 

efforts to ameliorate unfair neglect of the elderly and impoverished, the federal 

expenditure of health care dollars began its rapid and progressive rise.4,28  

 

 Whereas America’s spending for health care in 1960 had been $27 

billion, or 5.1% of the gross domestic product (GDP); by 1970 that figure 

increased to $73 billion (7.1% GDP). Throughout the course of the 1970s the 

public share of health care funding ballooned from 25% to 38% of all health 
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related expenditures. Total national health care costs would remain grossly 

unchecked expanding further to $247 billion (8.9% GDP) in 1980 and $699 billion 

(12.2% GDP) by 1990.29,30  

 

“Post-war public policy initially respected and then threatened to 

undermine the sovereignty of American medicine.”25 Hence, following the 

massive expansion of health care facilities and financial backing of medical 

research of the 1950s, and the equally impressive redistribution of health care 

during the 1960s, federal policy of the 1970s and 1980s turned to regulatory 

mechanisms. The time had come to slow, if not stop the uncontrolled expansion 

of health care expenses in the U.S.  

 

By the 1970s the tide of public sentiment had turned. Previously strong 

public opposition to federal health care regulation weakened. Not since the Great 

Depression (e.g., the Committee on the Costs of Medical Care - CCMC) had 

public officials been more ready to oppose medical interests. “The cost question 

[also] turned the spotlight on . . . other deficiencies of the [American medical] 

system.”31 Responsibility for an escalating health care crisis publicly and 

appropriately was placed squarely on the shoulders of the medical profession by 

conservative economists and liberal social reformers alike. Physicians were 

blamed for the climbing costs of medical care as well as its paternalistic means of 

delivery. “American medicine, the consensus held, was overly specialized, 
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overbuilt and over-bedded . . .” Dwindling numbers of primary care physicians 

limited access to general health care even in those communities that were not 

otherwise underserved. Furthermore “for all the costs, the health of Americans 

did not seem to be as good as that of the people of most other industrialized 

countries.” 32,vii Perhaps this loss of public confidence was the true heart of the 

crisis for our health care system. Irrespective of medical opinion, many significant 

profession altering changes now were underway for American health care. 

 

The term “health maintenance organization” (HMO) was coined in 1970 by 

Paul Ellwood, Jr., M.D., a Minneapolis rehabilitation specialist. He argued that 

whereas current financial incentives of FFS practice ironically penalized HCPs for 

returning patients to health, reimbursement mechanisms more appropriately 

should reward the maintenance of good health.33 Liberal Congressional 

advocates for medical reform who emphasized prepaid group practice and 

preventative care, were joined by their cost-containing, conservative colleagues. 

In 1971 President Nixon announced “a new national health strategy” that would 

                                                   
vii Controversial, although oft-cited World Health Organization data from 2000 identified 
the U.S. health care system as #37 on a list of international rankings, falling behind 
France, Japan, the United Kingdom, Switzerland, Sweden, and Germany. (1) 
Furthermore, a 2017 study evaluating death statistics revealed that despite spending 
approximately $9000/citizen/year, the U.S. achieved a score of 80 placing this country at 
the bottom of the second decile of nations, comparable to Estonia and Montenegro. (2) 
 
See (1) World Health Organization’s Ranking of the World’s Health Systems. Located at 
http://thepatientfactor.com/Canadian-health-care-information/world-health-organizations-
ranking-of –the-world-health-systems/; and (2) Cha AE: ‘An Embarrassment’: U.S. 
Health Care far from the Top in Global Study. Washington Post, May 18, 2017.  
Located at http://www.washingtonpost.com/news/to-your-health/wp/2017/05/18/an-
embarrassment-u-s-health-care-far-from-the-top-in-global-study/?utm_term= 
.2587ee03ab60 (Each accessed July 2, 2017.) 
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promote and support the development of HMOs. During Congressional haggling, 

initial Democratic considerations for a broad, nationalized health care plan 

evolved into a Republican program that “welcomed profit-making corporations as 

part of the health maintenance industry.” Nevertheless, “[a] remarkable change 

had taken place. . . The socialized medicine of one era had become the 

corporate reform of the next.”33 (Italics added.)  

 

Congress passed the HMO Act in 1973.34 It subsidized the development of 

HMOs with grants and low interest loans. Contrary to AMA policy and the waning 

tenets of the Corporate Practice of Medicine Doctrine (CPMD), the HMO Act also 

was exempt from existing state health laws banning prepaid group practices. 

Businesses employing more than 25 people were required to offer at least one 

HMO as an alternative to traditional indemnity plans. Yet, despite the fanfare that 

introduced the Act, it proved to be disappointing. Inadequate funds had been 

appropriated to support needed capital expenditures. Additionally, original 

decisions to utilize group community rating for all subscribers in lieu of less costly 

experience rating, and to provide limited open enrollment annually to all 

applicants introduced sufficient adverse selection to render HMO plans poorly 

price competitive with conventional health insurance.35-37;viii (Also refer to 

Chapter 3, footnote vi.) 

 

                                                   
viii Note the uncanny repetition of the very same problems that would limit the 
effectiveness of “Obamacare” nearly 40 years later. 
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Despite a flurry of Congressional efforts to reform health care during the 

early 1970s, the timing of the HMO Act also was ill fated. Watergate cast a long 

shadow diverting public interest while simultaneously ending Nixon’s presidency. 

By the mid-1970s political attention had turned to then significant economic 

problems of recession and inflation. The “economic slowdown brought about a 

backlash against the welfare state . . . marking the end of the post-war growth of 

social entitlements.”38 Expansion of HMOs during the Carter administration was 

slow, and their development during the 1980s was eclipsed by the growth of for-

profit corporate interests. No meaningful resumption of the HMO momentum 

would return until the 1990s when the Clintons assumed residency of the White 

House. (See Chapter 5.) By the time of their arrival in Washington, the once 

unchallenged sovereignty of medicine had long since ended.  
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CHAPTER 4 - AS AMERICAN SOCIETY EVOLVES SO MUST MEDICINE: 

AUTONOMY, INFORMED CONSENT, AND LIABILITY 

 

 “It may well be that we will have to repent in this generation. Not merely 

for the vitriolic words and the violent actions of the bad people, but for the 

appalling silence and indifference of the good people who sit around and say 

‘Wait on time.’.” – Martin Luther King, Jr. (1929-1968)1 

 

 Throughout much of the early-mid twentieth century, men and women who 

became physicians were considered to have achieved the epitome of the learned 

professions. Medicine’s scientific foundation and its requirement for years of 

arduous clinical training conveyed an aura of authority and public respect. This 

extensive educational background also created a marked asymmetry of 

knowledge between doctors and their patients. The establishment of a trusting, if 

not dependent, relationship was essential to the doctor-patient relationship.2 The 

attendant bonds of trust and confidentiality, as well as personal and 

individualized service granted unique social rights and responsibilities to the 

profession. The fiduciary relationship between physician and patient came to be 

central to ethical medical practice. Physicians “could expect deference to their 

clinical opinions and cooperation with their therapeutic recommendations.”3  
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However, as a consequence of society’s new appetite for personal 

autonomy, public trust in medicine as well as government fell during the turbulent 

1960s and 1970s.3 It was an era of profound social evolution with strident 

interracial and intergenerational conflict – civil rights demonstrations, anti-

Vietnam war protests, and growing suspicion of and disrespect for authority 

figures. The United States became markedly less “united” during those decades. 

We witnessed contradictory psychological extremes ranging from the immense 

national pride that was achieved upon conquering the moon to the shame of the 

brutal assassinations of our political leaders. It was a long, tortuous pathway 

between Woodstock and Watergate.  

 

*  *  *  *  * 

 

The groundbreaking civil rights struggles of the 1960s became even 

broader in scope during the 1970s and 1980s. Health care issues (e.g., patients’ 

rights to self-determination including ACT UP i) were prominent among many 

perceived entitlements including advocacy for women and the feminist 

movement, improved federal recognition of the existence and needs of the 

“handicapped”, and social parity for gays and lesbians. Paul Starr reported,  

                                                   
i AIDS Coalition to Unleash Power. Among other activities this organization accelerated 
the public release of investigational medications during the acquired immune deficiency 
syndrome (AIDS) pandemic. 
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“Health care is a matter of right, not privilege: No other idea so 

captures the spirit of the time. The law did not, in fact, recognize 

any general right to health care . . . [P]hilosophers and lawyers 

questioned what a right to health care or to health itself might 

require. But despite such objections, the claim was for a time so 

widely acknowledged as almost to be uncontroversial.”4  

 

Concerns for patients’ rights of self-determination centered not so much 

on the right to health care as they did to draw attention to perceived rights within 

health care.ii Matters of informed consent, including patient participation in the 

planning, or refusal of suggested medical treatment, and end of life decisions 

gained much greater importance as basic civil liberties. Whereas the common 

demand to receive more health care implies a positive obligation for the State to 

provide those services (i.e., beneficence), claims for rights within health care 

place the obligation directly upon the health care system itself. These more 

personal rights demand greater equity between a patient and her physician. They 

challenge the distribution of power (i.e., autonomy).  

 

Starr also wrote, “[F]ew other developments so well illustrate the decline of 

professional sovereignty [during] the 1970s as the increased tendency . . . to 

                                                   
ii Although rights within American health care have been established, the more 
fundamental and global issue of ethical rights to health care or even to health itself 
remain quite controversial. Further discussion of this sensitive issue is beyond the scope 
of my thesis. 
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view the doctor-patient relationship as a partnership in decision making rather 

than a doctors’ monopoly.”4 Prior to the 1960s the generally accepted etiquette of 

the doctor-patient relationship was one of deference to the physician’s greater 

knowledge and experience. The physician’s role as sole decision maker was 

expected, and was considered to be an act of beneficence. However, respect for 

persons gained greater importance within American culture by the 1970s. 

Perhaps also as a consequence of emerging distrust of physicians’ financial 

motives and professional ethics, the public gradually became increasingly 

conscious of the need for patients’ rights. People increasingly asserted their right 

to receive medical information upon which they could make personal, 

independent judgments. A patient’s opinions came to play a much greater role in 

the ultimate decisions made for her personal health care management.5,6  

 

I believe that the relinquishment of hard paternalism should be regarded 

as a favorable milestone in the social transformation of the medical profession. 

Personal autonomy became at least as important to the new doctor-patient 

relationship as the fulfillment of any Hippocratic duty of nonmaleficence. 

However, proper respect for persons is not merely a gift passively to be granted 

from a sovereign to his subjects. Rather, it is the active removal of unreasonable 

restraint, an exercise of beneficence and professionalism.iii (Also see Chapter 

11.) 

                                                   
iii See Chapter 11 for further discussion of the relationship of relinquished paternalism to 
medical professionalism and medicine’s “internal morality”. 
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*  *  *  *  * 

 

A landmark legal case further establishing precedent for both personal 

autonomy and the ethical right to informed consent is Canterbury v. Spence.7 Mr. 

Canterbury, a 19-year-old clerk in Washington, DC, presented to Dr. Spence for 

evaluation and treatment of back pain. Dr. Spence advised Canterbury to 

undergo a laminectomy. Court records indicated that Canterbury neither objected 

to the procedure nor raised questions for the defendant. As the appellant was a 

minor at the time, Dr. Spence also telephoned his patient’s mother in West 

Virginia who questioned the potential risks of surgery. She recalled that Dr. 

Spence replied, “Not any more than any other operation.” Court records were 

unclear as to whether Mrs. Canterbury consented to the operation for her son 

prior to the procedure, although a signed ex-post consent form was introduced 

into evidence. 

 

The laminectomy at first appeared to have been performed uneventfully. 

But during the immediate post-operative period Canterbury fell from bed 

sustaining permanent partial paralysis and incontinence. Only limited 

improvement was achieved following a second unspecified operation. Two years 

after attaining majority status, Canterbury in 1963 filed suit against Dr. Spence 

and Washington Hospital Center charging failure to inform him pre-operatively of 

surgical risks, and negligent post-operative care, respectively. The trial judge 

granted each of the defendants’ pleas for a directed verdict. This decision was 
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reversed by the District Court of the United States for the District of Columbia in 

1972. Writing for the Court was Judge Spottswood Robinson, III.  

 

“A physician is under a duty to treat his patient skillfully, but 

proficiency in diagnosis and therapy is not the full measure of his 

responsibility. . . [T]he physician is under an obligation to 

communicate specific information to the patient when the 

exigencies of reasonable care call for it . . . The patient’s reliance 

upon the physician is a trust of the kind which traditionally has 

exacted obligations beyond those associated with arm’s length 

transactions. . . Caveat emptor is not the norm for the consumer of 

medical services. Duty to disclose . . . is a duty to volunteer . . . the 

information the patient needs for intelligent decision.”7,8 (Italics 

added.)  

 

In addition to addressing the physician’s duty to provide informed consent 

to patients, Canterbury importantly also speaks to the limitations that must be 

placed on the physician’s ability to define his own legal constraints. It raises the 

key concept of the “reasonable person” as the appropriate judge of the content of 

truly informed consent. This important shift of focus transfers control of the 

disclosure standard from the physician to the patient.  “Respect for the patient’s 

right of self-determination on particular therapy demands a standard set by the 

law for physicians rather than one which physicians may or may not impose upon 
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themselves.”  The boundaries of the physician’s duty to reveal are shaped by the 

patient’s need to know.7,8 

 

Furthermore, Canterbury also illustrates a fundamental difference between 

legal and ethical standards. Whereas legal negligence attaches to lack of 

informed consent only upon the development of directly related adverse 

outcomes, ethical negligence applies to any intentional omission of information. 

Legally, lack of informed consent is actionable only when injury has occurred; 

causation exists only when a fully informed “prudent person” would have declined 

treatment.8 However, respect for persons or the right of individual autonomy is 

violated irrespective of the outcome of uninformed or poorly informed consent. 

 

In the context of obtaining consent for medical procedures that are 

performed expeditiously with productivity considerations in mind, is the patient 

truly informed without knowledge that timesaving “short cuts” acceptable to the 

physician may be taken to facilitate efficiency and profit, as well as job security? I 

think not, but before addressing this issue further the related concepts of 

vicarious and direct liability should be addressed as well.  

 

*  *  *  *  * 
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The classic case Schloendorff v. Society of New York Hospital addresses 

both consent and liability.9 In 1908 plaintiff Schloendorff was admitted as a “well-

to-do” patient at the charitable New York Hospital for evaluation of “some 

disorder of the stomach”. A “lump” was discovered, but its significance could not 

be determined without an “ether examination”. Although she granted permission 

to her doctors for this examination, she refused removal of the lump in question. 

Nevertheless, a hysterectomy was performed identifying a benign uterine fibroid 

tumor. Apparently the procedure was somehow complicated by the development 

of gangrene necessitating amputation of several fingers of her left hand. Mrs. 

Schloendorff sued the hospital.9,10 Quite famously, Justice Cardozo ruled: 

 

“The wrong was not that of the hospital; it was that of physicians, 

who were not the defendant’s servants . . . If, in serving their 

patient, they violated her commands, the responsibility is not the 

defendant’s; it is theirs. . .  Every human being of adult years and 

sound mind has a right to determine what shall be done with his 

own body; and a surgeon who performs an operation without his 

patient’s consent commits an assault, for which he is liable in 

damages.”9 (Italics added.)  

 

During the early twentieth century an implied waiver of liability was 

applicable to charitable institutions wherein they were held largely immune from 
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the actions of their physician staff, be they employees or independent 

contractors. Per the Schloendorff Court, 

 

“One who accepts the benefit of a charity enters into a relation 

which exempts one’s benefactor from liability for the negligence of 

his servants in administering their charity. . . [T]he relationship 

subsisting between a hospital and the physicians who serve it . . . is 

not one of master and servant, but . . . of an independent contractor 

. . . liable, of course, for his own wrongs to the patient . . . but 

involving the hospital in no liability, if due care has been taken in his 

selection.”9,10  

 

As hospitals, for-profit or otherwise, clearly evolved into business 

enterprises, an increasing number of exceptions to the rule of implied waiver of 

liability for “charitable” institutions were allowed by the courts. By 1957 the New 

York court reversed Schloendorff in Bing v. Thunig. “The conception that the 

hospital does not undertake to treat the patient, does not undertake to act 

through its doctors and nurses, but undertakes simply to procure them to act 

upon their own responsibility, no longer reflects the fact.”10,11  

 

Note how this more modern perception of hospital involvement in 

physicians’ behavior contradicts earlier court rulings prohibiting the corporate 
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practice of medicine.  How can respondeat superior liability be premised on the 

principal’s control of its agents’ actions if layperson management of physicians 

also constitutes the unlicensed practice of medicine? Nevertheless, modern law 

typically places vicarious, if not direct liability upon hospitals for the actions of 

their employed doctors and nurses even in the absence of direct control of their 

behavior. The same concept also applies to independent contractors if 

“ostensible agency” is either implied or inferred.11 

 

In 1965 Darling v. Charleston Community Memorial Hospital 12 further 

deepened hospital responsibility for the actions of its staff. The court in this 

notable decision upheld a lower court verdict declaring the hospital to be directly 

rather than vicariously liable for negligent patient care. Perhaps the greatest 

impact of this decision was not merely further erosion of respect for the CPMD. 

Rather it heralded the impending reduction of physicians’ authority and clinical 

autonomy that would besiege the profession for decades to come. The greater 

responsibility for patient welfare now placed upon hospitals simultaneously 

granted them greater power to supervise physician behavior. Not surprisingly the 

AMA vigorously opposed this ruling.12,13 As will be further discussed in the next 

chapter, tension between doctors and hospital administration would be greatly, 

and perhaps irreversibly, exacerbated in the early 1980s  by increasingly 

diverging financial incentives. Ultimately administrative powers would surpass 

physicians’ authority by the waning years of the twentieth century. 
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Returning to the aforementioned question of truly informed consent in 

today’s business climate of medical practice, what, if any  obligation do 

physicians or health care facilities have to inform patients of potentially 

compromised care because of primarily financial considerations? Irrespective of 

motivation (e.g., profit or distributive justice), are undisclosed productivity related 

“efficiencies” acceptable? This obvious lack of transparency certainly must 

challenge the autonomous decision making capacity even of the “prudent (or 

reasonable) person”. Such incomplete disclosure not only compromises the 

validity of a patient’s consent, but also seeks ownership of legal liability and 

ethical responsibility. Who is the “captain of the ship”?iv In the absence of known 

case law specific to this point, I must resort to personal experience as an 

illustration of the problem.  

 

*  *  *  *  * 

 

As a locum tenens radiologist (independent contractor) I served at the 

contractually defined pleasure of licensed physicians or hospitals under whose 

corporate name all billing was performed. Although contracts generally stipulated 

that the client (i.e., hospital or private medical group) allow me to work self-

directed in order to avoid culpability for my actions, this clause often was ignored. 

Especially as reimbursement for radiology services fell, I instead was 

                                                   
iv This phrase has been used as a descriptor of vicarious liability. See Thomas v. Raleigh 
General Hospital, 1987. (358 SE 2d 224)   
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admonished to work at specified and not infrequently increasing rates of speed 

(i.e., the client’s minimally acceptable number of cases per day). On occasion I 

even was expected to sign reports without question that had been altered 

administratively to include specific billable phrases.  

 

To accommodate clients’ expectations, acceptance of certain timesavers 

would be necessary. Encouragements to “work smarter, not harder” could 

include advice to neglect comparing present with prior studies for observation of 

interval progression or regression of pathology, to avoid inclusion of pertinent 

negative findings, and to minimize creation of individualized specific reports to 

better accommodate standard truncated and generalized templates. Although no 

single class of patient was targeted for such treatment – emergency cases, 

cancer patients, or routine office visits – the most complicated cases always were 

at greatest risk for insufficient attention. Needless to say, my ethical concerns 

were irrelevant. (Please also see Appendix D where I offer my personal 

experience as a patient.) 

 

From a business perspective this behavior is quite logical. No relationship 

exists between the charges posted for a procedure and the quality of the work 

performed. Timesavers (i.e., “short cuts”) in standard practice permit more 
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procedures to be completed and more charges to be generated per given time.v 

Additionally with a fixed daily rate of payment, the client’s cost for contracted 

physician services on a per procedure basis decreases as the volume of work 

increases. From this perspective, the contract physician’s failure to work faster 

may be perceived as laziness, and his concern for errors as misplaced. After all, 

negligence applies only if (1) an error is discovered and (2) that act results in 

actual injury. Furthermore, the employer always could hope that all blame for 

malpractice would fall only upon the contracted doctor. If actually faced with 

direct culpability for a patient’s injury, some clients appeared prepared to justify 

even the intentional commission of malpractice to themselves as nothing more 

than a “cost of doing business”.  

 

To refuse to honor the client’s expectation or the employing physician’s 

example eventually either could discourage future employment, or provoke 

immediate dismissal. (Also see Chapter 9.) Such was my ultimate fate. Medical 

professionalism and the conscientious protection of patients’ well-being have 

become unacceptable commercial liabilities. As commodities of today’s medical 

marketplace not only are “our fellow creatures [being] dealt with as a man deals 

in corn and coal.”14 So too are we physicians.   

                                                   
v In 2008 Robert Kuttner wrote of the “false economy . . . of commercialized managed 
care.” In an effort to increase caseload and income, doctors may sacrifice their “most 
precious commodity”, time. He described several “self-defeating effects” of this 
phenomenon including insufficient time with patients, missed cues, frank mistakes, and a 
compensatory tendency among PCPs to order even more tests and seek more 
consultations. See Kuttner R: Market-Based Failure – A Second Opinion on U.S. Health 
Care Costs. NEJM 2008;358(6):549-551. 
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CHAPTER 5 – OPEN FOR BUSINESS: NEW MANAGEMENT FOR THE 

“DOCTORS’ WORKSHOP” 

 

“One of the pernicious effects of contractual practice is that each of them 

stimulates the launching of other similar schemes until there are many . . . The 

first may have safeguards . . . but as new ones are formed the barriers are 

gradually broken down in order to secure [more] business.” - Committee on the 

Costs of Medical Care: Medical Care for the American People, Minority Report, 

1932.1  

 

American business wooed the medical profession throughout the twentieth 

century. As you will recall from Chapters 2 and 3, the profession reciprocated 

poorly at first. Organized medicine actively opposed any relationship between 

physicians and corporate interests as not only unprofessional, but also unethical. 

Throughout the first half of that century the AMA ruled supreme as a strict and 

protective parent of the medical profession. Advocacy for its anti-corporate 

sentiment was not to be questioned; violation of its rules was met with swift and 

severe punishment. Those doctors who dared to challenge AMA authority would 

find themselves shunned by their colleagues if not indeed banished from 

practice. The professional family’s sovereignty and prestige were not to be sullied 

in the marketplace. 

 



 

73 
 

Nevertheless, the business community remained an ardent suitor. During 

the Great Depression, its cost conserving appeal increased for a small subset of 

less traditional physicians. Although rebuffed by AMA policy, the new concept of 

prepaid practice gained attention as a means of offering reasonably priced health 

care to the public at a time of unparalleled financial distress. During the 1930s 

hospitals willingly cooperated with the fledgling non-profit insurance industry. 

Eventually, reluctant although curious doctors became intrigued by the healthy 

growth of hospital’s’ Blue Cross plans. Its physician service partner, Blue Shield, 

followed thereafter. Insurance was generous in its support of hospital and 

physician partners through its provision of indemnity plans and FFS 

reimbursement. After World War II, many industries supported the union of health 

care and increasingly commercialized insurance by introducing these services as 

a fringe benefit of employment. The health care system became immensely 

popular within the American workforce; with its fame came great wealth, power, 

and possibility for our emerging medical marketplace.  

 

By mid-century the insular intercession of the AMA became increasingly 

disdained. Its control over the medical profession was rejected by federal 

agencies and the judiciary alike. Furthermore, the federal government  appealed 

directly to health care providers by generously retaining FFS reimbursement 

within the new Medicare and Medicaid service plans of 1965. However, that 

honeymoon was short lived, as the health care industry engaged in a subsequent 

spree of unchecked spending.  The previously unquestioning American public 
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came to believe that its trust had been misplaced.i Resentment grew, and 

medical motives came under suspicion. Medicine seemed to have lost its true 

purpose in the pursuit of wealth versus health. Both business and government 

interests would vie for control of the incessantly growing American medical 

industry.  

 

This chapter will continue that story through the sea change of policy that 

would lead to managed care. More stringent federal regulation of health care 

reimbursement was introduced. Corporate America took advantage of 

opportunities to profit from a now more lucrative out-patient market. More 

entrepreneurial physicians entered not only into new business partnerships, but 

also into a world of previously unknown financial conflicts of interest. As national 

health care expenses continued to spiral upwards, the public as well as the 

federal government ceded progressively greater power to corporate America. 

Through the 1980s business practices would begin to challenge professional 

authority, motivation, and autonomy as the commercial marketplace insidiously 

assumed increasing influence over medical decisions.  

 

*  *  *  *  * 

                                                   
i Trust is essential to the doctor-patient relationship. It embodies not only faith in the 
doctor’s capabilities, but also belief in his good intentions. “[Trust] does not develop 
instantly, but it can be shattered suddenly.” See Andereck WS: Commodified Care. 
Camb Q Healthc Ethics 2007:16:398-406 (at p. 405). 
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During the early years of this transitional period, physicians remained 

professionally dominant over hospitals and their administrators. The dichotomy of 

power that existed within the medical industry between physicians and 

administrators was unique. In no other realm of business did widely disparate 

rules apply to different arms of the same organization. Traditionally, American 

medical systems assigned business matters, the “nuts and bolts” of managing a 

hospital, to administration and left decisions related to actual patient care to the 

professionally autonomous medical staff. This “dual structure of [hospital] 

authority . . . separate administrative and clinical lines of control . . . [fostered an 

atypical] combination of organizational independence and clinical 

interdependence.”2 This same dichotomy was replicated in dual billing practices. 

Blue Cross paid for hospital based services while Blue Shield covered physician 

charges. BC/BS subsequently served as the model upon which Medicare 

payment was fashioned; Part A to hospitals and Part B to doctors.2-6  

 

Nevertheless, until the 1980s administrators and physicians effectively 

remained “on the same page.” That which benefitted doctors also was profitable 

for hospitals. Both sides recognized who controlled the flow of patients; more 

satisfied doctors translated into more occupied beds.ii Generally, hospital 

administration and governing boards were more than deferential to physicians’ 

                                                   
ii Roemer’s Law” is the hospital administrative policy that a “built bed is a filled bed”. See 
reference 2 (at p. 24). Citing Roemer MI: Hospital Utilization and the Supply of 
Physicians. JAMA 1961;178(10):989-993; and Roemer MI: Bed Supply and Hospital 
Utilization: A Natural Experiment. Hospitals (Journal of the American Hospital 
Association) 1961;35(21):36-42. 
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preferences. Hospitals readily assumed the financial obligations of facilitating 

doctors’ hospital practices in return for patient referrals. “[The physicians’] ability 

to use hospital facilities and to direct [hospital staff] without investing their own 

capital placed [them] in a . . . unique organizational relationship . . . known as 

“the doctor’s workshop.”2,7,8 Yet, successful acquisition and maintenance of the 

best medical staff demanded not only the finest environs, but also the acquisition 

of the latest, and often tremendously expensive medical equipment. No hospital 

would dare to be outdone by its regional competitors. The subsequent nationwide 

“medical arms race” further exacerbated the already skyrocketing costs of U.S. 

health care.9-11 By 1980 medical spending for hospital services alone exceeded 

$100 billion. Despite federal intervention, by 1990 that value would more than 

double to $256 billion.12 

 

The economic interests of physicians and hospital administrators began to 

diverge upon the introduction of the first phase of the Medicare Prospective 

Payment System (PPS) in 1983.13 Previously hospitals, like doctors, had been 

paid on a FFS system such that longer hospital admissions generated more 

charges and higher reimbursements. Medicare’s PPS introduced the new 

concept of diagnostic related groups (DRGs). Hospitals received a set payment 

from the Centers for Medicare and Medicaid Services (CMS) based on the 

condition being treated irrespective of the duration of hospitalization. Hence, 

hospitals became incentivized to minimize their expenditures as well at the length 
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of the patient’s confinement. Subsequent public allegations of “quicker and 

sicker” patient discharges arose.14,iii  

 

This sudden and dramatic shift of administrators’ fiscal motivation soon 

clashed with the medical staff’s inclination to “do everything possible” for their 

patients. Whereas hospitals had been forced to recognize the costs of medical 

care for which they would become directly responsible, nothing had changed for 

the system of UCR FFS reimbursement of physicians. From a purely economic 

perspective, physicians remained disincentivized to contain health care 

expenses.15-18 “[A]dministrators . . . approached physicians for the first time for 

their help in operating within a budget constraint. . . Physicians were not 

accustomed to . . . such conversations, which inevitably bred . . . distrust in their 

hospital ‘partners’.”19 Even the suggestion of institutional control of medical 

practice was abhorrent to most physicians of that time.  

 

But DRGs were only among the first of many additional profound changes 

to the practice of medicine that were to be adopted for the sake of cost 

                                                   
iii Pertinent to this point is the landmark 1986 case Wickline v. State [239 Cal Rptr 810 
(Cal Ct App)]. The plaintiff filed suit against MediCal claiming that its utilization review 
process intimidated her physicians into facilitating a premature hospital discharge 
ultimately resulting in complications necessitating limb amputation. Hence, the State – 
not her physicians – should be held responsible for damages. The court disagreed 
stating, “The physician who complies without protest with the limitations imposed by a 
third party payer, when his medical judgment dictates otherwise, cannot avoid his 
ultimate responsibility for his patient’s care . . . Cost limiting programs [should] not be 
permitted to corrupt medical judgement.” Also see Hall MA, Bobinski MA, and 
Orentlicher D (Eds): The Law of Health Care Finance and Regulation, 3rd ed. (New York: 
Wolters Kluwer Law & Business), 2013 (at pp. 132-138). Please also refer to Chapter 9. 
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containment. “[M]uch of the effort of the 1980s focused on institutional payments 

. . . because it was more efficient to target and motivate larger organizations than 

individual professionals.”19,20 Negotiated rates for hospital services were not 

limited to the federal government (i.e., DRGs). They also were imposed by a 

growing network of MCOs (e.g., capitation), and thereafter came into effect for 

virtually all private insurers as well. Furthermore, as out-patient facilities were 

exempt from DRG payment constraints, hospitals began the practice of 

establishing free-standing ambulatory surgical (or service) centers (ASCs). This 

foray of hospital administrators beyond the confines of the hospital walls “brought 

[them] into direct competition with the community based physicians on their 

medical staffs.”19 It also invited outside corporate competitors. 

 

*  *  *  *  * 

 

Following the adoption of DRGs, physicians’ spending increased relative 

to the now slowing acceleration of hospital spending.21 Recall that the expansion 

of medical science through the 1950s had been phenomenal. The 1950s and 

1960s also had been years of unprecedented economic growth in the United 

States. (See Chapter 3.) The availability of more drugs and medical procedures 

in the setting of greater disposable income led to greater demand for health care 

services. As waiting times lengthened for appointments with a then insufficient 

pool of physicians, and the duration and quality of those office visits were 
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perceived to have worsened, it became politically expedient to increase the 

physician supply.22,iv  

 

The not surprising failure of the AMA to cooperate with such pro-

competitive efforts led the Kennedy administration to pass the Health Professions 

Educational Assistance Act of 1963.23 It provided funding for the resumption of 

previously restricted construction of new medical schools, increased the 

enrollment within existing medical schools, and facilitated the immigration of 

more foreign medical graduates (FMGs). Between 1965 and 1981 the number of 

students annually entering American medical schools nearly doubled to more 

than 17,000. The proportion of FMGs then practicing medicine also increased 

from 12% to 20% of all U.S. doctors.  The number of non-allopathic HCPs (e.g., 

osteopaths) steadily increased as well.15,22,24  

 

Thus, physician based spending increases related not only to the 

unchecked practice habits of individual doctors; the total number of doctors 

working in the United States since 1970 had risen as well. As is usually true of 

the marketplace, consumer demand initially drove up the supply of HCPs. 

                                                   
iv A shortage of physicians in the U.S. remains problematic. A 2015 study commissioned 
by the American Association of Medical Colleges (AAMC) predicted that by 2025 this 
country will have up to 31,000 too few primary care physicians, as well as a deficit of up 
to 64,000 specialists. As in years past this factor should be considered relevant to the 
limited time that already may be afforded patients. The act of terminating otherwise 
conscientious physicians whose volume of productivity is for whatever reason 
considered insufficient would appear to be an irrational solution to this problem. See 
AAMC: Physician Supply and Demand through 2025: Key Findings. Located at 
https://www.aamc.org/download/426260/data/physiciansupplyanddemandthrough2025 
keyfindings.pdf  (Accessed May 24, 2017.) 
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However, notably atypical for standard commodity economics is the ability of an 

increasing supply of health care providers to drive an even greater increase in 

subsequent demand for their services.  In the absence of a profound economic 

downturn, the increased availability of health care services promotes further 

utilization even as the cost of services continues to rise.25,v (Also see Chapter 7.) 

 

By 1989 federal attention focused directly on physician reimbursement. 

Included within numerous provisions of the Omnibus Budget Reconciliation Act of 

that year (OBRA 89)26 was a plan to set a fixed fee schedule to replace the UCR  

FFS system that had been used since Medicare’s inception. The resource based 

relative value scale (RBRVS) was implemented into Medicare Part B in 1992. 

Physicians’ fees now were to be determined by relative value units (RVUs), an 

estimate of the resources actually required to provide a service.27-30 Although not 

exactly analogous to the DRG formula that had been developed for Medicare 

Part A nearly a decade earlier, it too served as a PPS device intended to reign in 

still growing health care expenses. It quickly was adopted by other third party 

payers as well.  

 

The RBRVS program also serves as a reminder that not all doctors are 

paid alike. Another major impetus for the introduction of this second form of 

prospective payment was an attempt to reduce the growing disparity of 

reimbursement to physicians for evaluation and management (i.e., primary care) 

                                                   
v Please also refer to Chapter 7 for a discussion of health care economics. 
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versus surgeries and procedures (i.e., specialists) as previously had been 

calculated by other mathematical formulas. The superior payment to procedure 

oriented doctors served as an obvious inducement for more procedures to be 

performed.31 Almost certainly, this factor also served as a disincentive for 

medical students to gravitate toward financially less attractive careers as primary 

care providers (PCPs).28,29,vi   

 

Unfortunately, little progress toward more equitable physician payment 

developed as a consequence of RVU-based analysis due to “the development of 

expensive new procedures . . . [as well as an allegedly] specialty dominated 

process for revising the relative weights that determine . . . payments across 

services”.32,vii Furthermore, hospitals benefitted from RVUs as well. They gained 

eligibility to receive reimbursement for the technical component of procedures 

(e.g., radiologic studies) that were separate from, and not infrequently greater 

than the professional component reserved for physicians.27 Pecuniary self-

interest cannot be denied.viii 

 

*  *  *  *  * 

                                                   
vi Similarly marked geographic differences in physician reimbursement also were more 
favorable to urban than rural practitioners. (See references 28 and 29.) 
 
vii “National reform of RVU-based systems is limited by the secretive, proprietary, and 
specialty-focused nature of the American Medical Association’s Relative Value Update 
Committee, which functionally sets RVU levels.” See Stecker EC and Schroeder SA: 
Adding Value to Relative-Value Units. NEJM 2013;369(23):2176-2179. 
 
viii For a discussion of the related psychological concept of “income targeting” as it 
applies to physicians, please refer to chapter 10. 
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The once clearly dominant position of the physician became increasingly 

threatened as the medical marketplace continued to expand. As downward 

pressure on fees for basic services increased so did the attractiveness of newly 

offered joint professional and commercial collaborations The enticement of 

additional income lured some physicians into financial investment in clinical 

services (e.g., laboratories) to which they would send their patients in exchange 

for a “referral fee.”33 More entrepreneurial doctors also could benefit from the 

post-DRG trend toward out-patient care by constructing their own better 

reimbursed ASCs. These facilities predominantly were oriented toward more 

lucrative surgical and diagnostic specialties, as well as the expanding use of new 

and expensive technology [e.g., computed tomography (CT), magnetic 

resonance imaging (MRI), extracorporeal lithotripsy, and extracapsular cataract 

extraction].29 Between 1980 and 1990 health care expenditures for physician 

services rose from $45 billion to $146 billion.12 

 

By the late 1980s physician owned businesses had become widespread. 

“Inevitably, success led to excess, and. . . billing fraud [became] too flagrant. . .  

to ignore.” Although she was speaking in reference to private psychiatric and 

substance abuse facilities, Maggie Mahar’s comment certainly applies to many 

other medical business enterprises of the time as well.34 “Both legitimate 

suppliers and opportunistic financial promoters were encouraging physicians to 

invest in . . . ventures to induce referrals at higher prices and higher volumes 

than would be the case for arm’s length transactions.”33 
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OBRA 89 25 and the subsequent Omnibus Budget Reconciliation Act of 

1993 (OBRA 93) 35 were remarkable for their provisions that specifically curtailed 

physician fraud and abuse of federal health care funds by means of self-referral. 

These statutes are more commonly known as the Stark Laws in recognition of 

their primary sponsor, Representative Fortney (Pete) Stark of California.33 Stark I 

(OBRA 89) narrowly addressed illegal physician self-referral of Medicare patients 

to clinical laboratories. Stark II, while still limited to illegal physician activity, more 

broadly included Medicaid patients and added many more designated health 

services that were to be banned from self-referral (i.e., physical and occupational 

therapy, radiology imaging services and radiation therapy, durable medical 

equipment and prosthetics, parenteral and enteral nutrition, home health 

services, and out-patient prescription drugs).36-38,ix  

 

As Stark Laws do not create a private right of action, relief is sought under 

an expanded version of a Civil War era procurement statute known as the False 

Claims Act (FCA).38-41 Its onerous civil penalties should send a stern warning to 

would-be offenders. Fines of up to $10,000 plus treble damages per incident may 

be imposed, as well as potential exclusion from future participation in CMS 

programs. Additionally “the qui tam provisions of the FCA . . . allow private 

parties [i.e., “whistle blowers”] to sue on behalf of the U.S., in exchange for 15-

25% of the false claims they recoup.”38,42 Importantly, the Stark Laws are strict 

liability statutes that are subject to a lower level of evidence to assign guilt. 

                                                   
ix Stark II also is known as section 1877 of the Social Security Act, and is codified as 42 
U.S. Code §1395nn. (See reference 38.) 
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Therefore, unlike related federal anti-kickback statutes, no proof of the offending 

party’s intent is required.43-45 

 

*  *  *  *  * 

 

Recall how strongly the AMA had advocated for the anti-corporate tenets 

of the Corporate Practice of Medicine Doctrine (CPMD) through at least the late 

1970s. As early as 1912 the AMA railed against physician participation with the 

corporate sector as “unprofessional . . . and [beneath] the dignity of the 

profession.”46 In 1932 physician representatives to the CCMC issued a minority 

report in opposition to prepaid medical practice stating: 

 

“One of the strongest objections to industrial medical services . . . 

and other forms of contract practice is that . . . [it] injects a type of 

commercialism into medical practice which is harmful to the public 

and medical profession and results in inferior quality of medical 

service.”1,47  

 

It was not until the early 1940s that the DOJ was able to find organized medicine 

guilty of illegal antitrust activities.48-50 Nevertheless, no formal change in its 

official anti-corporate policy was written until the AMA was forced to do so by the 

FTC four decades later.51,52 To reiterate, the revised policy statement issued by 

the AMA in 1980 stated, “A physician shall, in the provision of appropriate patient 
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care . . . be free to choose whom to serve, with whom to associate, and the 

environment in which to provide medical services.” 53,54 As will be discussed in 

the next chapter, corporate America was eager to oblige.x 

 

As the physician leadership of the AMA was losing its position as the 

collective voice of American medicine during the waning decades of the twentieth 

century, so too were many of its constituent physicians turning to the corporate 

sector as a more promising pathway toward personal and professional economic 

stability. The federal government’s position as a major power in our health care 

system was declining. Indeed its power had grown substantially from its 1930s 

New Deal advocacy for prepaid medical practice to its 1965 Great Society foray 

into socialized insurance, and finally to the imposition of cost containment 

regulations of the 1980s. Despite growing anti-government consensus, most 

physicians nevertheless enjoyed astounding improvements of public reputation 

and personal wealth at least through the mid-1970s. But by the late 1980s fear 

set in that this fantastic upward course was coming to its conclusion. Not only 

had we physicians ceded once unquestioned deference to our opinions, we now 

also faced a future of declining income and diminished personal wealth. We 

appear to have overlooked concern for declining professionalism. 

                                                   
x As a consequence of this 1980 Court decision, among other things, the AMA no longer 
was permitted to ban physician advertising as unethical behavior. Retrospectively, this 
action must be viewed as a significant victory for corporate America. (Please also refer 
to Chapter 2, footnote viii.) It has been my personal observation that “the environment” 
of the practice is typically decided by business interests. The physician’s capacity to 
accept or reject the practice environment has become much less discretionary as 
commercial interests in the medical marketplace expand. 
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Physicians, of course, are human beings, and as such are susceptible to 

the same foibles of human nature as is anyone. In this capacity we have no 

personal or professional immunity against fear, conceit, greed, denial, or 

hypocrisy. Surely all of these factors contributed to the seemingly contradictory 

welcome of capitalism by so many physicians of my era. I believe that most of us 

had neither a true understanding of the standard marketplace nor recognition of 

our central role in the escalating financial disaster that health care had created 

for American society.xi  

 

“It has been said that the most expensive technology is a physician’s 

pen.”28 Physicians of my generation and older were trained to think only of our 

individual patients’ welfare; virtually no thought was given to the cost of that care, 

or the wider community distribution of waning resources. We used little, if any 

self-restraint when ordering diagnostic studies and writing prescriptions. Patients 

had demanded and received our respect for their personhood in the 1970s, 

although they too remained blind to expenses and others’ needs.xii Generally we 

gave patients what they wanted; they wanted a lot. The distribution of health care 

then – as now – predominantly was related to one’s ability to pay. 

 

                                                   
xi It is this majority group of physicians to whom I ascribe the metaphor “pawns” in later 
chapters. Please refer to Chapter 10 for a more specific discussion of the psychological 
factors that appear to obscure recognition of ethical lapses of professional behavior. 
 
xii The immense social problem of unjust distribution of health care services in the U.S., 
whether as a need or as a right, is beyond the scope of this thesis. But let it suffice to 
state that productivity does little to diminish the problem. If anything, the practice further 
advances the distribution of resources on the basis of one’s ability to pay. 
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Spending other people’s money actually is quite easy. The use of third 

party payers shields the true cost of health care from the consumer.55 “Insurance 

breaks the linkage between what the patient pays and the amount the provider is 

paid. . . [It] does not reduce the cost of medical care; rather, it redistributes costs 

. . . [to other] people . . .”56 (Also see Chapter 7.) However, by the 1980s the 

major purchasers of health care, business and the federal government, had 

become acutely aware of the astronomically growing costs. They became the 

new and more powerful united voice demanding change in our system of health 

care reimbursement. They too sought joint economic relief within the 

marketplace. 

   

*  *  *  *  * 

 

As the intricacies of compliance with federal regulations increased and the 

health care industry progressively became governed by the business practices of 

the marketplace, so grew the importance and commercial influence of medical 

administration. Most physicians had little interest in operational details, and 

readily deferred such matters to “bean counters”. Furthermore, few physicians 

were then – or are now – trained in the complexities of health care business 

administration or health care economics. In our failure to adapt to these new 

economic realities, we physicians also unwittingly ceded yet more power and 

oversight of medical operations from our control.  
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Hence, as the excessive economic and political abuses of the AMA 

eventually led to its fall from power, so too had physicians’ overutilization and 

manipulation of resources led to ascendancy of the power and influence of the 

marketplace. In modern parlance the “Golden Rule” may be understood as “He 

who has the gold rules.” Our failure to recognize our position as responsible 

stewards of limited economic resources opened the door to commercial interests 

that would. By the final years of the twentieth century, medicine largely had been 

captured by business interests. The importance of the “bottom line” no longer 

would be ignored. But could medical professionalism successfully compete with 

marketplace commercialism? 
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CHAPTER 6 – WELCOME TO MEDICINE, INC.: PROFESSIONALISM V. 

PRODUCTION 

 

 “[N]o modern society has commercialized its health system quite as 

thoroughly as has the U.S., and in no other industrialized nation is health policy 

so unabashedly driven by . . . cash flow . . .” – Uwe Reinhardt, German-American 

political economist (1937 -)1 

 

President Bill Clinton and First Lady Hillary Rodham Clinton spearheaded 

the federal government’s final twentieth century attempt to reform existing U.S. 

health care. In so doing they recognized the growing influence that corporate 

interests had achieved within the evolving medical marketplace. The Health 

Security Act (HSA) of 1993 was proposed as a “perceived mandate to implement 

universal [health] insurance coverage using private markets and economic 

incentives.”2 It envisioned the establishment of large regional purchasing 

alliances each of which would “enroll public and private employees, the self-

employed [and] unemployed, and Medicare and Medicaid patients.” By default 

the extremely broad scope of the plan would require a strong government 

presence – not quite a full-fledged “single payer system,” but much closer to that 

end than ever previously attempted. Although the proposed insurance side of the 
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scheme would become more socialized than before, management and delivery of 

medical care would remain within the private sector.i 

 

The sheer size of the alliances was expected to convey favorable leverage 

during negotiations with competing HMOs enabling them to obtain quality care at 

reasonable prices (i.e., “managed competition”).3 The HSA sought to provide 

open enrollment to consumers and offer multiple choices among standard 

insurance plans of different price points “regardless of . . . health status or 

medical history” (i.e., “community rating” and “guaranteed issue”).ii HSA fees, 

variably characterized as “penalties” or “taxes”, were to be imposed primarily on 

large employers as partial funding for the alliances.iii Government subsidies 

would assist low income individuals and small firms employing low wage 

workers.2,4-6  In effect the plan would convey “portability” upon insurance by 

negating the effect of “job lock.”6 (Also see Chapter 3.) 

 

The Clinton plan was destined to fail because of Washington political 

maneuvering. All major non-consumer interest groups including the AMA, 

American Hospital Association (AHA), and Pharmaceutical Research and 

                                                   
i Although Clinton’s 1992 plan differs from the “Medicare for All” scheme proffered by 
Senator Bernie Sanders as part of his failed campaign for the Presidency in 2016, then 
as now greater “socialization” of insurance” was not accepted by large segments of the 
American public. 
 
ii Also see Chapter 3, footnote vi for further explanation of insurance terms. 
 
iii The question of taxes vs. penalties also would encumber the effectiveness of the ACA 
because of a weakened individual mandate. See 576 U.S. __: National Federation of 
Independent Business v. Sebelius, 2012. 
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Manufacturers of America (PhRMA) vigorously opposed the plan.iv A “grassroots 

level” element of suspicion and fear grew.3 Alain Enthoven, a renowned 

economist, predicted that traditional indemnity insurers “would not last long in fair 

economic competition with HMOs . . . because they [could] not effectively control 

use of [the plan’s liberal] services” (i.e., community rating and guaranteed 

issue).7 It would have been “politically [in]tolerable to cause millions of people to 

switch coverage and thousands to be thrown out of work by forcing the insurer 

into insolvency.”8 Enthoven’s Stanford colleague Victor Fuchs considered the 

premise of controlling health costs through the provision of more insurance to be 

fallacious.5 Despite its purported alliance with the marketplace, the top down, 

federally controlled format of the HSA also was contrary to growing public 

sentiment in favor of purely market driven competition as the answer to upwardly 

spiraling health care costs. Many other leading economists agreed. Professor 

Enthoven believed the plan’s “extremely ambitious cost containment goals” were 

unlikely to be achieved in the absence of strong market forces.9 In fact, should 

cost containment objectives fail to be met, a presidentially appointed National 

Health Board was to be empowered to invoke federal price controls.4,5  

 

The proposed legislation became mired in political rhetoric. The Clinton’s 

plan had been intended as a compromise between policies of government 

entitlements and private enterprise. Professor Uwe Reinhardt described the 

                                                   
iv Additionally many physicians of the 1990s were further alienated from an already 
suspect scheme not in small part because of the appearance of Hillary Clinton’s 
disregard for our experience or opinion. (Personal observation) 
  



 

92 
 

pluralistic quality of the HSA. “[T]he president has forged a compromise between 

two divergent ethical precepts: (1) that health care is a social good to be made 

available to all Americans on equal terms . . . ; and (2) that health care is a 

private good to be financed by households with premiums that may impose a 

much heavier financial burden on the poor . . .”10,v (Italics added.)  

 

Although Reinhardt favored government intervention in health care, many 

other economists disagreed. Their frank characterization of the plan as a 

manifestation of the “heavy hand of government”9 aided the minority Republican 

Congressional delegation’s branding of the Clinton plan as a “government 

takeover of health care”.2 The proposed large alliances were feared to become 

“monopsony purchasing cooperatives,” in effect agencies of the federal 

government subject to political control.11 Democrats subsequently suffered heavy 

losses at the polls in the 1994 elections.2 Reinhardt spoke of the political 

wrangling as “our time-worn habit of deflecting the debate from the vexing moral 

issues before us to more neutral ground . . . I rate it as a rather sad commentary 

on late-twentieth century America.”12 Comprehensive health care reform at the 

federal level would not be given serious consideration again until Democrats 

regained control of the White House and Congress in 2008.  

                                                   
v In his 2007 commentary on the commercialism in medicine, Joseph Fins, M.D. opined 
that the Clinton plan was more heavily weighted to private goods. “[I]t favored the 
discourse of health policy and health economics over that of clinical practice and 
professionalism . . . [T]his new vocabulary of health economics . . . has commodified 
healthcare and commercialized the clinic.” See Fins JJ: Commercialism in the Clinic: 
Finding Balance in Medical Professionalism. Camb Q Healthc Ethics 2007;16:425-432 
(at p. 425). 
   



 

93 
 

 The American health care system was in utter turmoil throughout the 

1990s. The most intense federal attempt to introduce universal health care 

coverage had failed. “Providers [valued] unsupervised autonomy, consumers 

[valued] unimpeded choice,vi and voters [resisted] the taxation necessary to 

cover the poor.”13 Employers’ support for traditional indemnity insurance also 

waned as interest in MCOs rose. Amendments to the HMO Act of 1973 14 that 

had been passed by Congress in 1988 were favorable to HMOs making them 

more commercially viable.15 Although they had languished during the 1970s, by 

1990 HMO enrollment quadrupled to 36.5 million lives accounting for 15% of the 

U.S. population and 33% of insured employees.16 “[M]anaged care represent[ed] 

the evolution of the insurer from a passive financial intermediary to an active 

purchasing agent.”17,18 As such, MCOs held greater sway over expenses. A 

myriad of different business plans would come and go during the closing decade 

of the twentieth century.  

 

*  *  *  *  * 

 

                                                   
vi Managed care per se peaked in the late 1990s. The draconian limitation of consumer 
choice ultimately led to its demise. People then especially wanted to retain their long 
term patient-physician relationships. It is important to remember that most people 
received their insurance through their employer, and that unhappy employees could be 
less loyal and productive for their companies. More stringent HMOs that severed those 
relationships between patients and their doctors thus began to lose market share to 
more lenient plans. This financial motive made patients’ complaints less easily ignored 
relative to the concerns of their physicians. However, managed care did not 
subsequently vanish, it just become less obtrusive in its twenty-first century 
reincarnation. “Consumer directed” health care does afford more patient choice, albeit at 
the patient’s personal expense (e.g., higher copays for “non-preferred” or out of network 
providers.) 
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The classic vertically integrated, top down, model of managed care 

encountered competition from relatively “unmanaged” and more popular 

horizontally integrated free market relationships between providers and insurers. 

A myriad of acronym labelled plans came in and out of vogue through the 1990s 

including IPAs (independent practice associations), PHOs (physician hospital 

organizations), and PPOs (preferred provider organizations). PPM (physician 

practice management) firms most closely tied medical practice to the financial 

markets, and in many cases proved to be disastrous for all involved.19 

 

 Multispecialty medical group practices also became more prevalent as a 

manifestation of the efficiency of larger scale operations.19 Medical mergers and 

acquisitions began as well, perhaps most aggressively within the emerging for-

profit hospital sector.20 As the twentieth century rolled into the twenty-first, many 

solo and small group practices would become absorbed into larger health care 

systems, and small community hospitals would fail. The economic rationale 

behind these various business plans is beyond the scope of this work. However, 

brief summaries are warranted both as further explanation of how and why our 

complex health care system has become deeply embedded within the corporate 

world, and also illustrate the inherent conflicts of interest that prevail within the 

present day medical marketplace. 

 

Recall that the earliest iterations of American “managed care” were the 

“contract” and “corporate” practice models of the late nineteenth and early 
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twentieth centuries wherein physicians would be hired to serve select populations 

of patients (e.g., a company’s’ employees) for a predetermined price. The AMA 

unequivocally considered such commercialization of medicine to be both 

exploitative of physicians and unethical behavior for physicians. More than a 

century ago organized medicine predicted that such practice would encumber 

physicians with higher volumes of work which of necessity would be performed 

more quickly at the cost of quality.21,22 (See Chapter 2.) 

 

Also remember that the first prepaid health plans arose from the economic 

distress of the Great Depression. Among these early plans were Kaiser 

Permanente in California and Group Health Association (GHA) of Washington, 

DC “As these prepaid health plans evolved, there was increasing emphasis on 

preventative care . . . giving rise to the term health maintenance organization 

[HMO].”23 (Italics added; also see Chapter 3.) Early HMO contracts granted 

enrollees access to defined health care services for a predetermined monthly 

premium. The most tightly managed, vertically integrated, closed staff model 

covered only prepaid services delivered by physicians who participated within the 

plan. The use of outside providers was limited. Exclusively contracted, closed 

staff physicians in effect served as employees of the HMO. Hence, the diverse 

functions related both to the provision of healthcare and its payment were 

combined within a single entity.24  
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Although efficient and simpler to administer, the early closed staff model 

HMOs eventually lost favor to relatively less professionally restrictive, open 

managed care plans. (See Chapter 6, footnote vi.) Although still contractually 

established, later network HMOs and IPAs afforded somewhat greater physician 

autonomy. “The combination of physician preference for independent practice 

and market pressure for cost control . . . stimulated the growth of a network form 

of medical group.”25 Whether considered a form of medical practice or as a type 

of insurance, IPAs and network HMOs allowed physicians to retain ownership 

and management of their individual practices.  

 

Typically IPAs were established in smaller communities without large 

multispecialty groups, whereas network HMOs would contract with one or more 

existent multispecialty groups in more urban regions. In either scenario both were 

advantaged by much lower capital costs in the absence of any need to construct 

facilities or hire support staff. Participating physicians ideally would be better 

prepared to retain a larger percentage of their patient base as regional employee 

health plans converted from indemnity insurance to less expensive managed 

care health care plans, and market penetration from competing MCOs increased. 

Under then current economic pressures, physicians reluctantly agreed to accept 

capitated contracts and external utilization review in exchange. Note that the 

success of capitated programs was dependent on the number of capitated 

enrollees, and the “gatekeepers” for those enrolled patients were the PCPs. 
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Hence, the economic importance, if not the political power of the PCP rose 

relative to the heretofore more clearly dominant specialist physicians.26  

 

IPAs and open network HMOs represent the transition from an earlier 

vertically integrated management style to the more inclusive and broadly 

diversified horizontal systems of integration that characterize today’s 

marketplace. Earlier exclusive contractual agreements would give way to non-

exclusive contracts wherein physicians were free to negotiate with multiple 

HMOs. Additionally HMOs would establish contracts with hospitals, and 

physicians and hospitals could form PHOs.  

 

“The most serious hospital organizations . . . purchase[d] physician 

practices and medical groups, circumventing the corporate practice statutes 

through nonprofit medical foundations and other legal fictions.”27 Although PHOs 

further transferred power from physicians to administrators, doctors nevertheless 

were incentivized to cooperate rather than compete with the larger and more 

economically stable hospital system, especially within a financially stressed, 

capitated environment. As alluded to in Chapter 5, hospital administration offered 

the business leadership and strategic planning that most private practices 

lacked.28 Importantly hospitals also enjoyed much greater access to the capital 

needed for a practice to grow and survive.  

 

*  *  *  *  * 
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Physicians came to differ from one another not only because of their 

choice of primary versus specialty care and their highly variable incomes. As 

MCOs grew and consolidated during the 1990s practice efficiency diminished 

within the traditional democracy of the “one physician, one vote” style of office 

management. Fiscal discipline for the group often was lost among competing 

self-interests. As IPAs and other small group practices expanded they had to 

adopt the more formal governance style of large multispecialty groups, wherein 

power became concentrated among senior partners who possessed greater 

financial leverage. Even larger multispecialty networks could structure their 

administrative and professional components as separate corporations. Known as 

management service organizations (MSOs), these administrative bodies were 

composed of the most entrepreneurial physicians and their office managers.29 It 

would be naïve to believe that pure objectivity thereafter displaced self-interest 

even among physicians within the same group practice.vii (Also see Chapter 5.) 

 

Although it also would be an unfair generalization to assume that all such 

entrepreneurial physicians favored efficient business practices over optimal 

patient care, it is reasonable to assume that barriers between these two 

competing interests had been further broken. It is not difficult to liken the 

corporate mindset of any MCO to the earlier self-interested motives for AMA 

stigmatization of ancestral prepaid group practices - although with none of the 

superficial altruism and veil of alleged ethical violations. In either circumstance 

                                                   
vii It was my misfortune to witness the dissolution of the first medical group practice 
where I was a partner largely because of such financially motivated internal discord. 
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any simple reference to “ethics” is unclear. Does use of this term refer to 

business or medical practice? The two different conceptualizations of ethics are 

by no means synonymous.  

 

In reality the physician’s dual responsibilities to professionalism and 

traditional medical practice, and self-sustaining, efficient business practice 

always have overlapped within a blurred, grey zone of conflict. As is generally 

true of ethical concerns, beliefs near the edges of the spectrum of possible 

responses are most problematic. I contend that the small minority of physicians 

who entered the profession explicitly as a route to personal wealth – or later 

feared its loss - are those doctors who devote greater attention to profit than to 

optimal patient care.viii This conflict is most unfortunate when limited to a single 

doctor’s self-motivation. It is absolutely unacceptable for fiscally empowered 

physicians to abuse their position of authority by forcing their business practices 

upon the clinical decisions of less independent or powerful colleagues.  

 

*  *  *  *  * 

                                                   
viii “Some of the wounds inflicted on the body of the profession are self-generated. . . 
Some physicians have defrauded their patients, the Medicare/Medicaid system, or third 
party payers. . . We emphasize some physicians. The majority have not done these 
things. . . If there is a moral community [within medicine], physicians are all touched by 
the virtues and vices of confreres. They must feel demeaned by the latter and act to 
repudiate them.” See Pellegrino ED and Thomasma DC: The Virtues in Medical 
Practice. (New York: Oxford University Press), 1993, p. 46.  
 
In Chapter 8 I shall introduce the metaphors of knights, knaves, and pawns for physician 
actors in today’s marketplace. The statement above nicely underscores the importance 
for the majority (“pawns”) to join “knights” and shun complacency to the actions of the 
growing commercialized minority (“knaves”). 
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The extreme commercial end of the spectrum of philosophical opinion 

challenging traditional medical professionalism, the complete divestiture of a 

medical group’s financial interests to the marketplace actually entailed a 

significant risk for truly disastrous commercial, as well as personal and 

professional consequences. Many group practices entered the HMO era with 

insufficient cash reserves either to promote expansion or prevent hostile takeover 

by larger and richer entities. Emerging PPM groups provided the capital 

necessary for such growth. However, their source of capital exposed those 

groups to the volatile, purely bottom line motivation of institutional investors, 

banking consortia, and public equity markets for which many were entirely 

unprepared. 

 

 In return for its capital investment PPM firms acquired ownership of 

medical practices from physicians, became the employer of nonclinical 

personnel, and assumed all managerial decisions. In effect this arrangement 

converted a heretofore private clinic’s equity into a publicly traded company 

beholden to the interests of its anxious stockholders.30 James Robinson, another 

leading health economist wrote, “[T]he PPM industry created a whirlwind of 

creative destruction as new firms were launched into a turbulent environment 

where success could reap huge rewards but where any slip brought disaster.”31 

By 1998 one PPM company after another fell short of Wall Street’s unrealistic 

expectations and succumbed to bankruptcy.32 Failure to produce dividends “was 

subjected to the frontier justice of the corporate economy. Firms large and small 
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were threatened with litigation . . . , divestment, and dismemberment.”33 The 

esteemed health economist Uwe Reinhardt cautioned, “The spectacular rise and 

fall of the PPM industry raises serious questions about the role of the financial 

markets in the reform of the American health system.”34 

 

By the 1990s physicians and, in turn, their patients literally could become 

tradable Wall Street commodities. In market lingo patients now could be 

considered facetiously as “biological structures yielding cash (BSYCs).” They 

were to be most efficiently securitized by luring physicians “to whom the BSYCs 

tend to cling, like bees to a honeycomb”.35 Physician practices were acquired not 

only by PPM companies, but with increasing frequency by large hospital systems 

as well. Clearly, patient-centric Hippocratic professional ideals had been 

forgotten. Reinhardt opined, “Wall Street’s valuations deviate from deeply held 

social values . . . [It] cannot recognize any value engendered by health care that 

does not reflect itself in the reported cash earnings of the entity that rendered the 

care.”34 

 

Perhaps the true moral of this complex story should be the recognition of 

the unnatural alliance of typically business naïve physicians and Wall Street. It is 

tempting to ascribe such dire consequences to doctors’ greed, and a failure to 

prioritize their fiduciary duties to patients. In reality, fiscal calamity very well may 

have been in part related to many of these doctors’ faithful observation of 

traditional medical professionalism - even in the face of immense commercial 
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incentives to produce. In that sense I prefer to envision these “failed” doctors as 

fallen compatriots to the American medical industrial complex. However, should 

the financially successful “winner” physicians of the medical marketplace 

necessarily be vilified? Have they permitted the quality of their patient care to 

become the “collateral damage” of economic warfare? Although such a sweeping 

generalization is somewhat difficult to support, it is my considered opinion that 

the doctor who excels both in patient care and business practice is rare indeed. 

 

*  *  *  *  * 

 

My purpose for presenting this extensive historical background has been 

to capture a more complete understanding of how and why business interests 

have been able to assume effective control of the medical profession. Has the 

physician’s loss of professional sovereignty been not only predictable, but 

deserved? How will this evolving power shift mold the future of our nation’s 

health care system? America’s medical and business communities have endured 

a century-long, tumultuous courtship. It has been characterized by vacillating 

cycles of repulsion and attraction cast upon a foundation of mutual mistrust. Yet 

by mid-century business interests within medical practice began their rapid 

growth; by century’s end the power shift was nearly complete. Is reversal of this 

now dominant commercialism still possible in today’s medical environment? Are 

we in fact threatened with the imminent demise of medical morality and 

professionalism in the United States?  



 

103 
 

The tide indeed has turned. Today’s “consumer directed” health care pays 

homage to patient autonomy, but it simultaneously reflects the current 

commanding role of the marketplace in American medical practice. Progressively 

increasing production standards now may threaten not only physician 

employment and high quality patient care, but also further erode the most 

fundamental purpose of medicine – the maintenance of trustworthy, caring 

relationships between physicians and their patients. Contrary to the largely 

external influences that managed care business practices imposed on 

physicians, the current obsession with efficiency and profit seemingly has 

become an intrinsic motivation for the medical profession itself. The present 

enforcement of corporate inspired, volume-driven productivity standards - either 

by businessmen or physicians - on unwilling doctors and unsuspecting patients is 

an unacceptable breach of autonomy for all concerned. 

 

There you have it. Throughout the convoluted history of medicine in 

America physicians appear to have transformed again and again. Our eighteenth 

and nineteenth century ancestors emulated their better educated European 

brethren as role models.36 By the mid-1800s we had established our own 

professional body for leadership. The AMA was instrumental to the initial 

transformation of the American physician from a poorly trained, self-proclaimed 

healer to a master of human pathophysiology. Yet the AMA also led by example 

in its self-serving pursuit of the monopolization of American medicine. Its plan to 

permit no “unethical” practice was not above abolishing the careers of its less 
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compliant – and perhaps more patient-oriented - members. The AMA failed to 

recognize the changing economics of the 1930s and the plight of the American 

people. Its failure to contain rising medical costs was contrary even to the 

national rationing policies that existed through the end of World War II. Hospitals 

and the insurance industry stepped in to fill the void.  

 

We physicians then ignored the post-war socialized examples of our 

European allies. While they turned to government leadership with a sense of 

optimistic national pride, we sought increasingly capitalistic support. European 

nations celebrated a “triumph of collectivism”.37 Our government facilitated 

corporate interests through tax breaks, and unfairly branded socialized foreign 

plans as “communism”. (See Chapter 4.) Poor and elderly Americans were left 

behind in the business based health insurance system of the 1950s as their 

parents’ generation had been during the Great Depression. Even as Washington 

interceded on their behalf, the generosity of 1965’s Medicare plan further catered 

to the FFS interests of HCPs. Governmental regulation was faulted for the 

subsequent and predictable explosion of rising health care expenses.ix  As public 

support for the government was replaced by growing faith in the marketplace, 

corporate interests progressively advanced the conversion of scientifically 

objective doctors to their partners in business. Once again a physician’s failure to 

                                                   
ix Apparently it must have been easier for physicians as well as the public to ignore their 
own accelerated consumption than it was to shift blame for consequent greater health 
care expenses to the payer. This mentality is somewhat akin to the consumer faulting 
the insurer for charging increased premiums after presenting more claims for home or 
auto damage. Such changes in consumer behavior are known as “moral hazard” within 
the insurance industry.” Also see reference 17 (at pp. 81-85). 
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comply could end a career. Patient advocacy threatened physician employment 

during the height of the managed care era. Now a physician’s sacrifice of 

productivity for the sake of conscientious patient care and loyalty to 

professionalism may have the same draconian effect. Yes, certainly physicians 

have changed - but have we really evolved? 

 

“It is hard to be a good doctor.” Drs. Woolhandler and Himmelstein wrote 

these simple words in 1995 in reference to the concerning financial effects of 

managed care on the medical profession. They described economic conditions 

that differ from our present time, although with the same, still pertinent 

consequences. 

 

“The ways we are paid often distort our clinical and moral judgment 

and seldom improve it. . .  [M]any physicians scrambling to 

preserve their careers will be tempted or forced into the corporate 

embrace. . . The gulf between clinical excellence and professional 

success will widen. . . [W]e conspire in the demise of our 

profession.” 38 (Italics added.) 

 

Being a good doctor has become no easier today. Professional success now is 

measured in terms of productivity. Striving for clinical excellence can – and does 

– lead to termination of a physician’s career.x 

                                                   
x A decade ago Andereck and Jonsen presciently stated, “A conscientious practitioner 
practices in a competitive setting. A competitive setting requires attitudes and practices 
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*  *  *  *  * 

 

The remaining six chapters of this thesis will give further attention to the 

adverse effects of financial conflicts of interest in medicine, the futility of the 

“square peg in a round hole” mentality of health care economics, and the 

applicability of managed care era case law to today’s productivity standards. 

Additionally, the interconnected ethical concepts of autonomy, agency, and 

advocacy will be reviewed along with a consideration of medicine’s theorized 

internal morality. I argue that the historical factors leading to the commodification 

of American medicine are no more than sporadically supported by legal 

precedent, and that the bottom line tenets of commercialism are contrary both to 

the realities of health care economics and ethical, professional behavior. 

  

                                                                                                                                                       
that mimic the business environment. Practitioners . . . who do not adopt the ways and 
means of that environment will lose out.” Such was the end of my career. Yet, I firmly 
believe that my loss as a businessman is miniscule relative to the loss of professionalism 
that my success in the medical marketplace would have required. See Andereck WS 
and Jonsen AR: Conclusion. Camb Q Healthc Ethics 2007;16:439-442 (at p. 441). 
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CHAPTER 7 – MEDICINE AND ECONOMICS: CONTRADICTIONS IN 

HEALTH CARE 

 

 “Only one rule in medical ethics need concern you: that action on your part 

which best conserves the interest of your patient.” – Martin Fischer, German- 

American physician and author (1879-1962)1 

 “Quality means doing it right when no one is looking. . . A business that 

makes nothing but money is a poor [kind of] business.”  - Henry Ford, American 

industrialist (1863-1947)2 

 “Do not forget: in medicine, there are more important things than life and 

death: dollars and cents.” – Gerhard Kocher, Swiss health economist (1939 - )3 

 

In this thesis I have shown that the once revered values of trust and 

idealism embodied within the doctor-patient relationship have been eroded by 

cynicism and doubt. It is ironic that Henry Ford, the father of the assembly line, 

spoke both of the importance of quality in one’s work and the folly of defining 

value as profit. Today his assembly line technique remains central to 

manufacturing, although many physicians consider its commercial application to 

patient care unprofessional. The impersonal mechanistic methods of industry 

built our country’s enormous economic power and great national wealth, but they 

are poorly applicable to the ethical and professional delivery of human health 

care. This chapter will explain why economic and business principles are unfit for 
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medical practice, and provide a better understanding of the growing and, in my 

opinion, inappropriate commercialization of medicine. Profit has accrued at the 

cost of professionalism and the central position of a trusting doctor-patient 

relationship to ethical medical practice.i    

 

In 1980 Arnold Relman, the editor of the New England Journal of 

Medicine, sounded a warning about the growing American “medical industrial 

complex”.4 Since then corporate standards of business have evolved from an 

approaching external threat to medical practice to become its intrinsic master  

“[P]ower in our health care system has shifted from physicians to the 

corporation.”5 Yet, despite the increasing deference given to the influence of 

business practices in health care, the typical rules of marketplace economics still 

cannot be transplanted to a “business” of caring for the quality of human lives. 

Neither the personal investments nor risks inherent to medicine are remotely 

comparable to those related to the production of easily quantifiable and fungible 

                                                   
i The concept of “medical business ethics” is relatively new. For example, the Bander 
Center for Medical Business Ethics was founded at St. Louis University in 2006. Its initial 
funding was provided by “whistleblower” awards arising from successfully prosecuted 
Medicare fraud.  Among its missions is the ethical business education of medical 
students. See Gambro Whistleblower Awarded $56 Million Share of Fraud Settlement. 
Located at http://www.hcpro.com/print/CCP-47673-862/Gambro-whistleblower-awarded-
56-million-share-of-fraud-settlement.html; and Steven Bander, M.D. Receives FBI 
Director’s Community Leadership Award. Located at https://slu.edu/bander-center-
home/past-newsletters/2011-summer-newsletter/fbi-award?site=mobile. (Each accessed 
June 11, 2017; also see Chapter 12.) 
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commodities. Health care transactions are established and maintained primarily 

on trust. “This is one marketplace where ’caveat emptor’ cannot apply.”6, ii 

 

*  *  *  *  * 

 

 Leading economists have explained the numerous ways in which the 

economics of health care differ importantly from those of standard marketplace 

business practice. Whereas the typical consumer bases much of her usual day to 

day purchases on personal preference, the consumption of the health care 

consumer (i.e., patient) is driven by needs demanded by either the presence of 

active illness or its prevention. Widely divergent tastes support a broad market 

for groceries, cars, and homes of different qualities and prices. However, the 

menu of options for illness-related “purchases” is much more narrow and skewed 

toward “the best”.7  

 

More than 50 years ago Nobel laureate, Kenneth Arrow, an academic 

economist at Stanford University provided still valid reasons for the poor 

                                                   
ii In health care economics perhaps this well-known phrase should be modified to 
“Caveat morbidus”; let the patient beware. Also see McArthur JH and Moore FD: The 
Two Cultures and the Health Care Revolution: Commerce and Professionalism in 
Medical Care. JAMA 1997;277(12):985-989 (at p. 986). 
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applicability of commodity economics to health care.iii Chief among them is the 

personal relationship of the medical transaction. Arrow observed that “the 

behavior expected of medical care is different from that of business men in 

general.” Non-preventative services typically are not sought electively, but rather 

at a time of unanticipated illness “with an assault on personal integrity.” The 

health care consumer does not derive “satisfaction” merely from the acquisition 

of medication, surgical procedures, or even a doctor’s time. Rather satisfaction is 

based on the hope of healing and resumption of normal function. Moreover, in 

the absence of guaranteed success, the “purchase” is grounded upon an 

essential element of trust.8  

 

Two major economic factors support the different patterns of user 

consumption in health care versus usual market commodities. The first is the 

infinitely greater value placed on human life than on toasters or toilet paper. Sick 

people, particularly the acutely and severely ill or injured, are less rational in their 

choices especially in the setting of uncertainty, pain, and fear. Furthermore such 

“choices” rarely are theirs to make alone. Laymen rarely are capable of making 

informed cost/benefit decisions about which of several diagnostic or therapeutic 

options will best serve their physical or emotional needs. Much if not all of the 

                                                   
iii See Kenneth J. Arrow – Biographical. Located at http://www.nobelprize.org/nobel-
prizes/economic-science/laureates/1972/arrow-bio.html (Accessed April 24, 2017.) 
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selection process still is ceded to the physician iv who should indeed be aware of 

costs, yet still must concentrate on solutions that are in his patient’s best interest. 

 

Secondly, yet equally important, the costs of care largely are removed not 

only from the patient’s control but also from her concern. The presence of 

commercial and governmental third party payers (i.e., insurance including 

Medicare and Medicaid) seemingly displaces the responsibility for payment of 

health care services to someone else. (Also see Chapter 3.) Frugality rarely is at 

the forefront of patients’ priorities.9 “In the absence of a direct link between the 

amount paid and the resources used . . . ‘prices’ become more ambiguous and 

less important to the transaction than ongoing relationships of [the patient’s] trust 

and [the physician’s] professional behavior.”10 Spending other people’s money is 

all too easy.v  

 

Comprehension of the costs of health care is also significantly different 

from other purchased services. Health care transactions are infamous for their 

                                                   
iv The shift of the balance of autonomy from physician to patient does not supplant the 
knowledge gap between the parties, or the physician’s responsibility to provide medical 
advice. As will be discussed further in Chapter 11 the maintenance of fiduciary duty to 
patients is intrinsic to the sense of medicine’s “internal morality”. This duty is not vacated 
by shifting autonomy. 
 
v The “consumerism” mentality of today’s medical marketplace does return at least a 
small portion of health care costs to the consumer’s consciousness in the form of co-
pays and deductibles. However, “medical spending decisions are necessarily made 
through the agency of insurance and the agency of physicians.” Also see Hall MA: 
Making Medical Spending Decisions: The Law, Ethics, & Economics of Rationing 
Mechanisms. (New York: Oxford University Press), 1997 (at p. 113). 
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lack of transparency. Anyone who has received a bill for hospital services will 

immediately recognize this fact. The relationship between charges posted and 

prices paid is far from intuitive. Neither is it consistent. Dependent upon 

negotiated contracts between providers and insurers, the same service may bear 

vastly different expenses between any two given patients or providers. Important 

to the present discussion is the complete absence of price differential between 

high quality and low quality services. It is a mistake to assume that all physicians 

and facilities are interchangeable (i.e., fungible commodities). 

 

 In economic terms the relative insensitivity of the health care market to 

price is called “inelasticity”. “For a patient seeking medical care, quality rather 

than price is paramount.”11 Typical commodity economics are much more elastic, 

wherein as the price of a product increases consumers increasingly seek out less 

costly alternatives. This scenario much less commonly applies to medically 

driven “purchases”. As the urgency of circumstances increases, price becomes 

progressively more irrelevant to the consumer (i.e., patient). If a provider (e.g., 

physician) advises a consumer that surgery is necessary, generally that 

consumer wants to have the recommended procedure performed no matter the 

cost, even in the absence of health insurance.vi  

 

                                                   
vi Conversely the provider (e.g., hospital) theoretically may increase the price of the 
procedure irrespective of the need or urgency – especially in the absence of health 
insurance. See reference 9 (at pp. 161-162, and 202-203). 
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Additionally the supply-demand curves for daily commodities and health 

care are remarkably unalike. Demand drives supply for shoes and phones. As 

the public’s preference for any given item increases, that product will be 

manufactured in larger quantities at the highest price the free market will bear. 

Here demand drives supply and cost; as competition between suppliers 

increases, cost decreases. However, the inelastic and perhaps not so “free” 

health care market more typically follows the dictum that “supply drives 

demand”.12 As newer and allegedly better medical services are developed, 

consumption and demand persist even if prices rise. No sector of American 

health care illustrates this point better than the pharmaceutical industry. For 

example, the availability of additional similar (“me too”) drugs does not drive 

down prices. Furthermore, the patient as consumer routinely demands the “latest 

and greatest”. If one manufacturer increases prices, others easily may follow suit. 

Physicians, not infrequently at the behest of the patient, also may be subject to 

this mentality. For example, a readily diagnostic CT scan may be declined when 

a somewhat more sensitive, yet more current and much more expensive, 

although not necessarily better MRI is available. More MRI scanners are 

purchased and more MRIs are performed.9,13  Supply drives demand. 

 

The concept of “market failure” is an all too common medical marketplace 

outcome. Speaking in reference to health care economics, Feldstein states that 

such failure “[m]ay occur when there are market imperfections so that price 

competitive markets will not produce the optimal amount of output, which is 
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defined as price equaling marginal cost.”14 Such circumstances are consistent 

with the inelastic quality of pricing that typifies health care services. In actual 

market functions, the term “failure” should be considered as a relative term. 

Taken literally, market failure occurs whenever “the quantity of a product 

demanded by consumers does not equate to the quantity supplied by 

[providers].”15 As previously noted, the health care industry’s propensity to drive 

demand thereby creates market conditions unfavorable for the consumer. 

 

Market imperfections also arise in part from “externalities”, i.e., the actions 

of an individual or firm that fail to consider operations of pricing that are normal 

for any given market’s expected conditions. Externalities arise from the unknown 

or unanticipated consequences of pricing decisions.16 Positive externalities 

provide a secondary good or benefit to a consumer or third party for whom a 

provider’s additional charge may be infeasible. For example, an established 

arthritis drug incidentally is found to treat cancer effectively. Hence, the price 

charged for a product is exceeded by its benefit. Consequently, the producer 

realizes relatively less profit, and in the absence of revision less of that benefit is 

produced. On the other hand, negative externalities may cause insufficient 

benefit or actual harm to the consumer or third party for whom a compensatory 

reduction in the price charged is impractical (e.g., non-response or adverse 

response to medication, or non-diagnostic study). In this circumstance the price 

charged exceeds the benefit realized.15,17 From a purely economic perspective, 

the profit gained theoretically incentivizes even greater production. It is this latter 
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inefficiency and unfair redistribution of expense at the cost of benefit that usually 

constitutes market failure in health care. Again conditions in the medical 

marketplace typically become disproportionately unfavorable for the consumer.18  

 

Arrow largely attributed inefficiency in the medical marketplace to 

uncertainty (e.g., unpredictable need for services, the unpredictable individual 

response to services, and the significant knowledge gap between provider and 

consumer).19 As uncertainty is inherent to medical practice, market failure within 

the medical marketplace is not surprising. But should market failure be permitted 

to occur so frequently within a major sector of the American economy? The 

uncertainty of medicine (i.e., a negative externality) facilitates profit at the often 

unrealized expense of patient benefit. Fairness and ethics aside, the “consumer” 

does not receive goods comparable to the price paid.vii 

 

The solution to market failure has been debated among economists for 

decades, and remains elusive. Like funding in general for health care, two major 

schools of thought exist. One supports the efficiency of the free market, the other 

favors governmental regulation, and each side blames the other for failures.15,16 

Previous chapters of this thesis have documented the broad shifts of public 

                                                   
vii Patients are by no means completely unaware of this failure of optimal market 
conditions. This mismatch between higher office charges and less physician face time is 
obvious. However, it is quite safe to assume that patients have no knowledge of the 
marked variability of physician time and attention given to secondary services (e.g., 
radiology and pathology) for the same price at the same facility.  
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opinion about the funding of the U.S. health care system. Government based 

initiatives (e.g., Medicare and Medicaid) were sought as remedies to the welfare 

failures of the insurance market during the 1950s and 1960s. Yet by the 1970s 

federal deregulation came into vogue, reopening the door to the free market. I 

hope to provide compelling arguments that today’s free market methodology has 

failed miserably as proper or appropriate management for health care. 

  

 In sum, at least eight key assumptions of usual commodity market 

behavior do not apply to health care economics:20 

 

1. Transparent pricing allows the consumer to comparison shop and make 

well informed purchases. (No. As a rule true medical prices are obscure 

as they are hidden by the terms of insurer negotiations. Transparency is 

the exception rather than the rule.)  

2. Buyers’ purchases are made with the knowledge that benefits will exceed 

costs. (No. Medical practice by its nature is uncertain, and without 

guarantee of success.) 

3. Buyers are capable of assessing product quality. (No.) 

4. Buyers make rational decisions. (No.) 

5. Buyers are sensitive to prices. (No.) 
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6. Competition exists between suppliers to control costs. (No. The lack of 

pricing transparency and the inelasticity of health care consumption permit 

highly variable costs.) 

7. Suppliers have free market entry and exit. [No. Medicine of course is a 

highly regulated industry for physicians and hospitals alike (e.g., stringent 

educational requirements, licensure, and accreditation).], and 

8. Market forces place a check on prices. (No.) 

 

*  *  *  *  * 

 

I’ll now turn from economic theory to observations about how ordinary 

economics have evolved in medical practice over the past several decades.  An 

equitable balance between the amount of health care delivered and its quality 

seemingly always has been elusive for American medical practice, but what is 

most notable is that the cause of the discrepancy has changed during the past 

seventy years. I believe that the “excessive care” emblematic of the bygone days 

of indemnity insurance and unrestrained FFS was more reflective of physicians’ 

conscious intentions to “leave no stone unturned” in their patient’s care, than to 

maximize personal gain. Generally physicians were thought to be honorable and 

invested in the delivery of high quality, although voluminous, care [i.e., high (or 

too high?) quantity, and high quality]. However, as upwardly rocketing health 

care expenses became increasingly unaffordable for third party payers, 
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physicians of the 1990s lost the unfettered, carte blanche “right” to test and treat 

patients at will. In the pursuit of cost containment the perceived quality of care fell 

as externally applied methods of managed care increasingly restricted access to 

medical services. Physicians then were faulted for providing insufficient care (i.e., 

decreased quantity, and perceived decreased quality). Over the past four 

decades responsibility for the containment of growing health care expenses 

progressively has been ceded to the marketplace albeit with little, if any 

economic success.viii 

 

 Nevertheless, for good or for bad, the superior economic power of the 

marketplace has altered physician behavior at a very primal level. Decreased 

autonomy in professional decisional authority has been enforced by diminished 

                                                   
viii Apart from the benefits and expenses of public health services and considering only 
the United States, our national health expenditures (NHE) exceeded $1 trillion by 1996 
accounting for 13.6% of GDP.(1) Those same expenses exceeded $2 trillion in 2005 and 
$3 trillion in 2014. Through 2025 NHE are projected to grow 5.8% annually exceeding 
the GDP by 1.3% per year. Consequently health care spending in the U.S. is predicted 
to exceed $4 trillion in 2019 and $5 trillion only 4 years later. By 2025 health care alone 
is predicted to account for 20.1% of GDP. (2,3) The anticipated competitive, cost-
containing benefits of the marketplace clearly have not succeeded. Professor Uwe 
Reinhardt adds “[H]ealth spending in the United States is out of control and needs to be 
reigned [in] by means other than the free market.” (4)    

See (1) Levit KR, Cowan C, Braden B, et al: National Health Expenditures in 1997: More 
Slow Growth. Health Aff 1998;17(6):99-110; (2) National Health Expenditure Amounts by 
Type of Expenditure and Source of Funds: Calendar Years 1960-2025 (table). Located 
at https://www.cms.gov/Research-Statistics-Data-and-Syatems/ Statistics-Trends-and-
Reports/National-Health-ExpendData/index.html (Accessed February 9, 2017.); (3) 
National Health Expenditure Projections 2015-2025. Located at 
https://www.cms.gov/Research-Statistics-Data-and-Syatems/Statistics-Trends-and-
Reports/National-Health-ExpendData/Proj2015.pdf (Accessed February 9, 2017.); and 
(4) Reinhardt UE: Reforming the Health Care System: The Universal Dilemma. Amer J 
Law & Medicine 1993;19(1,2):21-36 (at p. 34).  
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job security. The business practices of “economic credentialing” or “deselection” 

first were introduced during the managed care era of the late twentieth century. 

Physicians who failed to comply with corporate attempts to manage costs (and 

profits) were threatened with termination of employment. Typically this fate would 

befall physicians who either maintained expensive practice habits detrimental to 

a health care organization’s bottom line, or “made waves” in the process of 

advocating for their patients’ interests. The similar practice of “conflict 

credentialing” later blocked provision of admitting privileges to doctors who 

actively competed with a local hospital for patients’ business (e.g., ASCs).21 The 

most current version of these pro-business practices is “productivity”, the 

imposition of required minimal volumes of work upon physicians irrespective of 

the severity or complexity of patients’ illness (i.e., increased quantity, and risk of 

decreased quality).ix  

 

Productivity is by no means a new concept for medicine. Only its 

consequences have changed. During the era of indemnity insurance and FFS 

private practice, a physician’s work volume typically would increase even as the 

price per unit of health care costs rose (i.e., “inelasticity”). However, in those 

days a doctor’s larger work load (i.e., productivity) was a much more 

discretionary, self-imposed burden (i.e., autonomous). This very same 
                                                   
ix It has been my personal experience that productivity matters are more overtly 
discussed during the hiring process. However, the use of one’s productivity as a reason 
for termination generally is much more covert. I suspect that it is more politically correct 
to dismiss a physician “without cause” than to accuse him of being “too conscientious”, a 
euphemism for insufficient billing. (Also see Chapter 9.)  
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productivity would in fact lead eventually to the skyrocketing health care costs 

necessitating the imposition of external cost constraints. Managed care 

attempted to reign in expenses by decreasing allegedly unnecessary 

productivity.x Although initially some cost saving was realized by the MCO 

business model, the displacement of medical decisional capacity from both the 

physician and patient to the commercial entity became socially and politically 

unacceptable. When this method of cost control ultimately failed in the late 

1990s, the concept of a “consumer driven market” was introduced. 

 

 “Consumer sovereignty” assumes that the customer is the best judge of 

her need for medical care, as well as the cost she is willing to pay for those 

services. Attempting to reproduce commodity markets, the price paid for services 

theoretically decreases while the number of services available to the consumer 

increases. However, once again theory and reality are far from synonymous. 

Aside from the implied further reduction of the physician’s role from advisor to 

merchant, the undeniable knowledge gap between the provider (i.e., physician) 

and the consumer (i.e., patient) is problematic for the transaction. As discussed 

above, this simple truth contributes to market failure. Additionally, consumerism 

panders to the libertarian sense of distribution of health care services related to 

the ability to pay rather than need.22 I do not believe that distributive justice for 

                                                   
x It seems somewhat ironic that I agree with the managed care era concerns for 
excessive productivity. Then as now volume-based, FFS reimbursement for health care 
services was in play.  During the 1990s this factor was considered as a major cause of 
escalating health care costs. Does it not make sense that the twenty-first century 
response to the same system would be no different? 
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health care delivery is a beneficiary of current volume-based productivity 

standards.xi 

 

The commodity market does not fit well with medicine. It repeatedly fails to 

recognize the fundamental inelasticity of health care services. Hence, the 

business of medicine may respond to fixed pricing by increasing the quantity of 

service with fair assurance of continued consumer demand. (Remember, health 

care supply drives demand.) In this climate of fixed, if not declining 

reimbursement, income stability will require physicians to take advantage of the 

seemingly bottomless appetite Americans have for health care services. An 

increased work volume consequently becomes less discretionary if income is to 

be maintained or increased.23,xii Furthermore, yesterday’s independent private 

practitioners have become today’s corporate employees; their workloads rarely 

are self-determined.xiii 

                                                   
xi  Distributive justice perhaps could be served by a productivity system based on the 
value of healthcare as ascertained by population outcomes. Also see Chapter 8, 
footnote viii. 
 
xii The psychology of “income targeting” comes into play here. “The idea is that 
physicians have a mental picture of expected earnings – an income target. If the 
insurance plan squeezes their income by reducing payments per visit [or study], doctors 
compensate by increasing their caseload, and spending less time with each patient [or 
study].” See reference 23. Please also refer to Chapter 10. 
 
xiii Using the bourgeois rationale of the medical marketplace, could “rainmakers”, those 
highly productive doctors who generate the greatest charges, also be considered by 
hospital and private practice credentialing committees first as profit centers, and only 
secondarily as physicians? Taken to the extreme would such priorities allow these 
rainmakers explicitly to be given first preference for hiring irrespective of reputations for 
the provision of at best average quality care? It is not difficult to imagine that “good 
enough” health care would or has become any less acceptable than excellent care. Dr. 
Sandeep Jauhar, a New York cardiologist sardonically has characterized the most 
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Defenders of these developments might respond that they do not 

undermine professional ethics because the business world has its own set of 

ethical standards to govern explicitly commercial practices (e.g., responsibilities 

to employees).  However, the concepts of ethical practice markedly differ 

between businessmen and physicians. Their distinct codes of professional 

conduct are competitive rather than complementary; they apply to different 

populations and pursue different perspectives of “good”. An oft-quoted purpose 

for business is taken from a 1970 article that Milton Friedman xiv wrote for the 

New York Times Magazine.  

 

“[T]here is one and only one social responsibility of business – to 

use its resources and engage in activities designed to increase its 

profits so long as it stays within the rules of the game, which is to 

say, engages in open and free competition without deception or 

fraud.” 24,xv  

 

                                                                                                                                                       
successful private practitioners as those doctors who are “[accessible, affable, available, 
– and average]”. See Jauhar S: Doctored: The Disillusionment of an American 
Physician. (New York: Farrar, Strauss and Giroux), 2014, p.59. 

xiv Like Professor Arrow, Professor Friedman also was a renowned academic economist 
and Nobel Prize laureate (1976). See Milton Friedman (1912-2006). Library of  
Economics and Liberty. Located at http://www.econlib.org/cgi-bin/printcee.pl (Accessed 
April 24, 2017.) 
 
xv  Note Friedman’s absence of implied devotion to quality as evidenced by Henry Ford’s 
early twentieth century perception of business values. See reference 2. 
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Corporate social responsibility typically does not apply to those activities 

that are neither legally required nor beneficial for parties other than the 

corporation (e.g., controversial environmental responsibilities).25 That ethic 

obviously is not the ultimate end (“telos”) of medical practice. Its “one and only 

one social responsibility” is the health of the patient.xvi. As such the basic tenets 

of professionalism for businessmen may prove to be quite unprofessional for 

physicians.xvii 

 

“The ethical principles governing business are designed to promote fair 

competition.”26 Market conditions should permit buyers and sellers to make 

voluntary choices in their transactions. As previously noted, businesses even 

those in health care, hold a fiduciary responsibility only to their shareholders (for-

profit companies) or the state (not for-profit organizations). Patients serve only as 

the commodity of the trade, and are entitled to no more or less quality than 

contractually specified.xviii “The notion of service or the obligation to use one’s 

talents to benefit others rather than to expect rewards for labor is . . . problematic 

                                                   
xvi The purpose of medicine and its core (“internal”) moralities will be discussed at much 
greater length in Chapter 11. 
 
xvii Although beyond the scope of this thesis, the philosophical theories of Alisdair 
MacIntyre (virtue ethics), John Rawls (justice as fairness), and Emmanuel Kant 
(categorical imperative) have been applied both to business ethics and bioethics. 
Apparently one’s perspective greatly may influence the interpretation of these principles. 
See Moriarty J: Business Ethics, Stanford Encyclopedia of Philosophy, 2016: 1-57 (at 
pp. 13-14). Located at https://leibniz.stanford.edu/friends/preview/ethics-business/ 
(Accessed April 17, 2017.) 
 
xviii Please also see Chapters 9 and 12 in reference to the business favorable aspects of 
contract law.  
 



 

124 
 

. . . [H]umaneness, which encompasses compassion for people, may work 

against [profit].” 26 Thus, it stands to reason that medical professionalism is 

contrary to the commercial interests of the marketplace. 

 

Pellegrino and Thomasma describe ethical physicians as members of a 

“moral community”. As such: 

 

“[T]he public can expect that they will not take advantage of the 

patients’ vulnerability; that they will not use patients as a means to 

their own ends – profit, prestige, power; that they can be trusted to 

act in the patient’s best interests even if it may cost time, effort, or 

money or expose them to risks. These are not the things we 

normally expect of a business, where by contrast the competitor’s 

vulnerability is something to be exploited, where personal self-

interest, profit, and market dominance are sometimes primary 

goals, and indeed are the very incentives that drive the 

entrepreneur.”27  

 

The doctor’s ethical responsibility to maintain the highest priority for 

patients’ best interests remains unchanged and irrelevant to market conditions. 

Enforcement of corporate inspired, volume-driven productivity standards upon 

unwilling physicians and unsuspecting patients is more than unacceptable if 
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those standards are insensitive to basic medical professionalism. No physician 

ever should be placed in the unconscionable position of making a forced choice 

between the loss of ethical professionalism and the loss of employment.xix  

 

Perhaps the most worrisome and disappointing change of all is the 

knowledge that physicians themselves are now becoming another source of 

enforcement of purely commercial standards. During the first decades of this 

century the source of economic pressure has been shifting from purely external 

forces to an enlarging business minded faction of physicians. “Corporate” 

interests need not end in “Inc.”; M.D. serves just as well. Yes, physicians do in 

fact terminate less productive, although otherwise quite competent and 

conscientious colleagues. This discussion will be resumed in Chapter 11 where 

the existence of an “internal morality” of medical practice will be examined. Our 

broken, at times even maleficent, health care system demands change. “We 

espouse the . . . deeply misguided notion that the American medical system is 

the best in the world. We deny the sickness in our system and the role we as 

                                                   
xix This fundamental conflict of interest for physicians began during the managed care 
era of the 1990s. Then quality of care was compromised by restricting both the type and 
number of service options. The dilemma now occurs not so much from a restriction of 
services as it does from a restriction of physician time and attention. However, the 
consequence of choosing professionalism over profit could be the same – physician 
termination.  
 
In 1997 McArthur and Moore wrote, “Such compromises and distortions of clinical care 
place physicians in a severe ethical dilemma: shall they follow the dictates of conscience 
and known good practice in giving every consideration to the aid and comfort of the 
patient, or shall they save money for their employers?” See Id., Chapter 7, footnote ii (at 
p. 987). 
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professionals have played in creating that sickness.”28 (Also see Chapter 3, 

footnote vii) 

 

*  *  *  *  * 

 

 In conclusion, as optimal business practice competes with ideal medical 

practice, so does the maximal volume of health care consumption vie for 

attention with the highest quality of patient care delivered. Hence, in this 

environment quantity must oppose quality as commercialism must oppose 

medical professionalism. In the absence of compromise one factor inevitably 

must succumb to the other. Sir William Osler eloquently addressed this basic 

dichotomy of professional life in his 1894 commencement speech to graduating 

army surgeons. In reference to their service to patients he advised them, 

 

“Throw away . . . all ambition beyond that of doing the day’s work 

well. . . Your business is ‘not to see dimly what lies at a distance, 

but to do what lies clearly at hand’. (Italics in original.) Fevered 

haste is not encouraged . . . Let nothing slip by you . . . The 

important thing is to make the lesson of each case tell on your 

education. The value of experience is not in seeing much, but in 

seeing wisely . . .”29 (Italics added).  
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Hence, seeing much over time if done well may indeed serve as a prerequisite to 

seeing wisely. Neither a physician’s wisdom nor professionalism, however, 

should be expected as the logical consequence of seeing much in haste. 
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CHAPTER 8 – SHIFTING POWER: AUTONOMY, AGENCY, AND ADVOCACY; 

KNIGHTS, KNAVES, AND PAWNS 

 

 “The private market . . . narrows the choices for all men – whatever 

freedoms it may bestow, for a time, on some men to live as they like. It is the 

responsibility of the state, acting sometimes through the processes we call ‘social 

policy’, to reduce or eliminate or control the forces of market coercions which 

place men in situations in which they have  . . . little freedom to make moral 

choices, and to behave altruistically if they so will.” – Richard Titmuss, British 

professor of social administration, The Gift Relationship, 1970 1  

 

 This chapter introduces two sets of themes that I shall use through the 

remainder of the thesis, particularly the second, to better understand and 

evaluate the commercialization of medical practice:  1) autonomy, agency and 

advocacy; and 2) knights, knaves, and pawns.  I’ll begin with the first set.  

 

 At its essence autonomy is power, the free ability to act upon intent for self 

or others. Critical to autonomy are liberty, the independence from undue extrinsic 

influence and agency, the sentient capacity for intentional action as an individual 

living being. Conflict may arise when one person’s autonomy is challenged by 

another’s unwelcomed authority or disrespect.2 Hence, whereas agency is innate 

to the conscious being, an agent’s autonomy may be lost to others having 

greater power. For the purposes of this essay, advocacy is defined as the action 
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taken by an agent on behalf of a cause or person other than himself. As a 

physician’s autonomy falls because of a loss of professional liberty, his continued 

ability to advocate for patients requires greater reliance upon personal agency or 

the advocacy of others (e.g., attorneys/legislators). 

 

Evaluation of autonomy in health care began in earnest when, as 

previously explained, public confidence for the medical profession began to 

erode during the 1970s. As faith in the purity of physicians’ motives fell, the 

importance of patient autonomy gained greater awareness.i Growing respect for 

persons and beneficence influenced the partial transfer of ultimate medical 

decisional power from physicians to patients. Respect for the patient’s superior 

knowledge of personal values was to be given equal credence to the physician’s 

greater understanding of medical facts. This power shift, however, remained 

within the confines of the doctor-patient relationship. The reduction of 

paternalism, although not altogether voluntary, had no real bearing on a 

physician’s ability to advocate for his patients’ best interests. Perhaps the bonds 

of their interactions actually were strengthened by this now more sharing 

partnership.  

 

                                                   
i The Belmont Report (1979) expanded recognition of the principles of respect for 
persons, beneficence, and justice. See Department of Health, Education, and Welfare: 
The Belmont Report: Ethical Principles and Guidelines for the Protection of Human 
Subjects of Research, Report of the National Commission for the Protection of Human 
Subjects of Biomedical and Behavioral Research. Fed Reg 1979;44(76):23192-23197. 
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Nevertheless, this positive influence of bioethical principles did nothing to 

reign in health care’s ever rising costs. An anti-regulatory sentiment subsequently 

grew during the 1980s. As federal deregulation of public utilities into private 

hands had resulted in lowered prices, perhaps free market competition could 

effectively control health care costs as well.3 During much of the 1990s HMOs 

managed health care costs by restricting public and professional choice. The 

introduction of previously unknown cost containing mechanisms (e.g., capitation, 

utilization review, and restricted formularies) reigned in once virtually 

unrestrained professional autonomy. Perhaps as an unintended consequence, 

these new cost constraints diminished physicians’ capacity for effective patient 

advocacy as well. Doctor-patient relationships no longer were a matter of 

personal choice and mutual trust, but rather a distant negotiated contractual 

obligation over which neither party had much control.  

 

The patient autonomy movement of the 1970s was accepted slowly by 

physicians, but subsequent power shifts of the 1980s and 1990s were by no 

means voluntary. Rather this latest wave of publicly sanctioned dilution of 

physician authority had been undertaken by what doctors then viewed as a 

hostile takeover by the business community. Functionally HMOs and other third 

party payers through their financial strength (i.e., control of the “bottom line”) 

seized greater medical decision-making authority from doctors. With enhanced 

empowerment of the corporation and its fiscal agents, physician autonomy then 

became much more profoundly restricted. But despite their diminished clinical 
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liberty, doctors’ basic fiduciary duties to patients as ethical professionals 

remained unchanged. Hence, in lieu of their suddenly diminished professional 

autonomy, the maintenance of proper patient advocacy demanded of physicians 

a resolution of purpose and character, a strengthening of professional and 

personal agency in response to these alien, but very real challenges posed by 

unwelcomed corporate control.ii  

 

*  *  *  *  * 

 

Commercially motivated restrictions of clinical choice imposed upon 

professional liberty under the managed care system did not merely threaten 

personal income. They also threatened the physician’s deeply ingrained personal 

identity as the chief arbiter of patients’ health and well-being. The sense of duty 

to patients and the importance of advocacy on their behalf perhaps never had 

been greater.  The medical profession’s diminished economic influence and 

political power, although useful as a means of cost containment, also threatened 

its capacity to shield the quality of patient care from marketplace meddling. 

Doctors were obliged to act, but how? Would attempts to enhance physician 

agency require doctors now to adopt an unnatural, more adversarial lawyer-like 

role as advocates?4 Would patients expect or reject not only their physicians’ 

new and weakened clinical role in their lives, but also their potential new status 

as clients? 

                                                   
ii Please see Chapter 11 for a greater discussion of medical character, virtue, and 
morality. 
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Autonomy, agency, and advocacy are closely interrelated concepts, but 

the term “advocate” may have different connotations. Professor William Sage 

posits more specifically that attorneys and physicians differ in their interpretations 

of the word.4 He avers that physicians equate advocacy with control.iii As agency 

begets autonomy, autonomy begets advocacy. “Physicians considered 

themselves patient advocates long before anyone seriously questioned their 

judgment much less argued a contrary position. . . [They] are very comfortable 

making decisions to serve what [they believe] is [in] the patient’s interest. . . 

[P]hysicians are both willing and able to accommodate a variety of competing 

considerations. . . [D]octors think of themselves not [merely] as lawyers but as 5 . 

. . council, judge and jury.”6  

 

Lawyers, on the other hand, perceive a more focused role for advocacy 

within a broader societal system of dispute resolution.6 In the legal sense 

advocacy is a more adversarial process by which the client’s position is 

vigorously presented and defended, but authority for the final decision is ceded to 

another (i.e., judge and jury).4 “The advocate’s task is to present the client’s case 

with persuasive force limited only by a duty of candor to the tribunal, and that 

                                                   
iii As a physician I do not agree with Professor Sage on this point. Autonomy involves 
control over one’s actions, but physician advocacy for patients actually has witnessed a 
greater sharing of decision-making control. Despite the casting aside of paternalism, a 
physician’s advocacy for patients still requires caring, trust, and an element of altruism. 
However, the confrontational nature of an attorney’s advocacy is neither typical nor 
appropriate in health care. Despite this difference of opinion, I find Sage’s observation of 
different forms of professional advocacy to be astute, and exemplary of why physicians 
should not try to serve as their patients’ legal counsel. Notably Professor Sage 
possesses both M.D. and J.D. credentials. 
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tribunal, not the advocate, is responsible for determining the probative value of 

the evidence presented.”7 Hence, from this perspective advocacy is incompatible 

with control.5 Lawyers derive their authority from man-made law, and are rule 

governed.8 Physicians, however, are role governed.iv “Doctors regard authority 

as based on science and . . . consider adversarial proceedings before neutral 

[decision makers] as an irrational and ineffective mechanism for resolving 

uncertainty.”9  

 

This discussion is not intended as an endorsement of physician control. 

This undue force was the impetus for paternalism. Rather it is meant only to 

illustrate the very different medical and legal interpretations of “advocacy”. 

Perhaps these alternate professional views may illuminate the nuanced 

differences between doctor-patient and attorney-client relationships as well. If 

physicians’ liberty to advocate for patients as doctors is removed, should they 

resort to lawyer-like advocacy? No. Professor Sage decried the conflation of the 

medical and legal conceptions of advocacy.4 [P]hysicians should not aspire to be 

lawyers when they claim the mantle of ‘advocate’, and the public should not 

regard them as such.”10 “[L]awyerly advocacy might well present the patient with 

a novel and potentially disturbing image of the physician. . . [A]ggressive 

partisanship is not an intuitive trait of a caring healer . . .” 11 (Italics added.)  

                                                   
iv Writing in reference to rationing of scarce medical resources, Professor Mark Hall has 
opined that “rule-based medicine can . . . be attacked as inconsistent with the healing 
relationship that underlies many treatment encounters. . . [Rules have] the potential to 
promote in physicians a crass attitude of expendability toward their patients’ welfare.”  
See Hall MA: Making Medical Spending Decisions: The Law, Ethics, & Economics of 
Rationing Mechanisms. (New York: Oxford University Press), 1997 (at pp. 89-90).  
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Moreover, the body of medical ethics upon which physicians rely does not 

have the force of law.12 Unprofessional conduct is distinct from professional 

negligence; “enforcement of advocacy duties cannot easily be performed by 

medical malpractice law.”13 The principles of legal practice should not be 

considered as interchangeable with those of medical ethics. “Legal rules usually 

are meant to enforce only minimally acceptable behaviors rather than to inspire 

aspirational ethical goals.” The law instead tends to serve as a relatively blunt 

and narrow, compliance focused instrument. Yet by this means the discipline 

excels in dispute resolution.14  

 

The AMA’s 1996 edition of the Code of Medical Ethics illustrates the 

professional medicolegal dichotomy of expected physician behavior. It explicitly 

prioritizes the physician’s professional duties to patients above any fiscal duties 

to employers.15  

 

“While physicians should be conscious of costs . . . , concern for 

the quality of care the patient receives should be the physician’s 

first consideration . . .16 Under no circumstances may physicians 

place their own financial interests above the welfare of their 

patients. [Any] conflict . . . between the physician’s financial interest 

and the physician’s responsibilities to the patient . . . must be 

resolved to the patient’s benefit.”17   
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However, the Code much less clearly distinguishes physicians’ duties from those 

of attorneys. “The duty of patient advocacy is a fundamental element of the 

physician-patient relationship that should not be altered by the system of health 

care delivery in which physicians practice.”18 Yet the Code also expresses the 

terms of that advocacy in clearly lawyer-like terms:  

 

“Physicians should advocate for patients in dealing with third 

parties . . .19 . . . In some circumstances, physicians have an 

obligation to initiate appeals on behalf of their patients . . . [T]he 

physician’s duty as patient advocate requires that the physician 

challenge [denials] and argue for the provision of treatment.”20,21;v  

(Italics added.)  

 

Mechanic and Schlesinger wrote of the public’s revised expectations of 

their physicians. “Those who serve them will perform their responsibilities in a 

technically proficient way (competence) . . . , they will assume responsibility and 

not inappropriately defer to others (control), and . . . they will make patients’ 

welfare their highest priority (agency). . .”22 (Italics added.) However, “managed 

care [had effectively transferred] aspects of competence and control [(i.e., 

liberty)] from individual professionals to institutions . . . “23 (Italics added.) 

Therefore the remnants of physician autonomy became dependent upon 

strengthened professional agency if patient advocacy was to be protected. The 

                                                   
v As of 2015 none of the aforementioned segments of AMA sanctioned medical ethics 
had changed since Sage’s 1999 publication. (See reference 4.) 
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task is not easy. “[A]gency is the hardest precept to accommodate within a 

framework of institutional accountability, yet [it] is also arguably the most 

important one to preserve . . .”23  

 

Thus this divisive and confrontational environment would seem to require 

that patient advocacy now follow a conjoined medicolegal approach. If physicians 

are to remain physicians, lawyers will need to assist them with effective and 

protective legislation. In other words, doctors who are unable to advocate as 

doctors without retribution because of financial and contractual bonds will need to 

turn to lawyers. Their less restrained autonomy in the interpretation and 

legislation of health care law should allow lawyers to advocate as lawyers not 

only for physicians, but also for the highest quality of patient care. (Also see 

Chapters 9 and 12.) 

 

American doctors of the 1990s figuratively had been abducted by 

unrealistic and conflicting societal expectations. Our training as physicians had 

poorly prepared us for the foreign responsibilities of either businessmen or 

attorneys. We were thrust into the unenviable position of dividing our loyalty 

between the professional Hippocratic ideals of quality patient care and our new 

commercial responsibility to manage the bottom line, i.e., to gently and kindly 

care for our patients while aggressively litigating against our employers on their 

behalf. Physicians were expected ”to put the individual patient’s interests ahead 

of organizational or budgetary goals, to resist countervailing financial incentives, 
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to give [patients] information about all possibly beneficial treatments, to provide 

the treatment they select, and to contest contrary utilization review decisions or 

denials of coverage.”24 Indeed we had fallen into a purgatory of professional 

uncertainty.  

 

*  *  *  *  * 

 

Let us now turn to this chapter’s second theme set. In response to the 

above conundrum, British economist Julian Le Grand might ask if we physicians 

were to become feckless pawns, complicit knaves, or daring knights for this 

confounding new system of health care.  Cleverly, Professor Le Grand has 

invoked the knight/knave metaphor to summarize the physician’s professional 

position within England’s socialized health care system.25 He suggests that in 

their capacity as imperfect human beings, physicians’ interaction with their 

environment may cause them eventually to be perceived by others as “knights, 

knaves or pawns”. Knights are motivated by virtue; knaves by self-interest; and 

pawns are “passive victims of their circumstances.” Hence, physicians 

respectively may practice medicine “for the betterment of society or their own 

selfish gain; or [serve merely as] automatons whose actions are defined . . . by 

external rules and regulations.” Virtuous people may not always be correct, but 

they are not indecisive automatons.26,vi As market strength gains further 

                                                   
vi Note that knights, like knaves and pawns, are subject to external regulations, but by 
their virtue they are not defined by such. “Virtue theorists such as Aristotle and 
Pellegrino never thought of virtuous people as automatons: They act voluntarily and they 
are capable of error. Thus, virtuous people may not always behave in ways that 
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momentum, knaves flourish, the pawn population expands, and knights may well 

become martyrs. In all of these circumstances patients are likely to lose.  

 

Le Grand used the metaphors, pawn and queen, to represent the 

spectrum of individual agency in Great Britain. Motivation could be expressed 

along a continuum from knave to knight. He primarily wrote of agency in respect 

to the consumers of health care, and motivation in reference to health care 

providers.27 For the purposes of this thesis I have pursued the evolution of 

American health care primarily from the perspective of the provider. Although 

simple analogies may be drawn between the commodification of Britain’s 

National Health Service vs. our commercialized health care system, the two of 

course are vastly different. (Also see Chapter 3, footnote v.) Nevertheless, 

American physicians’ motivation broadly may range from knavish self-interest to 

knightly altruism just as it does in the United Kingdom or elsewhere. In truth, 

however, doctors’ motivation rarely is so purely black or white – knavish or 

knightly - but instead characterized by many interval shades of gray.vii  

 

                                                                                                                                                       
maximally promote a healing relationship. Nevertheless, if physicians have a virtuous 
disposition, one would expect them to act virtuously in a fairly consistent manner across 
a variety of environmental situations.” (Italics in original.)  See DuBois JM, Kraus EM, 
Mikulec AA, et al.: A Humble Task : Restoring Virtue in an Age of Conflicted Interests. 
Acad Med 2013;88(7):924-928 (at p. 924). Please also refer to Chapter 11 for an in-
depth discussion of virtues and medicine’s ”internal morality”. 
 
vii As metaphors, for the purposes of this thesis, the terms “knights, knaves, and pawns” 
should be thought of as broadly descriptive, figurative language. In reality we all are 
variably motivated by virtue and self-interest. Furthermore the interpretation of these 
terms is subject to one’s perspective. One viewer’s knight may be another’s knave. 
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Professor Uwe Reinhardt’s long established poor opinion of the low 

esteem granted by the American marketplace and its advocates to traditional 

Hippocratic medical values applies well to this discussion. As recently as 

September, 2016 he offered the following thoughts in reference to the “winners 

and losers” of now developing ACOs. 28  

 

 “We would make a mistake to underestimate the sheer greed and 

venality that drive many parts of our health system. Economists are 

particularly prone to that failing, because we do not know how to 

define ‘greed’ and instead treat it as just a human trait that needs to 

be controlled through competition in the market place . . . In the 

naiveté that is otherwise such a charming characteristic of our 

profession . . . we must remember that our health system is 

composed [of] people with distinctly different attitudes toward health 

care: 

a) Truly caring clinicians, nurses and other personnel actually treating 

patients; 

b) Visionary managers who sincerely wish to deliver to society more 

cost-effective health careviii [; and]  

                                                   
viii Perhaps such managers would embrace the effectiveness of the care delivered rather 
than the volume of care created.  Reimbursement in such a system would be determined 
by both individual and population based health outcomes.  Value-based reimbursement 
would thereby redefine the current interpretation of “productivity”. For example, an 
initiative of the American Board of Internal Medicine (ABIM) Foundation, “Choosing 
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c) People who see in health care with its typically price-inelastic 

demand an ideal setting to suck money out of the rest of society 

and into their own pockets. 

I assume that many of the regulations coming forth from 

government are aimed at group (c), which then offends and baffles 

members of groups (a) and (b).” 

 

I consider Professor Reinhardt’s “group (c)” as a representation of Le Grand’s 

knaves, and “groups (a) and (b)” as his knights.  

 

Though I have adopted Professor Le Grand’s motivation metaphors, I 

slightly modify his working definitions of the same terms.  For my purposes I too 

think of a “knave” as “an individual whose principal concern is to foster his or her 

self-interest.” However, I place even greater emphasis on the personal benefit 

conveyed by such an interest.29 The intentional pursuit of personally beneficial 

self-interest may be acquired legally or illegally, although by neither mechanism 

is such action altruistic or knightly. In Chapter 9 I further examine what I propose 

should be the illegality of physician dismissal for purely self-interested economic 

reasons as an abrogation of civil liberty, patient advocacy, and medical 

professionalism. 

 

                                                                                                                                                       
Wisely”, attempts to minimize wasteful and otherwise low value health care services. 
See http://www.choosingwisely.org/ (Accessed July 19, 2017.) 
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 I also envision the “knight” principally in terms of altruism as reflected by 

individuals who are motivated to help others primarily, if not exclusively for the 

benefit of the recipient, and with no assurance of personal gain.30 I do intend to 

convey that a doctor’s relative passivity to his environment is the behavior of a 

“pawn”. I have not borrowed Le Grand’s “queen” metaphor as the term has a 

different connotation in the American lexicon. Rather I consider strong physician 

agency as another manifestation of knightly behavior.  

 

*  *  *  *  * 

 

Law shares common ground with medicine and ethics in the pursuit of 

justice. The “legal process school of analysis” conveys the thought, “The ‘whats’ 

of medical practice have displaced the importance of its most basic ‘whys and 

hows’.” The legal community understands “that doing what is right is often more a 

matter of how [and why] rather than what decisions are reached.” (Italics in 

original.) A single correct answer rarely is found in our imperfect world. The 

neutral principles and fair procedures of the law serve the philosophical concepts 

of procedural justice and substantive justice well.14  

 

But the “whats” of current medical practice have displaced the importance 

of its most basic “whys and hows”. Therein lies agency, i.e., reliance upon 

personal virtue or character as a fount of motivation.ix I do not mean to suggest 

                                                   
ix Consider the Platonic dialogue, Euthyphro, addressing the relationship of religion and 
ethics. Socrates asks, “Is that which is holy loved by the gods because it is holy, or is it 
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that “what” we physicians do is trivial. That “what” is the detection and treatment 

of injury or disease to facilitate the prolongation of a meaningful life; the essential 

service we are so very privileged to offer our fellow man. But why and how do we 

do what we do? The production of “what” principally for the sake of “what” itself is 

meaningless for professionals when it is undertaken merely for profit. 

Nevertheless, this isolated “what” also is simple; it is readily measured and 

quantified as an objectification of marketplace commodities.  

 

The standard of “what” now is measured by “productivity”. It also is a 

bastardization of “why” we who believe in the sanctity of medicine as a 

profession continue to pursue the beauty of its art. I believe that “why”, the 

essence of our agency as physicians, should be a calling, a duty to place our 

patients’ interests above our own, and to merit the faith and trust they place in 

our hands. Productivity debases “why” into money – countable dollars and cents. 

The quantification of productivity in combination with the increasingly perceived 

fungibility of the practitioner further facilitates the commodification of medical 

practice.31 Herein, this business practice reflects an amoral shift of motivation, 

                                                                                                                                                       
holy because it is loved by the gods?” Loosely translated into the present doctor’s ethical 
dilemma as debated herein, one could inquire, “Is professionalism honored by the 
physician because it is morally correct, or is it morally correct because it is honored by 
physicians?” In other words, one is asked to consider whether an individual’s agency 
causes one not only to make moral judgments, but also to justify them.  Please also see 
Chapter 11 for a discussion of the presence or absence of “internal morality” within the 
medical profession. Additionally the reader is referred to Plato’s ‘Euthyphro’ located at 
http://www.indiana.edu/~p374/Euthyphro.pdf, and Euthyphro 10a located at 
http://www.perseus.tufts.edu/hopper/text?doc=Perseus%3Atext%3DEuthyph.%3Asectio
n%3D10a  (Each accessed July 20, 2017.) 
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and becomes antithetical to proper physician agency. Medicine then no longer is 

an end unto itself, but only the mere means to the end of profit.32,x 

 

That metamorphosis of our “why” inexorably alters the “how” of our trade 

as well. I cannot honestly dismiss the importance of efficiency considering the 

irrefutable reality of increasingly unaffordable, if not indeed scarce, health care 

resources. Efficiency, however, should not be motivated by a primary devotion to 

the corporate “bottom line”. Such production, when defined merely as volume of 

work, does nothing to ameliorate the distributive injustices of American health 

care. As an “old school” physician my conception of efficiency better serves that 

egalitarian end. Thus considered, efficiency should be a tool used in the well-

considered delivery of precious resources to as many needy recipients as 

feasible.xi Neither should efficiency be characterized by the rapid delivery of 

fungible health care services irrespective of quality. No sense of substantive 

justice, moral agency, or patient advocacy resides within the uncaring mass 

production of health care.xii Do physicians who mindlessly accept this role of 

corporate servitude merit recovery of the autonomy they have lost?    

                                                   
x I fully realize that making money is essential to the survival of a practice. As such this 
activity is not to be considered amoral. Rather it is the shift of primary motivation and first 
allegiance to money that is antithetical to medical professionalism. Such conflation of 
ends and means is a violation of Kant’s categorical imperative. “Making ends meet” 
should not be attained at any cost. Also see reference 32 and Chapter 10. 
 
xi Note how efficiency thus defined also conforms to proposed value-based systems of 
reform for health care reimbursement.  
 
xii Ideally a balance of quality and quantity should apply to the just distribution of health 
care services. Unfortunately, such compromise is not the reality of the medical 
marketplace. It has been my experience that incentives for quality of production, if 
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      I doubt that medicine’s pawns will work to restore the dignity of 

medical practice without substantial assistance. Neither will our remaining 

knights have the power to do so alone. No matter how well intended they may 

be, ethical ideals do not have the force of law.12 Even the best of physicians 

rarely is prepared to serve our profession as a competent attorney or legislator. 

The physician who either has been terminated, or has reason to fear expulsion 

from his career merely for having performed his traditionally ethical duties well, 

no longer can muster sufficient agency to counter the virtually complete loss of 

autonomy. 

 

I am concerned that the salvation of traditional caring and ethical medical 

professionalism will fail in the absence of legislative support. Residual medical 

agency desperately needs the strength of legal autonomy to restore advocacy no 

matter how the term may be defined. If we physicians are to remain physicians, 

the legal profession and the powers of the state must become stronger allies in 

our defense. Chapter 9 explores late twentieth century case law that has 

addressed physicians’ limited ability to respond to the new realities of the medical 

marketplace by appealing to public policy. It is not encouraging.  

                                                                                                                                                       
present at all, are negligible relative to bonuses awarded for higher quantities of billable 
service. 
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CHAPTER 9 – A SEARCH FOR LEGAL RESOLUTION: HIPPOCRATES 

V. WALL STREET 

 

 “Ethics is knowing the difference between what you have a right to do and 

what is right to do.” – Potter Stewart, J.D., Associate Justice of the U.S. Supreme 

Court (1915-1985)1 

 Even the most rational approach to ethics is defenseless if there isn’t the 

will to do what’s right.” – Alexandr Solzhenitsyn, Russian novelist (1918-2008)1 

 

 Ethical and legal principles are related in the sense that each provides a 

guideline for behavior. However, the ethical realm is broader and much less 

defined than is the law. To do what is “right” legally is to follow a defined set of 

rules that have been established by society as the minimal expectations of civil 

duty. However, to do what is “right” ethically requires one not only to intellectually 

recognize theoretical ethical principles, but also to obey a more nebulous and 

internalized code of the heart and soul. It is to act with a sense of moral 

obligation, to lead one’s life by higher standards for a benefit greater than self. 

Whereas law primarily reflects the principles of justice and nonmaleficence, 

ethical ideals also extend into the realm of beneficence (e.g., humanitas and 

misericordia; see Chapters 1 and 11). They are more demanding and 

aspirational than the minimum threshold requirements of the law. Immanuel Kant 
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famously stated, “In law a man is guilty when he violates the rights of others. In 

ethics he is guilty if he only thinks of doing so.”1,i 

 

 Yet as previously stated, non-statutory ethical standards do not carry the 

force of law.2 Laws establish rules that require people to obey society’s 

mandates of acceptable conduct that they may not honor voluntarily. Although 

penalties such as personal guilt, public shame, or even professional censure may 

follow an ethical transgression, more egregious civil or criminal penalties may be 

imposed as the consequence of legal violations. It is in this sense that ethical 

codes of medical practice, while necessary, are insufficient to motivate all 

physicians to pursue prosaic professional standards. Self-serving goals typically 

are more immediately rewarding and easily attained than altruistic ideals. All too 

frequently the ethical “carrot” must be enforced by the legal “stick”.  

 

This chapter primarily will review case law that applied to the restrictions 

of physician autonomy during the height of the managed care era as previously 

reviewed in Chapter 6 (i.e., decreased clinical options), and explore those 

precedents as applicable to the limited physician autonomy in present 

                                                   
i Writing of conflicts of interest he had encountered in practice, Dr. David Zientek, an 
interventional cardiologist, reflected this sentiment well. “It is important in looking at 
one’s individual practice to recognize that a conflict of interest is present when there is a 
potential to breach one’s obligations out of self-interest, rather than only when such a 
breach has occurred.” (Italics in original.)  See Zientek DM: The Evolution of Conflicts of 
Interest in a New Subspecialty: A Case Study of the Development of Interventional 
Cardiology. Narrat Inq Bioeth 2011;1(2):88-90 (at p. 88.) 
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marketplace circumstances (i.e., decreased time). First, however, let us briefly 

retrace a few important twentieth century milestones marking the transformation 

of American medical practice into American medical business. 

 

*  *  *  *  * 

 

Physicians of the 1930s and their successors of the 1990s each were 

penalized for their pursuit of patient advocacy as related to extrinsically 

mandated styles of medical practice. On each occasion these relatively more 

altruistic, if not knightly, doctors were guilty only of their failure to follow the 

prevalent mentality of the time. During the early-mid twentieth century, “company 

doctors” who supported prepaid health plans were persecuted by their fellow 

physicians under the guise of AMA ethical policy. Non-compliant late twentieth 

century doctors could be penalized for incurring excessive costs or, even for 

merely disclosing allegedly excessive information to patients. Those physicians 

who were terminated from MCOs received notice directly from the controlling, but 

still extrinsic corporate sector.  

 

In 1993 Dr. Marcia Angell spoke of physicians’ emerging societal role as 

“double agents” who were expected to split their allegiances between patients’ 

medical needs and society’s monetary demands.3 Since then clashing 

commercial and professional philosophies have progressed. With that schism, 
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seemingly more of those former “double agents” have defected to the 

marketplace. Today’s physician outliers are those who remain allegiant to 

professionalism. They too may be penalized, but now for charges of insufficient 

productivity. Like their predecessors of the 1990s, they too may be terminated 

directly by corporate interests. However, colleagues within medicine have 

resumed their 1930s role as persecutors as well. Hence, with the internalization 

of commercial interests within medical practice, doctors now may fire fellow 

doctors solely for alleged economic deficiencies. 

 

*  *  *  *  * 

 

This chapter’s review of case law will show that although late twentieth 

century judicial decisions were not uniformly favorable to terminated physicians, 

courts generally supported the importance and validity of physicians’ advocacy 

for their patients. The message then conveyed remains no less pertinent today. 

Current productivity-driven and volume-based medical practice - whether 

imposed from outside corporate interests or arising within the profession itself - 

also impair physician autonomy, risk the quality of health care, and by extension 

limit patient advocacy.   

 

One of the most well-known examples of case law that recognizes the 

challenges introduced by managed care actually was favorable to the insurer, the 

State of California. Its value, however, is centered on the court’s definition of 
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physician responsibilities. Wickline v. State was heard before the California Court 

of Appeals in 1986.4-6 Lois Wickline alleged that MediCal, California’s Medicaid 

plan, was negligent in its duty to serve her best interests as a patient. MediCal’s 

prospective ii failure to authorize an extension of her hospital confinement led to 

advancing complications that would eventually necessitate amputation of her 

right leg. A lower court ruled in favor of Ms. Wickline, but the State appealed. 

 

Subsequently the Court of Appeals reversed the prior decision, now 

casting blame for Ms. Wickline’s misfortune squarely upon her physicians. A 

synthetic graft had been placed for treatment of vascular insufficiency. Post-

operative complications arose for which her physicians requested and received 

one eight-day extension. However, she was not yet well enough to return home 

at the end of that additional time. Her doctors sought eight more days of in-

patient care, but acquiesced to only four. “Wickline’s condition had neither 

deteriorated nor become critical”.7  She was discharged with no request for a 

third extension of hospitalization. Nine days later Ms. Wickline was readmitted to 

Van Nuys Community Hospital with much more severe vascular compromise. 

Additional medical intervention was of no avail. Her right leg was amputated 

below the knee on February 8, 1977; nine days later a second amputation above 

the knee was performed. 

 

                                                   
ii Note the important difference that exists between prospective and retrospective 
utilization review. Whereas retrospective denials may only withhold payment, 
prospective denials risk denial of necessary treatment.  
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Justice Rowen, writing for the Court, stated that neither the insurer nor the 

treating physicians were liable because, despite the bad outcome, there was no 

testimony that the care delivered was substandard.iii Nevertheless, the court 

issued important statements about the responsibilities of both parties.  Regarding 

insurers, the Court stated, “[I]t is essential that cost limitation programs [should] 

not be permitted to corrupt medical judgment.” And, regarding physicians, 

 

“[T]he physician who complies without protest with the limitations 

imposed by a third party payor, when his medical judgment dictates 

otherwise, cannot avoid his ultimate responsibility for his patient’s 

care.”7,8  

 

Hence, despite limited autonomy a physician remains obliged to honor fiduciary 

duties to his patient ad infinitum. Among those responsibilities is included the on-

going advocacy for a patient’s medical well-being. Recall the advice given to 

doctors by the Code of Medical Ethics as discussed in Chapter 8.iv  

                                                   
iii A likely reason such testimony was lacking was the strategy of Wickline’s lawyer to use 
the treating physicians as her expert witnesses against the state. Naturally they were not 
inclined to testify that their treatment was substandard even though it was not optimal. 

 
iv “The duty of patient advocacy is a fundamental element of the physician-patient 
relationship that should not be altered by the system of health care delivery in which 
physicians practice . . . Physicians should advocate for patients in dealing with third 
parties . . . In some circumstances, physicians have an obligation to initiate appeals on 
behalf of their patients . . . [T]he physician’s duty as patient advocate requires that the 
physician challenge [denials] and argue for the provision of treatment”. (Italics added.) 
[Fundamental Element 6 and Opinions 8.13(1) and (2)(d).] Also see Sage WM: 
Physicians as Advocates. Houston L Rev 1999;35:1529-1630 (at pp. 1542-1543); and 
Council on Ethical and Judicial Affairs: Code of Medical Ethics. (Chicago: American 
Medical Association), 2015 (at pp. 305-306, 399-400). 
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Let us move this case 30 years forward to 2016. Now Ms. Wickline would 

be admitted to a hospital by her primary care physician (PCP) who would 

probably not see her again until her discharge. PCPs now may be more 

productive by staying at their offices. During her confinement Ms. Wickline 

instead would be managed by hospitalists; she and her vascular insufficiency 

now would be in the hands of strangers. The well-meaning hospitalists in turn 

would consult vascular surgeons to whom they would defer most medical 

judgment. But productivity standards are not restricted to office physicians. All 

physicians comprising her in-patient service are subject to the same demands. 

They must hustle to see as many sick people as humanly possible while 

maintaining a schedule over which they have little control. Imagine that Ms. 

Wickline’s post-operative pain and leg swelling initially were overlooked in the 

doctors’ rush to get to the next patient. After a few days the vascular surgeon 

orders an arteriogram without the knowledge of the hospitalist. The equally busy 

radiologist issues a terse report, and fails to notify anyone of the diminished 

blood flow to the patient’s leg. Hours later the vascular surgeon leaves the 

operating room to review his patient’s current status. Most unfortunately, Ms. 

Wickline by then has developed gangrene. Her leg must be amputated. 

 

Although this scenario is fictional, it is far from implausible. In 1986 Ms. 

Wickline may have been a victim of the “quicker and sicker” rush to hospital 

discharge that followed the introduction of DRGs three years earlier. (Also see 

Chapter 5.) Today’s HCPs are in a rush to do everything for the sake of efficiency 
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and productivity. The time to communicate is sacrificed, and in the process the 

bond between a patient and her physician is lost as error upon error 

accumulates.v Ms. Wickline would have no problem seeking a plaintiff attorney in 

today’s health care environment. But now the suit would go far beyond confining 

its damage claims to the insurer; all involved doctors would be named as well. In 

1986 the Court placed final responsibility for a patient’s care upon the doctor. 

Cost limitations are no less corruptive of ethical decisions today; neither are the 

limitations of time and productivity.  

 

*  *  *  *  * 

 

Thus physicians’ new obligations to the rules of managed care served as 

no excuse to forgo effective patient advocacy. Nevertheless, physician 

protestations against business motivated actions contrary to their medical or 

ethical judgment still could be countered by discharge from employment. Often 

this thinly veiled retaliation - then as now - was undertaken under the broad 

rubric of “without cause termination”. Sometimes physicians’ contracts simply 

were not renewed, causing them to become “deselected” not only from their 

patients but also from a potentially substantial portion of their income. (See 

                                                   
v These systemic problems with our health care system famously were reported by the 
Institute of Medicine in 1999. See Kohn LT, Corrigan JM, and Donaldson MS (Eds.): To 
Err Is Human: Building a Safer Health System. (Washington: National Academy Press), 
1999.  
 



 

153 
 

Potvin below.) Which penalty is the lesser of two evils – malpractice or 

termination? vi 

 

Case law examples of wrongful dismissal in the medical arena have had 

mixed outcomes when determined by the application of common law as pertinent 

to public policy. Recall that the landmark Group Health case had been settled 

favorably for the challenged doctors on such grounds. (See Chapter 2.) A 

precedent setting case was brought against a Colorado hospital in 1996 by an 

accountant. In Rocky Mountain Hospital & Medical Service v. Mariani,9 the 

plaintiff alleged that she had been dismissed in retaliation for her failure to 

comply with what she considered to be clearly improper accounting procedures. 

Her defense attorneys avowed as a matter of public policy Ms. Mariani’s 

obligation to observe the rules of conduct that had been mandated by the state 

accounting board’s Rules of Professional Behavior. The Colorado Supreme 

Court found that “[a] professional employee forced to choose between violating . . 

. ethical obligations or being terminated is placed in an intolerable position.”10 

 

Professional codes of ethics (e.g., AMA Code of Ethics) demand 

engagement in such advocacy. Citing Rocky Mountain, Fentiman states, “The 

test for whether a non-statutory code of ethics can be used as the source of 

                                                   
vi Here I shall revisit the metaphors of knights, knaves and pawns. (See Chapter 8.) 
Under such circumstances I would characterize those doctors who believed malpractice 
to be the greater evil as altruistic knights, those who primarily feared dismissal as self-
serving pawns, and those who forced the choice in the first place as corrupt and self-
serving knaves. 
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public policy is whether the ‘ethical provision . . . [is] designed to serve the 

interests of the public rather than the interests of the profession’.”10 I would argue 

that the ethical interests of the medical profession should indeed be those of the 

public. In any event a physician’s choice to advocate for patients clearly is not 

financially self-serving. Professional codes of ethics are designed to benefit the 

public rather than health professionals themselves. Furthermore it should be 

apparent that acts of advocacy – even if non-statutory - are mandated by code, 

not merely by personal idiosyncrasy.11  

 

By extension, a physician whose employment has been severed also 

should have the opportunity to argue that the termination or non-renewal of his 

contract by an employer (or contractual client) may be a compelling violation of 

public policy. To this effect, a physician’s more recent wrongful termination also 

was favorably litigated on such grounds.12 For six years starting in 2007, Dr. 

Richard Weidman served as the senior physician for Exxon Mobil at their 

corporate offices in Fairfax, VA. In 2009 and 2010 he discovered that the 

company had been operating illegal pharmacies in several states, and was 

stockpiling drugs in Fairfax to distribute to Exxon employees elsewhere within 

Virginia. Dr. Weidman refused to participate in the scheme and reported his 

findings to company officials. In 2011, Exxon’s legal department advised Dr. 

Weidman that pharmacies remained in operation in violation of state law; once 

more he reported to senior managers. Soon thereafter his work was reviewed 

and found to be lacking. He then was required to participate in a performance 
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improvement plan for more than a year. Weidman contended that “[its] purpose . 

. . was not to improve his performance, but to overburden him with . . . new tasks 

meant to cause his failure to perform.” The doctor actually is alleged to have 

suffered a presumably stress induced “heart attack” during an October 2012 

performance review.13 He finally was terminated in January, 2013. 

  

Dr. Weidman sued Exxon and its complicit employees asserting four 

causes of action including wrongful discharge. The U.S. District Court for the 

Eastern District of Virginia dismissed all claims. Dr. Weidman appealed (pro se) 

to the U.S. Court for the Fourth Circuit where only his wrongful discharge claim 

was sustained. An exception to common law “at will” employment doctrine was 

granted because of Exxon Mobil’s violation of public policy. As Virginia statutes 

prohibit pharmacy practice or wholesale distribution of prescription drugs without 

a license, Dr. Weidman was within his rights to refuse to engage in criminal 

activity. The case was remanded for further proceedings. 

 

*  *  *  *  * 

 

Regrettably, the courts’ tendency to allow public policy applications of 

common law as a defense tactic against termination of employment is sporadic at 

best, and may well counter the vastly different corporate perspective of contract 

law. Nevertheless, common law policy exceptions to “at will” employment do exist 

in contract and tort law (e.g., Weidman). “Generally, these exceptions follow the 
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[ethical] ideal that an employee cannot be terminated for refusing to engage in 

activities that violate . . . the law or that prevent an employee from performing a 

civic duty.”14,vii Included within these exceptions may be “[t]he implied covenant of 

good faith and fair dealing . . . which imposes a legally enforceable obligation not 

to terminate an employee in bad faith . . .”15,viii 

 

A New England physician also sought relief for his termination on common 

law grounds. The case, Harper v. Healthsource New Hampshire, Inc., reached 

his state’s Supreme Court in 1996.16 However, unlike Rocky Mountain or 

Weidman, the violation of common law in this case was based on “good faith” 

interpretation of contracts rather than professional responsibility. The plaintiff 

alleged that the HMO with whom he was engaged fraudulently altered medical 

records so as to reduce reimbursement due him under a contractual withhold 

provision. Healthsource thereafter dismissed Dr. Harper “with cause”. Despite the 

absence of explicit concerns of clinical incompetency, he was accused of failing 

to meet the terms of recredentialing. After Dr. Harper initiated an internal appeals 

process, the HMO refused to comply with his request to access pertinent 

documents. Subsequently Healthsource changed the terms of Dr. Harper’s 

                                                   
vii No clear judicial consensus appears to exist regarding the matters of (1) the specificity 
of public policy abridged, or (2) if the court’s jurisdiction extends beyond statutory to non-
statutory interpretations of public policy. See Cloutier v. Great Atlantic & Pacific Tea Co. 
– 436 A.2d (NH Supr Ct) 1140, 1981. 
 
viii “[T]he implied covenant may be the ‘least recognized exception to [the] employment at 
will’ doctrine.” See Pennington CL: The Public Policy Exception to the Employment-At-
Will Doctrine: Its Inconsistencies in Application. Tulane L Rev 1994;68:1583-1627 (at 
p.1592). Citing Hames DS: The Current Status of the Doctrine of Employment-at-Will. 
Labor L J 1988;39 (at p. 27).  
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dismissal to a “without cause” status for which no justification would be required. 

At trial the New Hampshire Supreme Court upheld the doctor’s argument that his 

termination without a meaningful hearing had been conducted in bad faith 

contrary to public policy. As a matter of common law any contractual termination 

in violation of the community “standard of good and fair dealing” is subject to 

review.17 

 

Deselection was the subject of the California Supreme Court’s decision in 

Potvin v. Metropolitan Life Insurance Co. (2000).18 Entirely within its legal 

prerogative, MetLife chose not to renew Dr. Louis Potvin’s preferred provider 

status in 1992. Allegedly this gynecologist had been “delisted” (or “deselected”) 

due to his failure to fulfill then current participant selection and retention 

standards regarding malpractice history. However, as he had been let go “without 

cause”, he was neither given nor contractually owed any opportunity to contest 

the reason for his dismissal.ix Dr. Potvin sued MetLife in lower court stating that 

his practice had been devastated as a direct consequence of this process. 

Although the trial court granted the defendant’s appeal for summary judgment, 

that decision subsequently was reversed by a California Court of Appeals in 

1997.19,20 

 

                                                   
ix Note that “without cause” termination, including “deselection,” does not require the 
employer to state a reason, and that no hearing is required by contract. Hence due 
process need not apply. Potvin serves as an exception. The Court’s decision may have 
been influenced by a 1996 amendment to the state’s Business and Professions Code. 
Also see references 18 and 26, and Chapter 9, footnote xi (or references 23 and 24). 
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Three years later MetLife’s appeal to the California Supreme Court was 

denied, although not without dissent. Writing for the majority, Judge Kennard also 

invoked public policy and the common law right to fair procedure (i.e., due 

process) in contractual agreements. Citing case law from 1977,x the Court 

reiterated its earlier opinion that “membership in an association, with its 

associated privileges, once attained, is a valuable interest which cannot be 

arbitrarily withdrawn.” The Court reasoned that the long-standing doctrine of fair 

procedure was intended to protect individuals against the arbitrary exercise of 

private power when the controlling entity’s action would have major adverse 

economic consequences for the affected individual. Furthermore, left unchecked, 

the ultimate effect of deselection would be to restrict the public’s choice among 

fewer available physicians.21 Judge Brown dissented. He asserted the Court was 

invoking common law inappropriately in the absence of a declared monopoly. In 

so doing, he argued, the Court effectively was creating for physicians an 

undeserved exempt status from the normal right of businesses to base common 

law “at will” employment decisions on fiscal exigencies.21  

 

Professor Bryan Liang’s 1997 review of deselection also was highly critical 

of Harper’s pro-physician decision.22 At least two other court rulings on the 

common law transgressions of “good faith and fair dealing,” Sammarco 23 and 

                                                   
x Ezekial v. Winkley - 752 Cal Rptr P2d 32 (California Supreme Court), 1977. 
 



 

159 
 

Grossman 24 were indeed unfavorable to doctors’ interests.xi Sammarco (Ohio 

Court of Appeals, First District, 1998) cited Harper. Grossman cited the public 

policy defense of both Harper and Potvin. Writing for the Colorado Court of 

Appeals (Division II) in 1999, Judge Sternberg noted, “While these and other 

cases . . . present persuasive public policy considerations, in our view a contrary 

public policy already has been adopted in Colorado.” The judge cited a 1996 

state statute “which sets forth the required contract provisions in agreements 

between providers and [employers].” 

 

“[N]othing shall be construed to prohibit [an employer] from 

[t]erminating a contract with a provider pursuant to a contract 

provision that allows either party to the contract to terminate the 

contract without cause pursuant to specific notice requirements that 

are the same for both parties.” 24 

 

I discuss the Potvin dissent,21 and refer to Sammarco 23 and Grossman 24 

for two reasons: (1) They demonstrate that common law principles alone may not 

be relied upon to protect physicians from questionable “without cause” 

termination,xii and (2) contract law is not written with the intent to justify morally 

                                                   
xi Also see court documents: Sammarco v. Anthem Insurance Cos. - 723 Ohio Ct App 
NE 2d 128, 1998; and Grossman v. Columbine Medical Group - Colo Ct App 12:269, 
1999. 
 
xii For all intents and purposes reliance upon common law exceptions is unlikely to 
provide an adequate argument in the defense of physicians who have been terminated 
from work as independent contractors. “Independent contractors who deliver services 
under at will agreements are generally unilaterally terminable, even in bad faith. . . [A]s 
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ethical behavior as a defense against termination of employment.. It functions 

more as a tool of business.xiii However, Harper does serve as precedent for the 

courts to evaluate physician termination not merely on the routine application of 

contract law, but rather a close examination of the actual merits of the case at 

hand. 

 

Rocky Mountain perhaps best illustrates the personal and professional 

decisions that pose themselves when one is expected to participate in the 

commission of actions of dubious legal or ethical merit as a condition of 

employment. The Colorado Supreme Court found the forced selection between 

complicitous participation in unethical as well as illegal behavior, and termination 

of employment to be “intolerable”.10 This Court’s analysis also links Rocky 

Mountain to both Harper and Weidman. In Harper an MCO is alleged to have 

fraudulently altered medical records to justify its firing of a participating doctor 

without cause. Although the specific details of the fraud committed are 

immaterial, it may be inferred that Dr. Harper and Healthsource did not share a 

                                                                                                                                                       
independent contractors, physicians cannot claim wrongful discharge.” (Italics added.)  
See Liang (ref. 18, at pp. 847-849). Citing Keystone Carbon Co. v. Black – 599 N.E. 2d, 
213, 216 (Ind. Ct. Appeals), 1992; and Tameny v. Atlantic Richfield Co. – 164 Cal. Rptr. 
839 (Supr Ct. Calif.), 1980. 
 
xiii “A relationship based on contract principles is fundamentally different from one based 
on trust or . . . obligations.”  While a simple promise is based upon moral duties, in the 
absence of a contract legal duties have not been established. “The conditions of an 
enforceable contract are: an exchange of promises, a fair bargaining process (e.g., no 
coercion), and a meeting of the minds.” See Mariner WK: Business vs. Medical Ethics: 
Conflicting Standards for Managed Care. J Law Med Ethics 1995;23(3): 236-246 [at p. 
240. Citing  Perillo JM: Corbin on Contracts, Vol.1 (St. Paul, MN: West Publishing Co.), 
1993. Also see Simpson LP: Handbook on the Law of Contracts, 2nd ed. (St. Paul, MN: 
West Publishing Co.), 1965 (at pp. 1-2).   
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common interpretation of proper medical management. Similarly Dr. Weidman 

was not compelled to complacently ignore known fraudulent pharmacy 

transactions as a condition of his employment. These cases are pertinent to the 

present argument because of their illustration of the means by which an 

employed professional may be surreptitiously terminated. For example, had Dr. 

Harper in fact been guilty of breaching a mutually agreed upon stipulation for 

termination, Healthsource would have had no reason either to alter records or to 

invoke the contractual clause of without cause dismissal. In this case the “bad 

faith” exercised by Healthsource justified the Court’s decision. 

 

Legal analysts sometimes contrast the “law in action” with the “law in the 

books,” meaning that things sometimes operate differently in the real world than 

is reflected in legal principle.  In my experience, it is by no means uncommon for 

defined volume-based productivity standards to be incorporated into physicians’ 

employment contracts. “Whether physicians are employed by a practice or 

hospital, their compensation is being driven primarily by their productivity.”25 It 

was my personal practice to contest such a contract when insufficient productivity 

would serve as an indication for my termination “for cause”.xiv Although I 

prevailed legally, the company for whom I then worked subsequently engaged 

my contractual services dramatically less frequently. In the end their volume-

driven business style was triumphant over my insistence upon professionalism 

                                                   
xiv Typically dismissals of this sort are disguised within the broad rubric of “without cause” 
termination. “For cause” termination is less socially acceptable and serves as a ‘”red 
flag” to future potential employers.  
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and careful, high quality care. I had won a battle, but lost the war. Allegedly 

insufficient, albeit externally defined quantitative productivity standards conflicted 

with my standards of professionalism and, eventually ended my career.xv 

 

*  *  *  *  * 

 

Based on real world experiences like mine, legal reaction to managed 

care occurred not only in the courts, but also in legislative bodies. By the early 

twenty-first century at least 17 states had enacted statutes protecting physicians 

from retaliatory termination for their actions performed in the advocacy of 

patients. The first among these was §2056 of the California Business & 

Professional Code. Pursuant to Wickline this specific legislation was introduced 

                                                   
xv The inherent conflict of interest that exists between high volume production and high 
quality care has been addressed by non-fiction physician authors. Sandeep Jauhar, 
M.D. wrote of the bottom line mentality of modern medicine. He poignantly reported his 
emotional and financial distress arising as the consequence of his time consuming 
devotion to high quality patient care. Notably Dr. Jauhar observed how his reputation 
fares unfavorably among colleagues in comparison with his successful and much more 
highly “productive” brother, an interventional cardiologist. “In the American system 
doctors are paid much less for exercising their judgment than their fingers." (at p. 22). He 
criticized physicians who have chosen to emphasize the business of medicine as their 
motivation and first priority. “[N]othing today influences physicians’ behavior (even if 
unconsciously) like hard cash.” (at p.229). See Jauhar S: Doctored: The Disillusionment 
of an American Physician. (New York: Farrar, Strauss and Giroux), 2014. 

Another less personal account of the many dubious business practices within the 
American medical marketplace recently has been written by the physician-journalist, Dr. 
Elisabeth Rosenthal. See Rosenthal E: An American Sickness: How Healthcare Became 
Big Business and How You Can Take It Back. (New York: Penguin Press), 2017.    
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as a 1996 amendment in response to the fiscally driven denial of necessary 

medical services.xvi 

 

“It is the public policy of the State of California that a physician . . . 

be encouraged to advocate for medically appropriate health care 

for . . . patients . . . or to protest a decision, policy, or practice that 

the physician . . . reasonably believes impairs [his or her] ability to 

provide medically appropriate health care. . . The application and 

rendering by any person of a decision to terminate an employment 

or other contractual relationship with, or otherwise penalize, a 

physician . . . violates the public policy of this state.”26,27  

 

However, neither the California statute nor comparable legislation enacted in 

other states explicitly states the penalty for such retaliatory behavior against 

protected advocacy.27 

  

On the heels of §2056 and Potvin (1997) followed Self v. Children’s 

Associated Medical Group.28 Dr. Thomas Self, a dual board certified pediatrician 

claimed that he had been wrongly terminated by his medical group “when he 

refused to compromise his quality of care in favor of profits. . .” A San Diego 

                                                   
xvi California courts have jurisdictional authority to rule on matters of public policy only as 
defined by statute or constitutional provision. See Fentiman (ref. 12, at p. 528, footnote 
78). The California Business and Professions Code initially was adopted June 15, 1937. 
See California Codes. Located at https://en.wikipedia.org/wiki/California_ Code. 
(Accessed March 31, 2017.) 
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County Superior Court jury ruled that his rights had been violated under §2056 

and awarded him $1.75 million dollars in damages.20 Two days prior to a second 

hearing in 1998 to determine punitive damages, the defendant settled. Dr. Self’s 

former partners paid a total of $2.5 million despite their allegation that Self 

“[spent] too much time and money on his young patients.”29,xvii 

 

*  *  *  *  * 

 

Has legal precedent been set to protect medical professionalism, and by 

extension physicians’ freedom to advocate for patients? Not really. Although 

states enacted various different and variably enforced “anti-gag clause” laws in 

the 1990s as protection of free speech,xviii no analogous statutes exist as 

protection for the ethical demands of professionalism against the commercial 

demands of productivity. Yet a physician’s ethical and legal responsibilities to 

patients persist irrespective of fiscal exigencies. Wickline addresses the adverse 

consequences of a doctor’s failure to advocate for patients. The imposition of 

extrinsic restraints upon physician autonomy does not grant exemption from 

professional fiduciary responsibilities.xix  

                                                   
xvii Should this argument be extended to the defense of a radiologist’s termination for 
allegedly spending too much time reviewing studies (i.e., being “too conscientious”)? 
 
xviii See Chapter 1, footnote ix for additional information regarding gag clauses, and an 
exemplary Delaware prohibitory statute 
 
xix Nevertheless, “fiduciary law does not erect  . . . a prophylactic barrier to financial 
conflicts. . . .[U]nder contract law, fiduciary status does not render agreements between 
principals and agents unenforceable.” See Hall MA: Making Medical Spending 
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Do physician employment contracts protect job security? No. Common law 

“at will” employment permits an employer to terminate any doctor’s contract at 

any time and for almost any reason.xx More typical employment contracts provide 

a defined term of engagement. Although employment may be terminated at any 

time for contractually specified transgressions (i.e., “for cause”), these contracts 

usually also take advantage of the common law concept of “will and pleasure” 

employment. Thereby either the employer or employee may sever employment 

“without cause” either with contractually specified notice to the other party, or at 

the time of contract expiration. No reason is required and constitutional due 

process need not apply.22  

 

Prior to the managed care era, physicians and potential employers (e.g., 

hospitals or group practices) were on fairly even bargaining ground such that 

“without cause” termination was no more likely than “without cause” resignation. 

However, since the 1990s the power of commerce has increased (i.e., increasing 

control of not only capital, but also patient flow) as physicians’ autonomy and 

power has waned. Hence, the “without cause” clause has become a liability for 

physicians.22 Although one’s dismissal because of insufficient productivity may 

                                                                                                                                                       
Decisions: The Law, Ethics & Economics of Rationing Mechanisms. (New York: Oxford 
University Press), 1997 (at p.174). 
 
xx Note that “at will” contracts need not specify either a term of employment or reason for 
termination. Thus, “at will” employees legally may be dismissed (or deselected) at any 
time for any or no reason. “At will” contracts provide even less protection for the 
employee than does a term limited contract with a “not for cause” termination clause. 
Also see National Conference of State Legislatures. The At-Will Presumption and 
Exceptions to the Rule. Located at http://www.ncsi.org/research/labor-and-
emmployment/at-will-employment-overview.aspx  (Accessed June 7, 2017.)  
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be contractually specified as “for cause” termination, arguably more often a 

productivity issue is the true reason provoking a physician’s loss of employment 

“without cause”. It is not difficult to imagine most employers’ reluctance to openly 

fire a doctor explicitly for financial reasons. Severance of employment “without 

cause” seems to be much more politically correct, and it is infrequently subject to 

successful retaliatory litigation. 

 

Nevertheless, from the business perspective this means of “thinning the 

herd” is quite legitimate. However, it is not difficult to imagine that those 

physicians who are either less profitable or more problematic (e.g., advocacy 

seeking) conveniently and selectively are the first to be dismissed. During the 

managed care era of the 1990s as today, the quality of services delivered 

arguably has been of secondary consideration. “The company’s only obligation is 

to provide a doctor [or report], not a particular doctor [or a good report]. Skill is 

irrelevant.”30,31 (Italics added.) An implicit understanding has developed among 

physicians over the past 25 years; work quickly, cut costs, and keep your mouth 

shut.22 

 

Professional codes of ethics relating to the primacy of patient care also 

have no reliable protective force. Among the cases reviewed within this chapter 

Self comes closest to that end, but that single California court’s validation of the 

value of physician devotion to quality patient care has not been replicated. 

Additionally as the ruling for this case was determined solely at the level of a 
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lower trial court, the review of legal standards constituting the oversight of an 

appellate court did not occur. Hence, neither has Self established legal 

precedent.  

 

Nevertheless, Self does cast doubt on the true worth of productivity 

standards that contradict the value of physician time, and compromise the quality 

of patient care. But where is justice to be found for patients, or their physicians 

who must risk the commission of malpractice and/or the loss of a career while 

being torn between the dual obligations of professionalism and commercialism? 

American physicians’ collective ability - or even the will - to honor traditional 

Hippocratic ideals of fiduciary duty to patients is fading. Has the outrage of the 

1990s been silenced today by the complacency of physician acceptance – or a 

growing sense of hopelessness, or even fear? 

 

Controlling opinion presently favors quantity of care. Current dissenters 

are those remaining doctors who will advocate for patient welfare by sacrificing 

maximum productivity and personal income for the sake of quality. I count myself 

among them. Furthermore, I contend that the physician who ascribes greater 

value to the quality of care afforded to patients than the quantity of care for which 

he may bill is acting in accordance with professional codes of medical ethics.  If 

we accept as truth the belief that ethical behavior in a just society is neither illegal 

nor immoral, and also accept as ethically correct that devotion of sufficient 

professional time and attention is necessary to best serve patients’ interests, 
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then, in principle, the provision of said time and attention should not serve as a 

just reason for the physician to be terminated. Moreover, justification of such an 

act would seem to lend approval to the practice of incentivizing yet larger 

volumes of medical production and even greater profit. Such blatantly 

commercial motivation exacerbates rather than ameliorates the problem of 

upwardly spiraling health care expenditures. 

 

Legal responses to this concern over the past 20 years have been 

grounded predominantly on the basis of public policy, and at best have enjoyed 

limited success. But perhaps the courts’ tepid response should come as no 

surprise. Growing conflicts of interest, many financially motivated, have tarnished 

medicine’s reputation over the past five decades. Chapter 10 will illustrate some 

of those issues causing the public to question physicians’ true motivation, and 

offer plausible explanations for their behavior in the medical marketplace. The 

presence or absence of a sense of morality intrinsic to medical practice is the 

subject of Chapter 11. 
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CHAPTER 10 – PROFESSIONAL CONFLICTS OF INTERESTS: EFFECTS 

AND A THEORY OF CAUSATION 

 

 “It is critical that the public role of the medical profession not conflict 

with the primary responsibility of physicians to their individual patients. We in the 

medical profession should be loath to abandon or modify the patient-centered 

ethic and wary of ethical justification for doing so.” – Marcia Angell, M.D., 1987 1 

 

 “Follow the money.” Since time immemorial financial conflicts of interest 

(COIs) have been considered “the root of all evil”. Medicine has no native 

immunity to this perhaps trite, although quite true aphorism. Chapter 10 

discusses the adverse effects that inordinate pecuniary interests have had on the 

medical profession’s continued ability (or perhaps even conscious desire) to 

maintain the highest standards of patient care. The marketplace mentality that 

has enveloped current American medical practice places excessive value on 

productivity and the profits to be derived from the quantity of health care 

delivered. The importance of the quality of that care seemingly has become 

secondary. As shall be discussed near the end of this chapter, the concept of 

“bounded ethicality” may help to explain physicians’ justification for this practice.  

But, first, let’s start with a review of the problematic notions related to “conflicts of 

interest.” 
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Every human being, including every professional, is constantly motivated 

by competing interests.  When do such interests become “conflicting”?  In the 

arena of patient care, conflicts of some type exist in a technical sense whenever 

a physician is motivated by something other than the absolute best interest of 

each individual patient. In 1993 Professor Dennis Thompson i defined conflicts of 

interest (COI) in the setting of professionalism: 

 

“A conflict of interest is a set of conditions in which professional 

judgment concerning a primary interest (such as a patient’s welfare 

or the validity of research) tends to be unduly influenced by 

secondary interests (such as financial gain). . . The primary interest 

is determined by the professional duties of a physician, scholar, or 

teacher. . . [and] should be the primary consideration in any 

professional decision. . . The secondary interest is usually not 

illegitimate in itself, and indeed it may even be a necessary and 

desirable part of professional practice. Only its relative weight in 

professional decisions is problematic.”2 (Italics added.) 

 

                                                   
i Dr. Thompson is an emeritus professor of government studies, political philosophy, and 
public policy at Harvard University. See Dennis F. Thompson: Alfred North Whitehead 
Professor of Political Philosophy Emeritus. Located at https:// scholar.harvard.edu/dft  
(Accessed June 11, 2017.) 
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Understood this way, COIs are inevitable.ii  To some degree a physician 

must consider his or her own interest to earn a decent living, to avoid working an 

unreasonable number of hours each day to the detriment of self or one’s family, 

and to account for the potential medical needs of society while attending to the 

individual needs of the single patient at hand.  Because such competing interests 

are unavoidable, typically they are not referred to as COIs per se.   

 

Instead that pejorative connotation usually is reserved for avoidable or 

inordinate attention given to non-primary interests. It may be helpful to view 

competing interests as a spectrum from more intrusive to less intrusive. As such 

even perfectly ordinary and acceptable interests, such as FFS payments, can 

give rise to what might be considered conflicts of interest if physicians respond 

excessively or inappropriately to them.  However, as we shall see, conscious 

awareness of one’s progression along the spectrum of potential responses to 

conflict may not be assumed. Secondary interests slowly and surreptitiously may 

become primary. Medical practice or scientific inquiry may become the means to 

an end rather than means unto themselves. (Also see Chapter 8, footnote ix.) 

This chapter explores diverse potential COIs, seeking to better understand when 

and how they cause physicians to respond in such a way that the public might be 

                                                   
ii “The teleologic character of ethical maxims, their always striving toward but never 
reaching an ideal end point, contemplates inherent tensions and outright contradictions 
between what doctors profess and how they act.” See Hall MA: Making Medical 
Spending Decisions: The Law, Ethics, & Economics of Rationing Mechanisms. (New 
York: Oxford University Press), 1997 (at p. 140). 
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well advised to keep in mind the cautionary self-interest conveyed by the axiom 

“Caveat emptor.” 

 

*  *  *  *  * 

 

“[T]he single greatest problem in medicine today is the disrespect of time. 

One cannot do anything in medicine well on the fly.”3 Conscientious physicians 

once could limit their productivity goals within their ability to maintain a high 

quality of care. However, as today’s commercial expectations for minimally 

acceptable productivity continue to rise (with or without threatened termination), 

even the most caring physician’s ability to maintain stable, high quality standards 

necessarily must fall if daily quotas are to be maintained. Short cuts are taken, 

and mistakes occur. It is only the quantity of care that satisfies currently defined 

productivity.  

 

Present day medical practice is a highly competitive business. That 

business is hampered by limited resources, shrinking funding, and falling profit 

margins. A key means of maintaining financial viability has been to rely on a 

compensatory and progressively increasing volume of work. Consequently less 

time may be devoted to each patient or any given procedure. You see time has 

become a precious and limited commodity in the medical industrial complex. It is 

the professional price to be paid for commercialism. Time devoted to quality care 

essentially becomes money lost.4 Much of the medicoeconomic literature focuses 
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on time as a limited, but quantifiable entity. The quality of time is not so objective; 

billing for time is the same whether the quality of time given is deplorable or 

admirable.  

 

Braddock and Snyder sought an answer to the question, “Does time have 

ethical significance?” More specifically they evaluated “adequate time” which 

they defined as that necessary to meet physicians’ basic professional obligations 

to their patients.5 The ethical significance of quality time is centered about the 

establishment and maintenance of a healthy patient-physician relationship. 

Adequate time in the clinical setting enhances mutual understanding and respect 

(autonomy), as well as supporting a sense of caring and trust (beneficence). The 

adequacy of quality time is a precondition to quality care and patient well-being.5  

 

Many largely anecdotal competing interests of daily medical practice fall 

under the rubric of insufficient time. Seemingly small, yet important derelictions of 

duty mount from the busy clinician’s failure to communicate with patients. In the 

rush to “produce” he neglects to hear and listen, or to educate.iii The nuances of 

the individual are lost among the mundane tasks of the encounter. The provision 

of truly informed consent is compromised as the process becomes a legal task – 

a mere pro forma nuisance. Productivity does not foster altruism. Certainly 

                                                   
iii “[A] physician who is woefully deficient in communication skills, and so is unable to 
help patients understand their diagnoses and prognoses, seems morally lacking no 
matter how well she may carry out other functions.” See Brody H and Miller FG: The 
Internal Morality of Medicine: Explication and Application to Managed Care. J Med 
Philos 1998;23(4):384-410 (at pp. 387). 

 



 

174 
 

countless daily repetitions of suboptimal care must contribute to my profession’s 

sinking reputation. If patients – and doctors - really could exercise their right to 

autonomy how many of them voluntarily would choose the assembly line 

interpretation of medical practice?  

 

The doctor’s schedule no longer is his to control. Many physicians have 

become so occupied by routine follow-up appointments as to negate their 

responsibility to see unscheduled emergencies. Hospitalists have emerged as 

specialists who further facilitate physicians’ office productivity by relieving them of 

the responsibility to care for in-patients’ needs. Many other ordinary examples 

could be given, but an exhaustive discussion of all or even many of the COIs that 

afflict medical practice and scientific medical research is beyond the scope of this 

thesis. (Please see Appendix E for a synopsis of particularly noteworthy 

examples from clinical research and case law, as well as related legislation.)iv 

 

The following sections will focus primarily on financially motivated 

business interests that either have tempted or have been demanded of clinicians 

and researchers. They illustrate the profound importance that industry has 

                                                   
iv Health care fraud is rampant in the United States. In 2016 alone the Department of 
Justice charged 301 individuals for filing $900 million in false claims to Medicare and 
Medicaid. “The defendants  . . . [were] charged with various health care fraud-related 
crimes, including conspiracy to commit health care fraud, violations of the anti-kickback 
statutes, money laundering, and aggravated identity theft.” See Office of Public Affairs: 
National Health Care Fraud Takedown Results in Charges against 301 Individuals for 
Approximately $900 Million in False Billing. (Washington: Department of Justice), 2016. 
Located at https://www.justice.gov/opc/pr/national-fraud-takedown-results-charges-
against-301-individuals-approximately-900  (Accessed April 6, 2017.) 
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acquired within medicine in the clinic and beyond. Commercialism has become 

intertwined not only within day to day patient care; it also may determine the 

funding of medical research and even alter the perspective of medical education. 

Medical offices, clinical laboratories, and academic medical centers all have been 

shaped in part by America’s corporate sector. The chapter concludes that 

medical professionalism should be easily and deeply offended by the overtly 

conflicting bottom line interests of commercialism that currently prevail in the 

medical marketplace.  

 

*  *  *  *  * 

 

The previously unquestioned integrity of physicians, not to mention the 

high esteem which society had bestowed upon them, began to fall from grace 

during the socially turbulent 1960s and 1970s. Clinicians were not alone in the 

barrage of criticism then heaped upon the profession. Physician researchers 

were subject to the same, if not greater, scrutiny. Like clinical practice, “conflicts” 

also occurred within medical research along a spectrum of ethical malfeasance. 

However, certain highly publicized revelations of long-standing scientific 

misconduct at that time were beyond the pale. Valid issues were raised not only 

of suspect individual and collective physician motivation, but also of egregious 

elitism and racism within the profession. Whatever the motive, such lapses of 

professionalism clearly conflicted with public interest. People had to be protected 

from unduly harmful research. 
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Among the first reports of “unethical or questionably ethical procedures” 

was Henry Beecher’s classic paper, Ethics and Clinical Research. In 1966 he 

reviewed previously published studies all of which appeared to lack, or to have 

provided grossly inadequate, informed consent that was contributory to 

subsequent “grave consequences”.6 Dr. Beecher stated, “During ten years of 

study . . . it has become apparent that thoughtlessness and carelessness, not a 

willful disregard of the patient’s rights, account for most of the cases . . .”7 (Italics 

added.) At that time such behavior would have been attributed to paternalism 

and to excessive pursuit of scientific knowledge. Of course this was not really a 

new sort of COI, just one that was becoming more obvious.v  

 

Arguably the most emblematic bioethical faux pas of the modern era is the 

now infamous Tuskegee Syphilis Study (1932-1972).8 Purportedly intended as a 

longitudinal investigation of the natural course of untreated syphilis, hundreds of 

poor, uneducated African-American men in rural Alabama were misled as to its 

true purpose under false inducements of free medical care and meals. No actual 

treatment was administered during four decades of observation, even after the 

discovery of often curative penicillin.9 It is nearly impossible to believe that any of 

                                                   
v Dr. Beecher’s comment brings to mind another of Dr. Osler’s insights that he had 
uttered at least 50 years earlier: “By far the most dangerous foe we have to fight is 
apathy – indifference from whatever cause, not from a lack of knowledge, but from 
carelessness, from absorption in other pursuits, from a contempt bred of self-
satisfaction.” Some elements of the human condition do indeed remain constant 
throughout time. Located at http://thinkexist.com/quotes/william_osler/2.html (Accessed 
March 20, 2017.) 
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these men had knowledge sufficient to provide truly informed consent. The news 

affronted the sensibilities of people worldwide. 

 

Congressional outrage led to passage of the National Research Act,10 and 

the consequently created National Commission for the Protection of Human 

Subjects of Biomedical and Behavioral Research. Abhorrent subject abuse 

stemming directly from researchers’ socially unacceptable responses to conflicts 

of interest would no longer be tolerated. The Commission’s landmark 1979 

Belmont Report espoused the principal tenets of respect for persons,vi 

beneficence, and justice.11 That document has continued to serve as a major 

foundation for today’s regulations for the protection of human research subjects,  

the Common Rule and its subparts.12,13;vii    

 

*  *  *  *  * 

 

 Nevertheless, clinical research and academic medical centers most 

definitely have been influenced by outside corporate interests, especially those of 

the pharmaceutical industry. The Patent and Trademark Amendment Act of 

1980, better known as the Bayh-Dole Act,14 opened the door to the marketplace 
                                                   
vi “Respect for persons” was an important element of the 1970s movement to substitute 
physician paternalism with patient autonomy. Although ultimately beneficial, it 
constituted the first major public affront to American medical sovereignty. 
 
vii Extensive revisions of the Common Rule were announced in 2017. They will become 
effective January, 2018.  See Federal Register 82(12):7259-7274, January 19, 2017. 
 



 

178 
 

for academic institutions. This legislation received Congressional approval in 

order to promote public marketing of biomedical inventions that had been 

developed through federal funding.  As sole financial sponsors of laboratory 

investigation, federal government agencies also held the patents and rights to 

any future development, licensing, and marketing of the products of that 

research. However, federal bureaucracies lacked the commercial connections 

that would be essential for successful marketing of such products.15 Bayh-Dole 

surmounted these obstacles by permitting universities to retain ownership of the 

intellectual property they had developed through federally funded research.16 

Thereafter, patents could either be retained for the academicians’ direct benefit, 

or resold at a profit to commercial interests for secondary product development. 

  

 Increased patenting and product sales produced a welcome income 

stream for universities, served as an additional incentive for researchers’ 

productivity, and underscored industry’s already keen interest to proceed with 

further academic collaboration.15,17 However, Bayh-Dole’s influence on research 

has not been entirely positive. The alliance of academia and business brought 

with it intrinsic COIs pitting the time honored scientific method of investigation 

against industry’s primary obligation to profit its shareholders.15,18 Despite the 

remarkable advances that have been achieved in biomedical science, valid 

concern for the undue influence that business interests retain within academia 

and medical education persists.19  
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*  *  *  *  * 

  

 Recall that Wickline indirectly advised physicians of their fiduciary 

responsibilities to patients. In 1990 The California Supreme Court explicitly 

recognized these duties. In Moore v. Regents of the University of California 20 the 

plaintiff sued, claiming that the defendant performed a splenectomy ostensibly as 

treatment for leukemia. However, the surgeon failed to disclose the economic 

gain he also could realize personally by retaining a potentially valuable splenic 

tissue “cell line” not only for future investigational use, but also for future 

commercial development. The Court allowed suit for breach of fiduciary duty and 

lack of informed consent.21 “[A] physician must disclose personal interests 

unrelated to the patient’s health, whether research or economic, that may affect 

the physician’s professional judgement . . .”20  

  

 An often cited and egregious example of academic and industrial 

complicity is the tragic death of a research subject at the University of 

Pennsylvania in 1999. Jesse Gelsinger was a 19-year-old man who had a 

congenital hepatic enzyme deficiency, and enrolled in a gene therapy trial 

conducted by Dr. James Wilson. Dr. Wilson was deeply financially invested with 

a corporate study sponsor. He neither recused himself from the study nor was 

removed from decision making authority by the University. He chose to raise the 

minimally acceptable serum threshold value of ammonia, a toxic hepatic waste 

product, in order to enhance subject enrollment.  Mr. Gelsinger, who otherwise 
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would have been disqualified from participation, thereafter was enrolled. Jesse 

succumbed to liver failure within days of receiving only a single dose of the 

experimental gene therapy.22 Separate lawsuits were filed by the family for 

malpractice, and by the federal government claiming civil violation of the False 

Claims Act. (See Chapter 5.) The University subsequently settled for reportedly 

large amounts.22,23  

 

Ten years later the Institute of Medicine would publish its report of COIs 

within medical research. Recommendation 4.1 addresses the heart of this 

landmark case: “Academic medical centers and other research institutions should 

establish a policy that individuals . . . may not conduct research with human 

participants if they have a significant financial interest in an existing or potential 

product . . .”24 

 

*  *  *  *  * 

 

Let us now move from the lab bench to the bedside. “[M]ost academic 

medical centers acknowledge that physician-industry interactions intended 

primarily to market [business concerns also] create COIs in reference to 

physicians’ commitment to patient care.”15,17 A multicenter survey found that the 

28% minority of doctors who were more likely than other clinicians to receive 
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some form of payment from the pharmaceutical industry also were in a position 

of potentially significant influence. Included within this select group were 

academicians who also served as clinical preceptors for physicians in training, viii 

or contributed to the development of clinical guidelines.25  

 

In 2012 Robertson et al. published a retrospective review of scholarly 

literature evaluating the relationship between financial incentives and physician 

behavior.26 Not surprisingly they found “evidence that financial relationships bias 

physician decisions.” For example, health insurance payment incentives and gifts 

from industry influence their referral patterns.27 The authors identified two major 

areas of concern stemming from financial COIs in medicine: (1) the breach of 

trust in the health care system arising from physicians who dishonor their 

fiduciary duties to patients, and (2) the inappropriately biased health care 

decisions that may adversely affect patient care and its cost. Robertson’s review 

also brought into focus instances when physicians increased their volume of 

service as a direct response to financial incentives.26 Although many such 

practices are legally precluded by anti-kickback statutes and the Stark Laws (see 

Chapter 5), “loopholes, ambiguities, and variations in enforcement . . . commonly 

allow physicians to receive remuneration . . .”28  

  

                                                   
viii Please also see Chapter 12 regarding the responsibility academic physicians have to 
serve as positive models of virtuous behavior for their students’ development as ethical 
physicians. 
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 Much of the overutilization examined in Robertson’s review otherwise is 

related to the increased production that characterizes FFS practice.26,ix My 

present concerns regarding volume-driven work habits, however, are somewhat 

different. It had been my experience in radiology that the demand for accelerated 

productivity particularly coincided with falling reimbursement rates. Robertson 

cites another study that directly speaks to this point. Jacobsen, et al. 

retrospectively reviewed the prescribing habits of oncologists. The Medicare 

Modernization Act of 2003 29 reduced Medicare reimbursement rates significantly. 

x As a consequence the prescription rate for chemotherapeutic drugs increased 

10%, and physicians altered therapy in order to justify the use of more highly 

reimbursed medications.30 “One explanation is that oncologists sought to 

maintain their level of income by moving from a margin strategy to a volume 

strategy, so the additional prescriptions offset the lower profits per prescription.”31  

 

                                                   
ix Conversely the underutilization of potentially necessary services may become an 
untoward effect of capitation plans. See reference 26. 
 
x Another federal statute also adversely affected personal income. The Deficit Reduction 
Act of 2005 (1) authorized the Centers for Medicare and Medicaid Services (CMS) to 
implement “gainsharing” demonstration projects between hospitals and physicians that 
were intended to improve health care quality and increase the efficiency of its delivery. 
But the Act also reduced payments to freestanding imaging facilities for high technology 
scans (e.g., MRI and CT). Radiologists who relied extensively on technical component 
fees as opposed to professional fees saw significant reductions in their incomes. (2,3) It 
is not difficult to imagine that an unintended consequence of this legislation was the 
interest in heightened productivity that was soon thereafter to develop. 
 
See (1) Pub L 109-171, 2006 - Deficit Reduction Act of 2005; (2) Moser JW: The Deficit 
Reduction Act of 2005: Policy, Politics, and Impact on Radiologists. JACR 
2006;3(10):744-750; and (3) Moser JW and Hastreiter DM: 2007 Survey of Radiologists: 
Source of Income and Impact of the Deficit Reduction Act of 2005. JACR 2009;6(6):408-
416. 
 



 

183 
 

 This response certainly is not specific to oncology. The phenomenon, a 

sort of “perverse incentive” has been referred to as “the psychology of income 

targeting.”32,xi The same objective also may be met by seeing more patients or 

reading more radiographic studies each day.xii However, to do so requires either 

lengthening the duration of one’s workday or decreasing the time devoted to 

each patient or procedure. Generally, the demands of scheduling, not to mention 

intrinsic human nature, cater to the latter. Time is saved by resorting to “short 

cuts”. Efficiency and productivity are achieved at the expense of quality. 

 

*  *  *  *  * 

 

                                                   
xi “Income targeting” is a behavior modifying ploy whereby psychological advantage is 
taken of a physician’s “mental image” of expected income. If a payer decreases 
reimbursement per unit of service (e.g., office visit or CT interpretation), the physician 
will compensate for declining income by increasing the quantity of units produced. 
Thereby productivity is incentivized. Also see reference 32, as well as Chapters 1 and 7. 
 
xii Pertinent to my personal experience in radiology is the misuse of imaging services that 
began while I was still an internist. As previously discussed in Chapter 5, physician 
owned or operated businesses flourished during the late 1980s and early 1990s. Bruce 
Hillman, M.D., a leading figure in academic radiology, then wrote of the increased 
volume of work that accrued to owners of imaging equipment. Self-referring non-
radiologist physicians’ utilization of multiple imaging modalities increased four-fold 
relative to the habits of non-owners. (1) Similarly non-radiologist self-referring owners of 
imaging equipment generated up to 6.2 times greater charges than non-owners. (2) A 
more recent paper reported that primary care physicians and orthopedic surgeons who 
acquired magnetic resonance imaging (MRI) equipment were up to 32% more likely to 
order MRI studies than they had been prior to their purchase (or lease). (3)  
 
See (1) Hillman BJ, Joseph CA, Mabry MR, et al: Frequency and Costs of Diagnostic 
Imaging in Office Practice – A Comparison of Self-Referring and Radiologist-Referring 
Physicians. NEJM. 1990;323(23):1604-1608; (2) Hillman BJ, Olson GT, Griffith PE, et al: 
Physicians’ Utilization and Charges for Outpatient Diagnostic Imaging in a Medicare 
Population. JAMA 1992;268(15):2050-2054; and (3) Shreibati JB and Baker LC: The 
Relationship between Low Back Magnetic Resonance Imaging, Surgery, and Spending: 
Impact of Physician Self-Referral Status. Health Services Research. 2011:46(5):1362-
1381. 
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 An unfortunate and unanticipated, but very real consequence of these 

statutes is the reactionary unfair and regressive distribution of physician time. As 

productivity demands increase, the time available per case is reduced. It is 

conceivable that the sickest patients, as well as the most complex studies and 

procedures, are those at greatest risk to receive inadequate attention. Herein lies 

what is perhaps the most unethical consequence of productivity and volume-

driven medical practice. Furthermore, it is tragically ironic that those altruistic 

physicians who are most willing to devote just time to their professional duties 

are also those who are most subject to termination.xiii A fundamental conflict of 

interest is introduced to medicine when job security becomes dependent upon 

the “efficiency” (i.e., short cuts) inherent to productivity.  

 

 Tim Jackson, a professor of sustainable development at the University 

of Surrey in the U.K., wrote of the increasing risk of job loss within “low 

productivity” occupations due to the inordinate importance attributed to 

increasing volumes of production. He claimed that the “caring professions” (e.g., 

medicine and education), as well as artisanal craftsmen and fine artists are 

inherently reliant “on the allocation of people’s time and attention”, and 

inappropriately judged by their productivity.  

 

                                                   
xiii Rather than inquiring as to how any time is spent, perhaps it would better to ask, “How 
should quality time be distributed?” Braddock and Snyder (reference 5) consider its most 
equitable distribution to be based on patient need.  
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“A whole set of activities that . . . contribute valuable services to the 

community are denigrated because they involve employing people 

[who] work with devotion, patience, and attention. . . The care and 

concern of one human being for another is a peculiar ‘commodity’.  

. . It becomes degraded through trade. It isn’t delivered by 

machines. Its quality rests entirely on the attention paid by one 

person to another. Even to speak of reducing the time involved is to 

misunderstand its value.”33 

 

*  *  *  *  * 

 

  “Obamacare” arrived in 2010. Section 6002 of the Patient Protection 

and Affordable Care Act (ACA)34 is more commonly known as the Sunshine Act, 

or by the CMS website designation of “Open Payments”.35 The law does not limit 

COIs but instead simply requires disclosure of most transfers of value from 

industry to all doctors and all teaching hospitals irrespective of their payment 

source. All domestic or foreign producers of drugs, biologic agents, medical 

devices, and other medical supplies that both operate in the United States and 

provide at least one service for which federal payment is received must report 

physician emoluments to CMS. The law’s first intent is to deter financial 

relationships that have the potential to inflate health care costs. Secondly, the 
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law provides transparency to patients, and advises them of potential financial 

COIs to be considered within their decision making process.36,37;xiv 

 

  Evidence suggests that as a physician’s financial involvement with 

pharmaceutical or device manufacturers deepens his utilization of expensive, 

brand name products increases. Information disclosure to “learned 

intermediaries” (e.g., health insurers, institutional investors, financial analysts, or 

public watchdog organizations) in addition to patients may more successfully 

influence health care cost containment than does reporting to patients alone. 

More often than not patients either are unaware of the data or choose to ignore it 

as a decisive factor for their selection of health care providers.36 Research 

subjects also prefer to be aware of such circumstances, although they too 

generally do not use that information as a reason to withdraw from study 

participation. Rather, the status of their personal health takes precedence.38,39 

These findings are not unchallenged, but do substantiate the dismissive attitude 

afforded transparency, and COIs in general, by many practicing physicians.40  Dr. 

Eli Adashi, an academic physician at Brown University adds:  

 

“[A]bsent a single national health insurance program in the United 

States, payments for medical services often reflect free-market 

                                                   
xiv Any single distribution in cash or in kind having a value of at least $10, and/or multiple 
dispersals having a cumulative annual value of at least $100, are subject to mandatory 
reporting. Included among these distributions are payments for research, as well as any 
business ownership or investment interest held by doctors or their immediate families. 
Penalties for failure to report are $1000/instance up to an annual maximum fine of 
$150,000.  
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principles with a business concern . . . (reimbursement by quantity 

rather than quality) . . . [T]he dismissive view of COI in medicine is 

due, if only in part, to a compensation system that rewards volume 

over value . . . [T]he notion of COI in medicine may well have been 

drowned out by pervasive commercialization of the art of healing.”41  

 

*  *  *  *  * 

 

 Have physicians become money driven businessmen? In 2002 an 

international consortium of internists published a new charter for medical 

professionalism because of widespread concerns for the altered twenty-first 

century environment of medical practice.42  

 

“Changes in the health care delivery system . . . threaten the values 

of professionalism. . . [T]he conditions of medical practice are 

tempting physicians to abandon their commitment to the primacy of 

patient welfare. . . Each physician must decide if the circumstances 

of practice are threatening his or her adherence to the values that 

the medical profession has held dear for many millennia.”43  

 

Although lacking the power of legal enforcement, this charter was based on the 

fundamental principles of patient autonomy, patient welfare, and social justice. 

Included among its ten responsibilities are commitments to professionalism, 
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honesty, improving access to and quality of care, and “maintaining trust by 

managing conflicts of interest. . . Medical professionals and their organizations 

have many opportunities to compromise their professional responsibilities by 

pursuing private gain or personal advantage.”44  

 

 Do physicians consciously appreciate this behavior as unethical? For 

most, the answer probably is no. A 2007 symposium jointly sponsored by the 

American Association of Medical Colleges (AAMC) and the Baylor College of 

Medicine discussed the scientific basis for psychological factors related to the 

choices physicians make when offered financial incentives.45 Specifically the 

effects of the pharmaceutical industry on health care delivery were evaluated, but 

general concepts presumably are applicable to other pecuniary motivators as 

well. Although somewhat at odds with previously reported research (see above), 

the basic premise of this symposium was that financial COIs are particularly 

problematic for the medical profession because once revealed they are readily 

comprehended by the general public. “This type of COI can undermine the 

credibility, integrity, and trustworthiness on which rests the privileged status of . . 

. medicine in contemporary society.”46 

 

 “The neurobiological and behavioral evidence . . . suggests that 

traditional mechanisms for addressing conflicts of interest and ensuring 

objectivity may not adequately take into account the biological and psychological 

processes operating in the human brain that can influence judgment and decision 



 

189 
 

making.”47 The specific details supporting this position statement are well beyond 

the scope of this thesis, but I shall attempt to provide a cogent, abridged 

summation of pertinent facts. Very succinctly the neural underpinnings of human 

social interaction are incompletely understood. However, functional MRI has 

demonstrated the presence of various reward processing regions of the brain 

(e.g., caudate nuclei) that are activated (e.g., dopaminergic receptors) during 

social exchanges, including those related to dynamic decision making and 

valuation tasks (e.g., reciprocity and trust).  Importantly it must be realized that 

these measurable responses appear to influence choice covertly at a 

subconscious level of awareness.48-50 

 

 Psychologically people are thought to possess differing internalized 

social norms related in part to cultural influences. One’s behavior becomes 

entangled within internalized “rewards and punishments that are intimately 

related to self-concept”. External rewards actually may be sacrificed for the 

internal reward of consistency of self. Such psychological factors would seem to 

be possessed by altruists. However, all people, including physicians, also at 

times may be coldly rational and selfish in their decisions. External financial 

rewards are tempting. “The greater the reward, the greater the likelihood that 

people will be dishonest to achieve that reward.” Rationalization of one’s 

behavior provides the justification to maintain a stable self-concept.51,xv  

 

                                                   
xv Such internal and external factors also relate to the controversial concept of an internal 
morality of medicine. See Chapter 11. 
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 Behavioral experiments assessing individual choices as related to the 

chance of “getting caught” show that the level of internal justification may be 

modified. Whereas most college students would cheat “a little, but no more” in 

their pursuit of financial reward, pre-testing discussions of moral standards (e.g., 

The Ten Commandments or college honor codes) “eliminated cheating 

completely.” However, when the “degrees of freedom” presented within the social 

context permits wider interpretation of behavior and self-concept, the allowable 

parameters of deception increase (i.e., categorization malleability).xvi When 

students’ cheating was indirectly rewarded via the use of tokens and an 

intermediary distributor of cash, the rate of dishonesty doubled.xvii The more 

“honesty” conveyed upon any given activity by society at large, the less unethical 

it appears to be.51-53  

 

 The study of behavioral economics “applies psychological research 

findings and insight” to the marketplace and, in part may explain COIs arising 

from “a clash between professional responsibilities and economic interests.”54 

Recall that the brain’s processing of rewards has a strong subconscious 

component. Theoretically conscious professional motives thereby may be 

                                                   
xvi Although truly unprofessional, cheating “a little” conceivably could be understandable 
in the act of job preservation even if detected. These doctors may see themselves as 
mere “pawns” of the growing medical industrial complex. Their numbers surely will grow 
as commercially motivated techniques for “working smarter” become increasingly 
accepted within our practices. 
 
xvii As will be discussed in Chapter 11, some philosophers who disavow the presence of 
an internal morality of medicine imply that different medical specialties may operate 
under different ethical rules. It is intriguing to think that physicians who deal more with 
tokens (e.g., images or tissue specimens) also may more successfully justify dubious 
professional behavior to themselves. 
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undermined by the subconscious, economically derived bias of self-interest. 

Maintenance of our self-concept is facilitated by the “ostrich effect”.55 We 

“selectively [seek] out or [ignore] information so as to permit unethical behavior 

with an easy conscience”. Self-interest becomes conflated with ethical behavior. 

“[U]nchecked psychological processes work against an objective assessment 

and allow us to act against personal, professional, and normative expectations 

when [COIs] exist.”56 Hence, in today’s medical marketplace physicians who 

make a clinical decision from which they benefit personally “will have no 

problems figuring out ways to justify that decision as being in their patients’ 

interests.”54(atp.21),55,57 This convenient psychological “wiggle room”57 is facilitated 

by the typically poor transparency of medical transactions. 

  

*  *  *  *  * 

 

  “Bounded ethicality” is inseparable from human behavior. It has been 

termed the “unbearable automaticity of being”.58 To the extent that decisions are 

determined by the subconscious effects of biased self-interest, “humans act 

unethically beyond their own awareness. . . Implicit discrimination in processing 

information is far more common than explicit and deliberate bias.”59(at pp.25,26),60 

(Italics added.)  Therefore, the generally socially tolerable practice of accepting 

free lunches and drug samples from pharmaceutical representatives is easily 

justified by most physicians. Seemingly a larger “degree of freedom” would be 

required to maintain one’s self-concept as a medical professional while engaging 
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in “short cuts” to boost productivity at a patient’s expense. However, “[f]rom this 

perspective, such unethical behavior occurs not because people are morally 

uneducated but, rather, because they do not see the ‘ethical’ in the decision.”61 

(Italics added.) 

 

 “I did what I believed to be right.” Professor Jacob Needleman further 

expounded upon this justification for behavior a decade ago.  Citing the Socratic 

maxim that “no one does evil intentionally”, he addressed “man’s propensity to 

deceive himself, not so much about facts as about the good or evil of one’s 

actions.” Commercially motivated self-interest may be blinding for anyone, 

including doctors. Although the commodification of modern culture in general 

may compromise “our [collective] ability to attend to the voice of conscience and 

common human intelligence”, that pervasive factor of today’s society does not 

excuse the sacrifice of medical professionalism. He believed that doctors should 

be held to a higher standard than the general public.  

 

 In the marketplace truth may fall as a victim of the “penetrating 

influence of advertising . . . [and] salesmanship.”62 How must this advancing 

commercial pressure influence the physician’s perception of not only his patients, 

but also his concept of self? Indeed, it is fair to imagine that progressively greater 

“degrees of freedom” and rationalization must be taken to justify the perceived 

increasingly common abdication of personal responsibility as a caring medical 

professional. 
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 The profit oriented, volume-driven and productivity-based mentality of 

present day medical practice may have yet another explanation. In The Myth of 

the Independent Physician, Professor Jessica Mantel discusses the profound 

influence that organizational dynamics have on individual physician’s clinical 

decisions.63 Whereas 1990s MCOs’ vertically oriented structure integrated 

physicians into their programs through predominantly top down financial 

incentives, current horizontally integrated health care systems (e.g., ACOs) place 

greater emphasis on clinical means of integration. As you may recollect from 

Chapter 6, the latter method typically engenders less physician resistance as it 

less apparently challenges professional autonomy. Within this newer process, 

financial integration has not been abandoned; it merely has been obscured. As 

part of such “kinder and gentler” integration, physicians may more quickly come 

to identify with the organizational culture of business rather than with medical 

professional standards of behavior (e.g., the AMA’s Code of Medical Ethics). 

“[P]hysicians adopt the practice styles and philosophies of their group peers in 

order to secure their approval, or at least to avoid their disapproval.”64  

 

 The problem here is a sort of institutionalization wherein commercial 

values may become so psychologically internalized as to displace the 

professional values of medical ethics.xviii Gradually the pursuit of profit 

unconsciously seems to become a perfectly acceptable raison d’etre for many 

physicians. They have adopted the corporate mentality.63 Conflict eventually 

                                                   
xviii Effectively this process serves as a sort of “hidden curriculum” in the reeducation of 
physicians. Also see Chapter 12. 
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arises with the “troublemaker” doctors who continue to identify with the 

profession rather than the organization. It is here that the health care system of 

the marketplace returns to the MCO mentality; those who dissent are dismissed. 

Always remember the power of money; he who has the gold rules – and easily 

justifies his pecuniary decisions.  

 

 Professor Larry Churchill eloquently discussed such intense 

internalization of monetary values in 2007. He wrote of the “hegemony”, or 

dominance, of money and its cultural significance for U.S. citizens, including its 

physicians. (Please also refer to Chapter 1, footnote xiii.) In our society money 

may not only compete with personal values, but actually displace them. Hence, 

the commercialization of American medical sensibilities may “inscribe itself as the 

way to understand other values historically associated with medicine.” The 

hegemony of money is powerful. Even to physicians who have been poorly 

served by the marketplace, its place in health care seemingly has been 

inevitable. Professor Churchill observed, “In this reevaluation, monetary and 

commercial forces infuse themselves into the critical capacities of both the 

profession and the society, and become, simply, the way the world appears, so 

that commercial forces and market thinking seem self-evident and are ‘taken for 

granted’.”65  

 

*  *  *  *  * 
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 The commercialization of American medicine is undeniable. 

Unfortunately, human frailty renders the seemingly declining professional 

integrity of the American physician as undeniable as well. If self-serving behavior 

and the psychological power of money are so deeply engrained as subconscious 

responses to opportunity, to what extent may physicians be trusted to self-

monitor? If not doctors themselves, to whom should the task of external 

supervision of medical professionalism be assigned? Certainly not the mavens of 

the marketplace! As the AMA exceeded its reasonable bounds of political 

authority during the mid-twentieth century, so have business interests now gone 

too far in commercializing not only medical practice, but also its practitioners. I 

contend that the present degree to which physicians’ clinical autonomy has been 

curtailed has gone too far has well.  A return to federal regulation is perhaps the 

single most encompassing alternative option, although neither is the political 

realm a repository of virtue.  

 

 Although a multifaceted approach to the reformation of medical 

commercialism likely would be most beneficial and socially inclusive,66,67 the 

physician still remains the pivotal point for change. With this realization, we also 

must wonder if today’s physicians possess or may develop sufficiently virtuous 

qualities of personal agency to restore professionalism to its rightful place at the 

helm of medical practice. 
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 In the following chapter I shall further argue that the best hope for the 

preservation of medical professionalism still lies within the community of 

physicians. “The problem with the current approach to addressing 

professionalism in the face of financial interests is that virtues are ignored as a 

safeguard even though they are still desperately needed.”68 An “internal morality” 

of medicine, practiced and internalized virtues of humility and caring, must exist 

for the practice of medicine to remain an honorable profession rather than a mere 

trader of commodities. 

 

 It is my considered opinion that capitalistic business practices do not 

translate well into health care. People (i.e., patients as well as physicians) are not 

fungible, tradeable, or expendable commodities.xix Le Grand’s knight vs. knave 

metaphor aptly summarizes the play within today’s medical marketplace. 

Dependent upon one’s perspective I and likeminded physicians may be 

considered either as knights or troublemakers.xx The physicians who have 

accepted the corporate mantra would be pawns, perhaps well on their way to 

becoming businessmen. For them bounded ethicality has constrained the quality 

of ethical decision making.69 “What has become standard practice too often 

                                                   
xix William Andereck, M.D. has written of the ill effects of commodification in medicine. 
The essential features of commodities are fungibility and quantification. The latter is the 
essence of the “personality” of a commodity, including physicians and patients. “The key 
to the dangers of commodified medicine . . . is not what the product is; it is what has 
been removed.” See Andereck WS: Commodified Care. Camb Q Healthc Ethics 
2007;16:398-406 (at pp. 400-404). 
 
xx Perhaps I am indeed not so much a knight as a troublemaker; if so my behavior has 
been committed in the defense of the profession with which I remain so tightly bonded.  
Change does not occur in silence. 
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becomes right practice without any real inquiry into the moral status of that 

practice.”70  

 

 I find the “business ethic” to be intolerable when it is not only 

consciously and purposefully practiced by a physician, but also enforced upon 

dissenting, subordinate health care providers (including other physicians). Ann 

Tenbrunsel, a Notre Dame Professor of business ethics adds, “Although 

assessments of morality may be at the subconscious level, assessments of . . . 

deservingness, because they involve more justificatory processes, may exist 

more at the conscious level.”71 Those doctors in my conscious opinion are the 

unjust knaves of the medical profession. I consider their lack of ethicality to have 

exceeded all bounds of expected physician virtue.  
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CHAPTER 11 – THE INTERNAL MORALITY OF MEDICINE: A CRITICAL 

ELEMENT OF PROFESSIONALISM 

 

 “Every art and every inquiry, and similarly every action and pursuit is 

thought to aim at some good and for this reason the good has rightly been 

declared to be that at which all things aim.” – Aristotle, Nichomachean Ethics, 

Book 1, Chapter 1, circa 335 B.C. – 323 B.C.1 

 “The well-being of the patient is the good end of medicine and the 

physician’s art and action.” – Edmund Pellegrino, M.D., 2001 2 

 

 The existence of a secure foundation of elemental and universally 

accepted principles for the ethical practice of medicine is an appealing and 

comforting concept. Yet is it possible for such essential knowledge to reside even 

within a single physician let alone the virtual heart and soul of the profession 

itself? Do physicians possess or can they acquire the virtues necessary to accept 

and act upon a set of core principles of ethical medical behavior? Proponents of 

an “internal morality of medicine” argue that its presence is more than comforting. 

To them its core principles serve as all physicians’ most fundamental guide to 

medical professionalism. To the contrary, its detractors castigate the idea as 

nothing more than a self-serving fantasy.  
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This chapter will defend the spirit, if not the past or present existence of a 

core morality without which the profession of medicine could not exist. Like faith, 

belief in an internal morality for the medical profession is nebulous. As such its 

principles are not rules cast in stone. Yet it seems to me that this faith is the 

essential factor that separates physicians for whom medicine is their calling from 

those for whom its practice is merely a source of income. Admittedly its ideals 

have become extremely difficult to sustain, if not indeed lost, within the growing 

corporate mentality of today’s medical marketplace.  

 

*  *  *  *  * 

 

 For millennia scholars have sought the locus of morality for human 

behavior. What motivates our reason for being, our agency? First, to the ancient 

Greeks, man’s actions fell into two general categories: (1) production (“poiesis”) 

and (2) practice (“praxis”). Poiesis, whether it is manufacturing simple 

commodities or an act of personal achievement, is judged by the quality of the 

consequent product. It is value neutral; the actions by which the goal is achieved 

are merely instrumental. Hence, poiesis is assessed by pragmatic, technical, 

external measures rather than by altruistic, internal, moral standards. On the 

other hand praxis is performed for the sake or intention of the practice itself. 

Practice is adjudicated more by the value laden internal morality of the willful 
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actions by which the end is attained than by the quality of the actual product.3 

Praxis is deontological; poiesis, consequential. 

 

 However, the ancient Greeks could not reach consensus as to the correct 

interpretation of this superficially simple dichotomy. Aristotle rejected the notion 

that medicine is praxis, reasoning that the state of health is its goal, not the 

enjoyment and betterment of medicine for its own sake. Plato differed. In The 

Republic he argued that medicine is indeed praxis. As an example he offered a 

rationale for physician compensation. Although one’s income today may be 

equated to personal value or worth, to Greek aristocracy paid labor was a lowly 

regarded sign of dependency. Nevertheless, analogous to the service of 

remunerated public officials, the medical profession also was a social necessity. 

Both required their practitioners to avidly seek solutions for others’ problems with 

no guarantee of personal benefit. In the absence of compensation very few 

people would be willing to accept such burdensome tasks.  For them 

remuneration was a form of recognition of their difficult practice, but not a primary 

source of motivation for the production of their goods.3,4;i 

 

                                                   
i In The Republic Plato is relating a debate between Socrates and the young, pragmatic, 
and cynical Thrasymachus regarding the need to remunerate both public leaders and 
physicians. For each group payment was received as recognition for their difficult 
practice, not the production of specific goods. Also see the opening quote for Chapter 2. 
It continues: “. . . [T]here is no one in any rule who, in so far as he is a ruler, conjoins or 
enjoins what is for his own interest, but always what is for the interest of his subject or 
suitable to his art; to that he looks, and that alone . . . “ 
 



 

201 
 

 Professor Jos Welie, a medical ethicist at Creighton University, offers a 

second means of distinguishing poiesis from praxis. One should focus on the 

hierarchy of the goals rather than the final product. Taken literally, very few 

actions are undertaken solely for the sake of the practice itself. From this strict 

definition, Aristotle may have been correct in his rejection of medicine as praxis. 

But the two broad classes of behavior also differ by the ease with which the end 

or purpose of action may be explained. In poiesis the act quite simply is 

proximate to the goal. A product is marketed; its sale profits the seller. However, 

more complex human behavior is not so self-contained. It may not be explained 

by a singular cause-effect relationship.  

 

In praxis a series of actions is essential to the acquisition of an ulterior 

motive beyond its proximate end. Within its selfless intent resides evidence of the 

agent’s character. Consistent with MacIntyre’s concepts of “internal and external 

goods” (see below), medicine has been motivated not merely by the production 

of a service for which payment is rendered. Instead physicians conventionally 

have been regarded as professionals who are defined not by the fees they 

generate, but by the meaningful provision of care to patients in need of their 

assistance. “The practice of medicine and all of its constitutive acts, can only be 

explained and assessed in reference to health, which is itself a final good and 

hence of moral value.”5  
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*  *  *  *  * 

 

 “The most pervasive and influential conception of patient-physician 

relationships is the Hippocratic ethic.”  Its ethos generally has been adopted as 

the traditional blueprint for medical morality. However, this single perspective has 

not lived on through the centuries without modification, and is not sine qua non 

with the concept of a core internal morality for ethical medical practice. Circa 

400-300 B.C. physicians were considered as craftsmen. Hippocrates, Plato and 

Aristotle developed their philosophies at a time when “[t]he physician’s conduct 

was as much motivated by the practical matter of economic success as by moral 

considerations.”6 Concern for reputation was of paramount importance to the 

guild of ancient Greek physicians if they were to distinguish themselves from 

more self-interested charlatans and incompetent quacks.7,ii 

 

 By the first century A.D. Hippocratic precepts had acquired the powerful 

validation of theology. “With the benediction of religion, the Hippocratic Oath 

became the universal guide in [western cultures] . . .”8 As such it was terra firma, 

the common ground among health care providers within an increasingly sectarian 

society. The Corpus Hippocraticum at this time also intimated the extension of a 

                                                   
ii In fact such concerns have persisted for many centuries. The establishment and 
maintenance of medicine’s reputation were central to the founding of the American 
Medical Association in the mid-nineteenth century. See Chapter 2. 
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morality of personal virtue to a morality of natural obligation to one’s fellow man.iii 

Scribonius Largus,iv a court physician to the Roman Emperor Claudius, is 

attributed with the first explicit philosophical basis for the profession of medicine. 

Physicians were obliged to sympathize with humanity in its suffering of illness. 

The spiritual significance attributed to the proposition of humanitas and 

misericordia transformed physicians from craftsmen to professionals of ancient 

times.7 As a physician I believe these fundamental concepts to be the essential 

core of internal morality. To reject humanitas and misericordia is to reject medical 

professionalism. 

 

 The strength of religious conviction served as de facto professional 

morality until the twentieth century. Church position regarding matters of 

procreation, the meaning of life, and the acceptable means of a natural death 

diverged among separate religious faiths. Theological pluralism heralded the 

declining relevance of formal religion to medical theory. Acceptance of external 

authority, including medical paternalism, began its modern erosion as the 

consequence of a more egalitarian, anti-elitist culture. (Also see Chapter 4.) In 

1979 Dr. Edmund Pellegrino wrote, “The common bonds that once joined all 

                                                   
iii Stoicism – “The professional ethos of Stoic medical writers added elements of 
compassion and humanism to Hippocratic medical ethics. . . The key to Stoic moral 
philosophy was its notion of nature and the laws of nature. . . Stoicism asserted that 
virtue was its own reward more forcefully than any other virtue-based ethical system. . .” 
See reference 16 (at pp.6,7); also see reference 15. 
 
iv Also see Jocks IT: The Compositiones Medicamentorum of Scribonius Largus. Thesis, 
University of Glasgow, 2013. Located at http://theses.gla.ac.uk/4892/  (Accessed April 
21, 2017.) 
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physicians are now so tenuous that many wonder if a common source of medical 

morality can exist at all.”9 I cannot deny that skepticism for such commonality of 

purpose within the community of medicine has not grown over the past four 

decades without reason. 

 

 Is modern American medicine poiesis or praxis; craft or profession? Is the 

vocation still guided by the ultimate end (“telos”) of service to patients (i.e., caring 

relief of suffering, if not cure of disease), or by the proximate ends of expediency 

and profit? Should not the fundamental internal morality of medical care be 

diametrically opposed to the external, production-based locus of motivation that 

now characterizes its use as a profit center for the marketplace? Praxis and 

poiesis cannot exist commodiously within the medical profession.v Only if 

physicians are willing and able to retain some semblance of internal morality will 

the practice of medicine remain a profession. If praxis succumbs to poiesis 

medicine will go on, but only as another service industry. The choice now has 

become our society’s responsibility. It no longer is an option that physicians 

either can or should determine alone. 

 

*  *  *  *  * 

                                                   
v “Beauchamp and Childress . . . link virtue, rule, and principle through motivation. . . We 
would interpret [them] to mean that the virtuous physician would seek the good of the 
patient as the proper end of medicine. His motive should be primarily to fulfill that end – 
not to gain the fee, prestige, power, or preferment.” See reference 16 (at p. 24). 
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 Dr. Pellegrino, the founding director of the Center for Clinical Bioethics at 

Georgetown University Medical Center, was chief among supporters of the 

internal morality thesis of medical practice.10 The reconstruction of medical 

morality was his purpose. To do so would require returning to a time prior to the 

divergence of “medicomoral” debate. Hence, to be acceptable such a philosophy 

could not start with or depend upon existing philosophies or theologies, but rather 

with an analysis of the medical transaction itself.9 He and other essentialists (i.e., 

morality originating within medicine itself) agreed that “the morality of medicine 

depended on the advancement of the aims and ends of medicine.”  Furthermore 

Pellegrino firmly believed that the concept of a primary medical morality was 

rooted specifically within the patient-physician relationship.vi “[T]he good of the 

patient [is] the end of medicine . . . [The] morality is internal [i.e., essential] since 

it is derived from the nature of medicine itself . . .”11 

 

 Professor Pellegrino turned to the ancient Greek philosophers for 

guidance. Although he was an advocate of the Platonic concept that medicine is 

an internally moral praxis, his perception of “the good” was based on Aristotelian 

virtue ethics.vii “An end-oriented internal morality of medicine is an ethic based in 

                                                   
vi “Dr. Pellegrino left the Kennedy Institute . . . as he wanted to focus on a bioethics that 
was more strongly clinically based. It was this that caused him to move his Center to the 
medical school . . .” Personal communication with G. Kevin Donovan, M.D., Director, 
Pellegrino Center for Clinical Bioethics, April 12, 2017. 
 
vii For Aristotle “the good” was “the end of human activity, the telos of human nature”. 
Ethical behavior pursued this ultimate end, “a life consistent with the intellectual and 
moral virtues which led to . . . well-being.” See reference 2 (at pp. 566-567). 
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the notion of the good as the end which characterizes moral acts.” In other words 

medicine’s intrinsic moral aim is the patient’s well-being. The good of the patient 

is the end for which medicine exists.12 “When [medicine’s ends are] attained with 

excellence they become virtuous activities.”13 As such medicine’s internal 

morality is not “defined externally by social, economic, or political convention”. 

Neither is the morality intrinsic to the medical profession the province of any 

individual physician’s self-interest. Although not blind to insights from other 

disciplines, “the telos of medicine . . . looks . . . beyond cultural and historical 

contexts to what is common to the human predicament of being ill and being 

healed.”12 The virtue of medicine’s essential internal morality, humanitas and 

misericordia, is constant and eternal as a transcendent phenomenon of natural 

law.13,viii To those physicians for whom medicine is life’s mission, the profession’s 

internal morality is their faith and reason for being.  

 

 As a frame of reference for better understanding of the debate over the 

locus of medicine’s morality, it is important to note that Dr. Pellegrino did not 

intend to convey a sense of permanence to the maxims of the Hippocratic Oath 

                                                   
viii Pellegrino also was influenced by the philosophy of Thomas Aquinas who revived the 
concept of natural law from ancient Greek philosophy during the Middle Ages. Natural 
law, the use of reason to analyze human behavior, while separate from civil law did 
influence English common law. (See Chapter 9.) In this regard Sir Matthew Hale, a 
prominent seventeenth century common law jurist observed that human law “cannot 
forbid what the Law of Nature enjoins, nor Command what the Law of Nature prohibits.”  
See Hale M: Of the Law of Nature (Sytsma DS, Ed.). (Grand Rapids: CLP Academic), 
2015 (at p. 194.) 
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in his perception of internal morality.ix As a philosopher he was well aware of the 

age-old impermanence of philosophical thought. The aforementioned 

progression from the Pythagoreanism/Neopythagoreanism 14 influenced notions 

of Plato and Aristotle to the more socially aware, natural law leanings of Stoicism 

15 is witnessed in Pellegrino’s writing.6,16 (Also see Chapter 11, footnote iii) He 

recognized the inconsistencies between pagan Hippocratism and modern 

sensibilities. “[V]irtues . . . are interrelated with principles and moral rules within 

the context of . . . the wider society in which the practices of medicine occur. 

Since that society is constantly evolving, changes in the [general interpretation 

of] internal morality of the profession occur.”17 Nevertheless, the socially 

influenced evaluation of the hierarchy of principles does not alter the truth or 

permanence of its core virtues.18 (i.e., humanitas and misericordia)   

 

Professor Pellegrino’s early essays were contemporary to the Belmont 

Report, and accepting of a partnership between physicians and their patients. He 

consistently denounced any purely physician-centric code of professional 

conduct (e.g., paternalism).x To him the ideas of patient autonomy and informed 

                                                   
ix Joel Howell, M.D. has at best overstated and at worst misrepresented the perception of 
permanence attached to internal morality. “Professor Edmund Pellegrino . . . invokes the 
idea that health care has long been centered on some sort of unchanging, transhistorical 
(and perhaps acultural) idea of a healing relationship based on the fundamental nature 
of medical care.” (Italics added.) See Howell JD: Some Thoughts on History and 
“Healing Relationships”. Am J Bioeth 2006;6(2):80-82. 
 
x Professor John Arras concurs. The perspective of “historical professionalism” is one 
whereby a core of norms is established solely by the profession for the profession. It 
represents a form of isolationism and “fails because it never rises above the level of the 
guild towards a genuine ethics. . . [It] is notorious for giving medicine a bad name.” See 
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consent were products of medicine’s virtue and internal morality.6,19 “[W]ithout the 

virtues, there is no guarantee that one would be inclined to respect autonomy or 

the rules of informed consent.”20 It is my opinion that his critics adopt a much too 

literal view of “internal” in the sense that the Hippocratic Oath in its entirety is 

conflated with what I believe to be medicine’s most basic elements, humanitas 

and misericordia. Among extreme externalists any modification of medical 

practice arising from society is not only external to medicine, but proof of the 

impossibility of morality internal to the profession. I disagree. 

 

Another frequently overstated criticism relies on an also too literal view of 

Dr. Pellegrino’s interpretation of “healing”.xi His patient centered telos addresses 

caring and well-being. Healing is ideal, but not always possible. Curing is not a 

prerequisite to caring.2,6,19 (Also see Chapter 11, footnote xvii.) “The principles of 

medical ethics are statements of the right and good that derive from the ends and 

purposes of medical activity – healing, helping and caring in a special kind of 

human relationship.”21 Central to Pellegrino’s reconstruction of medical morality 

were: (1) the fact of illness and patient vulnerability, (2) the act of profession and 

its implied promise to help, and (3) the act of medicine defined as “those actions 

                                                                                                                                                       
reference 27 (at pp. 648, 654). Note that this isolationism also fosters the bounded 
ethicality that may conflate economic self-interest with morality. 
 
xi Examples of this criticism also may be found in the same 2006 issue of American 
Journal of Bioethics (Chapter 11, footnote ix) among commentaries to a reprint of Dr. 
Pellegrino’s 1987 paper (reference 19). See Veatch RM: Assessing Pellegrino’s 
Reconstruction of Medical Morality. Am J Bioeth 2006;6(2):72-75; and Wasson K and 
Cook ED: Pellegrino and Medicine: A Critical Revision. Am J Bioeth 2006;6(2):90-91. 
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on the part of a physician that will lead to a correct healing decision”.22,23  With 

my pro-internalism bias clearly on my sleeve, I now shall continue on to a 

synopsis of externalist (or “pseudo-externalist”?) points of view. 

 

*  *  *  *  * 

 

 In 1998 Professors Brody and Miller wrote that a quarter century earlier 

debate about the theoretical existence of medicine’s internal morality had fallen 

out of fashion within the majority of the bioethical community. Recall that the 

1970s was an era of self-realization when respect for persons came to the 

forefront of ethical discourse. As external authority fell under greater suspicion, 

demands for personal autonomy grew. (See Chapter 4.) If paternalism were to be 

considered an essential element of medicine’s internal morality, the validity of 

that same morality now could be rejected in its entirety. Brody and Miller, 

however, did not share that “all or none” opinion. Rather they considered that 

medicine’s general internal morality in the pursuit of the patient’s well-being could 

be influenced by physicians’ response to moral obligations originating from 

sources extrinsic to medicine (i.e., external morality). Adopting this more plastic 

modernist view, they believed that medicine’s internal morality is subject to 

evolving social circumstances wherein paternalism actually would be contrary to, 

rather than essential to its core values serving patient primacy. Therefore, Brody 

and Miller did not label medicine’s internal moral response to greater patient 
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autonomy as a violation of Pellegrino’s essentialist construct. A physician’s 

response to a patient’s needs “lies less in the sort of practice medicine is, and 

more in the sort of society in which medicine is practiced.”24 In this sense, I 

understand their difference of opinion with Pellegrino largely to be a matter of 

semantics related to the interpretation of “influence”. In each interpretation, 

however, humanitas and misericordia are untouched. 

 

 Miller and Brody came to think of the morality of medicine as a proper 

balance between unique internal and common external perspectives. As they 

rejected (i.e., denying origins purely arising from the act of medical practice) what 

I believe to be Pellegrino’s misinterpreted essentialist internal morality premise, xii 

they also denied the existence of a purely external source of moral influence as 

advocated by Professor Robert Veatch.xiii They likened Pellegrino’s Aquinas 

inspired natural law thesis to basic tenets of American law as represented by the 

U.S. Constitution. Both are fundamental to their professions and should be 

respected. The continued validity of the Constitution is not denied, but it is 

                                                   
xii I interpret “essentialism” as attributed to Pellegrino simply as recognition that the 
morality of medicine or any other profession arises not from philosophical theory, but 
from the “soul” of the profession itself. As such essentialism would not deny the potential 
relevance of the needs of the audience served by the profession. Specifically, 
Pellegrino’s embrace of the importance of patient autonomy contradicts representation 
of essentialism as a purely intrinsic quality of the profession immune from external 
influence. 
 
xiii Professors Pellegrino and Veatch were colleagues at Georgetown University. 
However their philosophies were diametrically opposed. Whereas Pellegrino (Medical 
Center) considered medical morality essential to the profession, Veatch (Kennedy 
Institute) thought of medicine as morally void. See reference 25 (at p. 592), and 
reference 34. 
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subject to amendment and reinterpretation as social circumstances change. This 

capacity for evolution should apply to medical theory as well.  The core values of 

Hippocrates should not be forgotten, but they inevitably also must be interpreted 

by minds attentive to twenty-first century realities.25 “[W]e are faced with a 

balancing act between fidelity to the moral wisdom of the past and responsive 

adaptation to the circumstances of the present.”26  

 

 Professor John Arras provides a plausible bridge between the essentialist 

perspective attributed to Pellegrino, and the Brody/Miller evolutionary 

perspective. The practical precondition account considers a core of moral 

precepts without which medicine could not be ethically practiced. These “internal” 

values are open to modification (e.g., principlism’s specification and balancing) 

by the particulars of external circumstances, including evolving social values. 

This concept is not one of automatic adoption of all external circumstances. 

Those that violate the central core of preconditions (i.e., humanitas and 

misericordia) would be rejected.27 Arras recognizes that “ethical duties [are] 

attendant upon being a professional’. (Italics in original.) Pertinent to the present 

argument, he goes on to state, “[A] professional is bound by more stringent 

duties than those governing contractual relations within a market economy.”28  

 

 Congruent with this thought Pellegrino and Thomasma add, “Excellence in 

medical intent requires the possession of virtues that will enable the good of the 

intention [i.e., the good of the patient] . . . to be actualized by the physician’s 
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behavior.”29 The virtues of an internal morality of medicine “dispose . . . 

physicians to higher degrees of sensitivity to self-determination, fidelity to trust, 

intellectual honesty, benevolence, and justice. . .”18  

 

*  *  *  *  * 

 

Although sharing Pellegrino’s interpretation of medicine’s telos as patient 

well-being, the Brody-Miller evolutionary moral theory also aligns well with the 

communitarian social construct advocated by Alisdair MacIntyre.xiv Professor 

MacIntyre views the practice of medicine as a “socially generated form of human 

activity”, and also makes a clear distinction between goods internal and external 

to any practice. “Internal goods are those realized when trying to achieve the 

standard of excellence definitive of that practice. External goods are those which 

do not contribute directly to attainment of the aims characteristic of a practice.” 

Therefore while healing is an internal good of medicine, “making money is 

external to that practice.”30 Pellegrino also maintained an unabashedly negative 

opinion of medicine’s external commodification.31  

 

 Note that MacIntyre includes the social (i.e., community) environment as 

an internal good of a practice and Pellegrino regarded community as external but 
                                                   
xiv MacIntyre espouses a theory of communitarianism that evokes a revival of Aristotelian 
virtue ethics. His work is best characterized by an “antipathy to the . . . destructive forces 
of liberal capitalism”. See reference 30. Additionally Pellegrino and Thomasma attribute 
the revival of contemporary virtuism to MacIntyre’s After Virtue. Also see reference 16 
(at pp. 11, 33). 
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material. With this understanding, I believe that they would have agreed that the 

practical value of a practice’s constitutive goods is not determined independently 

by the practice or profession. “MacIntyre’s notion implies that those within a 

practice (or profession) function within a community with defined standards, 

skills, and virtues, which are not individually determined by its practitioners.”30,xv 

Internal goods are acquired by individuals only after their active participation as 

students within the community of a practice. In Aristotelian terms more 

experienced practitioners provide an education in the understanding and 

acceptance of the practice’s virtues (e.g., honesty, courage, and justice). These 

“goods of excellence” are beneficial not only for the individual, but also for others 

(i.e., practice and patients). The internal community of the practice and the larger 

external community of patients under its care thereby may be mutually 

influential.32 MacIntyre’s Aristotelian perception of the internal goods of a practice 

complements Pellegrino’s Platonic interpretation of praxis.  

 

MacIntyre and Pellegrino also share a darker conception of external goods 

than either Miller and Brody, or Veatch. Professor MacIntyre thinks of typical 

external goods (i.e., money. power, and fame) as “accidents of social 

                                                   
xv Miller and Brody concur on this point as well. “The professional integrity of physicians 
is constituted by allegiance to this internal morality. . . [O]ne cannot derive the total moral 
content of medical practice . . . from the personal moral code of the individual physician. 
See reference 24 (at p. 386). 
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circumstances”.xvi Unlike socially beneficial internal goods, these “goods of 

effectiveness” become the property of an individual, and are beneficial only to 

self-interests. Rather than serving as potentially useful tools to shape internal 

morality as visualized by Brody and Miller, or to define medical morality in its 

entirety (Veatch), external “goods” to MacIntyre are not related to the practice of 

a profession. They are merely the pernicious consequences of global capitalism. 

To the extent that internal goods may be modified, changes are primarily a 

matter of internal debate within the community of practitioners.32 Professors 

Pellegrino and Thomasma add, 

 

“If physicians are faithful to the moral obligations they share as a 

community [of professionals], then it is clear that some of the role 

transformations [extrinsically] being forced upon physicians today 

ought to be rejected. Health professionals cannot become primarily 

business-persons, entrepreneurs, bureaucrats, proletarians, or 

corporate employees.”33 (Italics added.)  

 

For the health care provider, medicine first and foremost should be a means unto 

itself, not the mere means to other extrinsic ends. 

                                                   
xvi Interestingly some health care economists also have considered events leading to 
America’s post-war selection of the private sector of the economy as our source of 
health care financing to have been accidents of social circumstances of that time. 
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Note that Brody and Miller, and MacIntyre similarly occupy a centrist 

position between the essentially opposite theoretical perspectives of Pellegrino 

and Veatch.34 Dr. Pellegrino envisions a morality essential and intrinsic to the 

medical profession that also may be responsive to the influence of external 

community standards. Professor Veatch attributes whatever morality medicine 

may possess entirely to the extrinsic standards of the community. “Decisions 

about which virtues to emphasize are culture bound.”35 MacIntyre, as well as 

Miller and Brody aver that the morality of a practice or profession may be 

influenced by the extrinsic community. For Miller and Brody the “community” is 

the larger population of laypersons external to the profession However, for 

MacIntyre the “community” is the practice. External goods do not define the 

practice, but the internal goods of the practice may benefit the external 

community of patients  

 

All but Veatch pay homage to a patient-centric interpretation of Hippocratic 

tradition. I understand that Brody and Miller, as well as MacIntyre contend that 

the core principles of the past, humanitas and misericordia, remain useful today 

and should not be casually dismissed as irrelevant. Professor Ted Clayton writes 

of the emphasis MacIntyre places on history and tradition. As pertinent to 

MacIntyrean opinion that I interpret to be consistent with not only the Brody and 

Miller evolutionary theory, but also Professor Arras’ concept of the practical 

precondition is the following edited statement: 
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“The [essential] rules and standards [i.e., core principles] have 

developed in the past and are binding on the present . . . [A]lthough 

they [i.e., other non-core/non-essential rules and standards]  can 

sometimes be changed by the community as a whole [e.g., 

paternalism] those changes should be consistent with the [core] 

principles . . . developed in the past.”32  

 

In other words, although core “practical preconditions” (i.e., humanitas and 

misericordia) pertinent to the present rest upon the past, some traditions (e.g., 

the Hippocratic Oath) may be subject to debate as learning within the practice, 

profession, or community progresses. 

 

*  *  *  *  * 

 

 Dr. Pellegrino did not limit his conception of professional internal morality 

to medicine, although as a physician his interests centered about the clinical 

encounter and the doctor-patient relationship. For him clinical medicine defined 

physicians, and was “the physician’s locus ethicus whose end is a right and good 

healing action and decision.”36,xvii Here Professors Pellegrino and MacIntyre 

                                                   
xvii Note that Pellegrino’s reference to “healing” is not to be confused with curing. Rather 
the healing action is based on caring. “Cure may be futile but care is never futile.” See 
reference 2 (at. p. 568).  
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share Aristotelian virtue theory. Illness is a universal human condition that places 

people in a vulnerable and easily exploitable position. For healing to occur, 

patients must be able to trust their physician.xviii The safeguard of that trust is the 

doctor’s character. “[T]he untrustworthy professional [i.e., “knave”] could exploit 

the patient’s vulnerability for personal power, profit, or prestige.”37 

 

 The belief that the end of medicine is the good of the patient is common to 

Brody and Miller, and Pellegrino. The good of the patient has a plurality of closely 

related ends.38 Dr. Pellegrino’s four hierarchal components of that good are: (1) 

medical (technical), the most basic element, (2) the patient’s perspective 

(autonomy),xix (3) the patient’s humanity (moral agency), and most importantly 

(4) spiritual. Furthermore, he avowed, 

 

“Moral decisions in the course of professional activities are right if 

they conform to the techné [(expertise)] 39. . . at the first level. But to 

be good, they must conform to the other three levels as well. . . 

                                                   
xviii “[T]he common sense expectation that patients bring to typical medical encounters 
[is] that physicians will treat them in certain morally good ways . . . simply because they 
are physicians.” This dynamic is common to multiple different cultures. See reference 24 
(at pp. 394,398). 
 
xix Dr. Pellegrino clearly served as a patient advocate. His adoption of autonomy as an 
important end of medicine implies that he did not believe paternalism to be a true, 
essential internal morality of or for the medical profession. “The primary obligation that 
unifies the theory of medical ethics is beneficence – beneficence not mistakenly equated 
with paternalism, but beneficence as trust . . .” See reference 16 (at p. 53). 
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[T]he fusion of a technically right and morally good decision . . . 

requires certain virtues or character traits in the practitioners . . .”40 

(Italics added.) 

 

Among these virtues are (1) trust, (2) suppression of self-interest, (3) intellectual 

honesty, (4) compassion,xx (5) prudence (also see Chapter 11, footnote xxix), 

and (6) the “courage to pursue the good in the face of today’s commercialization, 

depersonalization, and industrialization of professional life”.40 (Italics added.)  

 

 By these criteria the imposition of productivity standards on physicians is 

contrary to all of the above. The act of emphasizing the quantity of care with little 

regard to its quality by no means facilitates the generation of technically right and 

morally good decisions.xxi Neither do its adherents exhibit the essential virtues of 

a professional. In fact, professionalism is being replaced by commercialism in 

                                                   
xx “Without compassion, only subjective medical good, the lowest order of patient good is 
obtainable. For fuller healing, the objective assessment of medical or technical good 
must be modulated by compassion. By necessity, in achieving the ends of medicine, 
compassion must be a virtue of the good physician.” See reference 16 (at p.25). 
 
xxi “Physicians who used to be able to view themselves as having a single, pure ethical 
duty – to serve the patient – now feel pulled between duties to the patient and the duty of 
allegiance to a larger system . . . trying to contain costs. . . [S]ome of these physicians . . 
. have reaped tidy profits from their new allegiances – in many cases without worrying 
very much about what has happened to the patients and to the quality of care. . . [T]hese 
physicians would have been woefully lacking in integrity and would have violated 
medicine’s internal morality in a very fundamental way.” (Italics added.) Although Miller 
and Brody were making reference to the effects of managed care, the same now could 
be said of the current economic driver, productivity, as well as its “knave” adherents. See 
reference 24 (at p. 385). 
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today’s medical marketplace. In the presence of a strong internal (or “proper”) 

morality of medicine (or “practice”) no physician could possibly be dismissed as 

one who is “too conscientious” in his care.  

 

Such disdain for fundamental medical professionalism is emblematic of 

the erosion of the teleological virtue ethic in modern society.xxii Pellegrino stated, 

“On the modernist view [e.g., social construction theory], especially in Anglo-

American philosophy, moral choices are simply our preferences among the 

sentiments dominant in our society at a particular time.”41 This rejection of such 

theory (i.e., emotivism;xxiii also see below) as antithetical to natural law tradition 

superficially appears somewhat inconsistent with the relevancy he attaches to 

society’s potential influence on medicine’s internal morality (e.g., patient 

autonomy and informed consent). In this regard his consideration for community 

values evidently is somewhat selective, and contrary to the more inclusive 

externalist perspective of Veatch. However, such selectivity does fit well with 

Arras’ vision of the practical precondition.27  

 

                                                   
xxii As used here “modern” should not be thought of as recent. Pellegrino dates the onset 
of the progressive erosion of the teleological ethic of virtue to the thirteenth century. 
MacIntyre considers the modern era to have begun during the Enlightenment of the 
seventeenth and eighteenth centuries. See references 2 and 30. 
 
xxiii “[I]n our pluralistic society . . . the telos toward which the virtues were thought to 
dispose the agent becomes vague. Differences in moral ends, as a consequence, 
become relativized, subjective, and negotiable in response to the exigencies of the 
moment.” See reference 16 (at p.18). 
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Keeping in mind MacIntyre’s distinction between the community of a 

practice and the external society at large, his similar distaste for modernist views 

comes into clearer view. Professor MacIntyre refers to the mindset sponsoring 

external goods as “emotivism”, a false doctrine that degrades morality to “nothing 

but an arbitrary choice . . . ‘nothing but expressions of preference … attitude or 

feeling. . . ’.” Within greater society (i.e., beyond the community of the practice or 

profession) “morals” become a mere matter of expediency.42 The easy choice to 

make is that which is most effective to the pursuit of one’s preferences (including 

preservation of employment?), i.e., the external “goods of effectiveness”.  

 

Recall the concept of “bounded ethicality” as well as Mantel’s The Myth of 

the Independent Physician as discussed in Chapter 10. The more widely 

received an idea or action becomes within society, the more easily it is justified 

as proper. Gradually personal preference becomes accepted societal norm. As 

physicians are absorbed within the marketplace community of modern medicine, 

their identification with professionalism may be usurped by the commercialism of 

the corporate ethic.xxiv These doctors who have slipped from their prior 

community of the practice may be more handily transformed into the 

                                                   
xxiv The journal, Cambridge Quarterly of Healthcare Ethics in 2007 published a collection 
of articles devoted to commercialism in medicine. Drs. Jerome Kassirer and Joseph Fins 
each described medical professionalism as the “countervailing force” to the corrupting 
effects of money and the commercialism of the medical marketplace. However, they also 
lamented the erosion of professionalism, and worried that it was “becoming incapable of 
exerting needed restraint.” (at Fins p. 431). See Kassirer JP: Commercialism and 
Medicine: An Overview. Camb Q Healthc Ethics 2007:16:377-386; and Fins JJ: 
Commercialism in the Clinic: Finding Balance in Medical Professionalism. Camb Q 
Healthc Ethics 2007:16:425-432. 
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businessmen occupying the community of the marketplace. Only those 

physicians who remain within the community of their practice abide by its intrinsic 

professional virtues. However, that community now appears to be waning. As the 

morality of medicine further erodes, its practitioners as well as its patients 

become mere means to the self-serving commercial ends of business. 

 

*  *  *  *  * 

 

The volume of literature denying the existence of any sense of morality 

intrinsic to medicine is smaller, but also vigorously defended. The champion of 

this contrary position is another Georgetown professor, Robert Veatch of the 

Kennedy Institute of Ethics.43 Within this debate Veatch is the “yin” to Professor 

Pellegrino’s “yang”. He goes so far as to label his colleague’s position as an 

“impossibility”.34,xxv For Professor Veatch the very concept is a vacuous panacea 

attractive to liberals and conservatives alike. This so called medical morality may 

be used to justify opposition to topics ranging from the evils of managed care to 

the “sin” of abortion. He believes that the ends of medicine or any other 

                                                   
xxv Professor Veatch remains firm in this opinion. “I continue to hold that there is no such 
thing as a generic medicine that has a ‘morality’ internal to it. I think that all people who 
practice medicine as well as all people who make use of medicine as patients, 
consumers, or policy makers have to bring a moral system to their decisions and that 
moral system comes from some philosophical or religious view. . . Trying to know the 
end of medicine without knowing the larger ‘external’ world view that specifies the end of 
life is a meaningless, indeed, impossible task.”  Personal communication with Robert 
Veatch, Ph.D., Kennedy Institute of Ethics, April 21, 2017. 
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profession are the products of divinity. “[D]etermining what the proper ends of life 

are will always, necessarily require looking beyond medicine to the core religious 

or theological system of beliefs that shape culture.”44  

 

Welie disagrees with Veatch’s turn to religion as a manifestation of 

common morality in his argument against internal morality.3 Welie like Pellegrino 

perceives medicine to be a praxis wherein health serves as a final good of moral 

value. For Professor Welie religion is no less an external morality than is the 

marketplace.xxvi Certainly the religious community is not monolithic in its beliefs. 

The moral pluralism of religion is far less arguable than is Veatch’s conception of 

multifaceted medical moralism. Is the doctrine to which Veatch ascribes Catholic, 

Judaic, or Islamic? Welie states, “If the internal morality of medicine supersedes 

external norms based in law, politics or economics, by the same token, 

medicine’s internal morality also supersedes external norms based on faith and 

religion. . . [C]linical practice that is primarily guided by religious values would 

seem as much a corruption of medicine as clinical practice that is guided by 

economics.”45 I believe that commonality of purpose for the health care provider 

simply may be found within a telos of humanitas and misericordia. 

 

                                                   
xxvi However neither does Professor Veatch believe that business is any more or less 
capable of possessing an internal morality than is medicine. Id., April 24, 2017. 
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In his defense of “the impossibility of a morality internal to medicine” 

Veatch relies heavily on the diversity of the profession. He attributes the 

problems of such a theory to the profession’s “many medical roles” and “multiple 

ends”. “Robert Veatch espouses [that] . . . even within medicine as a moral 

community, there are traditions of moral inquiry that differ profoundly with one 

another, so much so that it becomes difficult for the profession to police itself.”17 

Dr. Pellegrino, like Professor MacIntyre refers to the community of medicine as 

its practitioners. Professor Veatch places not only professionals, but also “lay 

roles such as patient, health-care consumer, and lay surrogate decision-maker” 

within that community.46 (Also see Chapter 11, footnote xxv) In so doing, Veatch 

like Beauchamp in this sense appears to advocate for a greater common 

morality, although the meaning of this term itself remains in dispute.47,xxvii But it 

also is important to note that if any consensus exists between Pellegrino and 

Veatch, it is the recognition, more or less, of the practical influence that factors 

external to medicine may have on its applicability to the society it serves.48  

 

In his effort to be inclusively diverse, Professor Veatch also appears to 

assume that different medical specialties may be guided by disparate morality.49 

Were this opinion correct, I would be compelled to believe that my experiences 

                                                   
xxvii The term “common morality” has two major opposing camps: (1) the principlism 
theory of Beauchamp and Childress, and (2) the common moral system of Gert and 
Clouser. They represent the extremes of simplicity and complexity, respectively. Also 
see (1) reference 54; (2) Gert B: Common Morality: Deciding What To Do. (New York: 
Oxford University Press), 2004; and (3) Clouser KD and Gert B: A Critique of 
Principlism. J Med Philos 1990;15:219-236. 
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within internal medicine and radiology indeed were guided by different standards 

of professionalism. Such a hypothesis furthermore would suggest that the greater 

commercialism of twenty-first century imaging versus twentieth century primary 

care is not so much a factor of the times, but of the specialty itself. Thus should 

one assume that internists are and always have operated within praxis, whereas 

radiologists always have identified themselves as practitioners of poiesis? By this 

reasoning I necessarily would have ceased being a physician as a professional 

upon crossing the threshold of radiology. Rather than a provider of care I would 

have become a commercialized “shadow merchant”. Internists, radiologists, 

surgeons, pathologists, and other specialists all are products of the same general 

medical school education. Although the specialty training received during various 

different residencies is more focused, none of them discard essential medical 

ethics as irrelevant. A collective interspecialty variance regarding the acceptance 

or rejection of productivity and commercialism is indeed subject to debate. 

Nevertheless, no single set of morals and virtues serves as a common motivation 

for the actions of all individual physicians within any given specialty. 

  

Pellegrino, Brody and Miller, and MacIntyre all question the validity of 

individual, independent judgments of morality as accurate representations of the 

core values of the profession (e.g., emotivism).  I contend that deviations from 

classically accepted medical morality may be as much influenced by individuals 

within the profession as by purely external commercial “morals”. Business 

interests and production likely always have controlled the ethos of isolated 



 

225 
 

entrepreneurial physicians (i.e., “knaves”). However, perhaps never have these 

doctors been more empowered than they are today.  

 

Recall that Pellegrino and MacIntyre are advocates of Aristotelian virtue 

ethics. Is it possible that different physicians view the world differently because of 

interpersonal variation of virtue proficiency? In other words is one’s capacity to 

serve as either a knight or knave the result of one’s lifelong training in, and 

practice of virtuous ends? Perhaps, or even likely, different doctors simply view 

the world differently. Plato’s dialogue, Euthyphro, may help to illustrate one’s 

belief in, or rejection of internal morality.50-52 Socrates asks, “Is that which is holy 

loved by the gods because it is holy, or is it holy because it is loved by the gods?” 

Loosely applied to doctor’s present ethical dilemma as herein debated one could 

inquire, “Is professionalism honored by the physician because it is morally 

correct, or is it morally correct because it is honored by physicians?” (Also see 

Chapter 8, footnote ix)  

 

The fundamental issue in Euthyphro is the source of morality. On a deeper 

philosophical level one also must ask whether personal agency conveys not only 

an ability to make moral decisions, but also to justify them.  I think that adherents 

of medicine’s internal morality theory would choose Euthyphro’s former option to 

believe that true professionalism is intrinsically moral. The latter choice is more 

consistent with an individual’s perceived right to determine professionalism as 
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based upon justification of his actions. Hence, Pellegrino’s and MacIntyre’s 

rejection of emotivism may be explained. Furthermore, it stands to reason that 

neither would Dr. Pellegrino’s essentialist perspective of medicine’s internal 

morality adopt the relativistic and isolationist perspective of historical Hippocratic 

professionalism of which he has been accused. (Also see Chapter 11, footnotes 

xii and xv.) I don’t think that any of the authors I have cited here would claim that 

the moral judgments of individual physicians are either self-justifying or definitive 

of medicine’s internal morality. 

 

Finally, Veatch attempts to support his most extreme vision of external 

morality by offering the disturbing fictional tale of “Internalsville.”53 In deference to 

religious tradition, the physicians of Internalsville are obliged to castrate certain 

male cantors so that they may retain a soprano vocal range. Medicine, as all 

other local professions, is beholden to community opinion. “Each of these 

professions holds its own initiation ritual, has its own code of ethics, and 

determines the norms for its members in consultation with other citizens based 

on its understanding of the goals and purposes of the sphere of knowledge its 

members profess.” (Italics in original.) This condition does not bespeak of purely 

external morality for any of the professions, but rather the more centrist position 

proffered by Brody and Miller.24,25 The “crisis” in Internalsville of which Veatch 

speaks is occasioned by dissent among some physicians. “What should happen . 

. . if physicians consider their involvement inconsistent with their professional 
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identity while lay people consider this an important role for the physicians?” 

(Italics in original.) Indeed! 

 

Veatch addresses this question. Although he admits that the choice to 

castrate select cantors is neither the province of “medical lay people” nor even all 

physicians, he also claims that the decision centers not about adherence to the 

principles of medical good but rather to a duty to preserve the culture of 

Internalsville. “If the culture is worth preserving . . . then [rituals of castration] 

seem critical regardless of whether they promote any form of bodily well-being. . . 

Assuming that the surgeons perform the task skillfully, it neither adds nor 

subtracts to the prolonging of life . . . It seems hard to escape the conclusion that 

the rightness or wrongness of the surgery is dependent not at all on the goals of 

medicine but on the appropriateness of [the town’s] belief and ritual system.” 54 

Judgment is left to the reader. (However, please also see Appendix F for a full 

reprinting of “Internalsville” as well as my parody, “New Marketville”, restaging 

this story within today’s medical marketplace.) 

 

*  *  *  *  * 

 

The renowned Dr. Albert Schweitzer elegantly interprets the core values 

embedded within Scribonius Largus’ first century precepts of humanitas and 



 

228 
 

misericordia: “Seek always to do some good somewhere. . . Even if it’s a little 

thing, [do] something for those that need help, something for which you get no 

pay but the privilege of doing it.” 55,xxviii I believe these words describe the very 

essence of medicine’s internal morality. Medical professionalism is the internal 

morality of medicine. To believe otherwise is to abandon all hope for the future 

integrity of the physician qua physician. “The proper function of this morality is 

not to solve problems, but . . . to give physicians an identity as professionals, 

rather than as self-interested tradespeople . .  .” 56 (Italics added.)   

 

Medicine’s core values should be universal among its practitioners. All 

who accept the essential tenets of Hippocrates vow fidelity first and foremost to 

the patient’s care and well-being. Yet even the Hippocratic Oath is subject to 

reinterpretation in order to accommodate an understanding of its values 

appropriate to the time. The adaptation of external social values to core medical 

virtues also fits well with the specification and balancing of principlism as 

championed by Beauchamp and Childress.27,47,57 “No duty-based theory need 

deny the importance of virtues and any viable theory of principles of duty . . . will 

include an account of virtues.”58 The vagaries of theory must be individualized to 

the ethical issue at hand in a manner consistent with social acceptance.xxix 

                                                   
xxviii Dr. Albert Schweitzer not only was a renowned physician, but also a talented 
theologian, philosopher, and musician. He was the recipient of the 1952 Nobel Peace 
Prize. See Albert Schweitzer – Biographical. Located at http://www.nobelprize.org/nobel-
prizes/peace/laureates/1952/schweitzer_bio.html (Accessed April 26, 2017.) 
 
xxix “The virtue of prudence, that is practical wisdom, enables us to arrive at the right and 
good ordering of principles and concrete facts in particular cases. Nowhere is this truer 
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Humanitas and misericordia, the essence of medical professionalism, invalidate 

none of the philosophies posited within this chapter. Neither do they contradict 

the findings of the Belmont Report, respect for persons, or the sharing of 

autonomy between physicians and their patients. They are entirely consistent 

with medicine’s internal morality and professionalism.  

 

The values of the marketplace and commercialism, however, are not.xxx 

Regrettably the growing acceptance, conscious or not, of extrinsic business 

practices as the new intrinsic norm of medical practice will eventually – if it has 

not already – irreversibly alter medicine’s position within society as a noble 

profession. To denigrate the foundational concepts of humanitas and 

misericordia to commodity status is to dishonor medical professionalism. The 

social transformation of the American physician from nineteenth century 

craftsman to twentieth century learned professional to twenty-first century 

business-person then will be complete. Physicians will be unable to deny their 

culpability in the demise of American medical professionalism.  

                                                                                                                                                       
than in medical decisions . . . The prudent physician or patient is the one who can order 
habitually fact and principle most sensitively and correctly to each other and act 
appropriately to achieve the good for the patient – and, parenthetically, for the physician 
at work.” See reference 16 (at p. 23). 
 
xxx Jerome Kassirer, M.D., a former editor of the New England Journal of Medicine has 
pointedly stated, “Imagining that there is a modicum of morality in the marketplace may 
be as fanciful as believing in the tooth fairy. Although markets are not immoral . . . , they 
are amoral.”  See Id. Kassirer (Chapter 11, footnote xxiv) at p. 379. 
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CHAPTER 12 – TO BE OR NOT TO BE: CAN MEDICAL MORALITY BE 

REVIVED? 

 

 “[To] the question whether I am a pessimist or an optimist, I answer that 

my knowledge is pessimistic, but my willing and hope are optimistic.”  - Albert 

Schweitzer, M.D., Ph.D. (1875-1965)1  

 

 I embarked upon this project in search of a better understanding of the 

evolution of the physician’s role within twentieth century American culture. Paul 

Starr’s 1982 tour de force, The Social Transformation of American Medicine is an 

astounding explanation of the evolution of doctors from nineteenth century 

craftsmen to twentieth century learned professionals of medical sciences.2 With 

this thesis I have sought further exploration of that transformation of the “healing 

profession” within the context of the evolution of the post-1980 medical industrial 

behemoth.  

 

The capacity for curing over the past one hundred years has been 

remarkable. But the capacity for caring has not. As medical practice has become 

increasingly profitable, so too has its commercial value stimulated ever growing 

interest within the business community. The lure of money is attractive, powerful, 

and often corrupting. It also has been transformative. Over the past few decades 
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power within medicine has been ceded to corporate America, and with that shift 

residual medical ethical practice for many physicians has become functionally 

irrelevant.i “Today’s revolution in medical ethics is profound in its social 

significance. . . We are in the midst of a genuine dismantling of a noble and 

ancient edifice.”3 I have written this thesis out of love for my profession, and 

concern for its imminent and potentially irretrievable loss to the world’s 

marketplace.  

 

 Where are yesterday’s “knights”? Will medicine have future “knights”? 

Today’s physicians seemingly have lost their prior outrage for the injustice 

suffered by patients, fellow physicians, and medical professionalism for the sake 

of commercialism. The pervasive corporate mentality of current medical practice 

has been progressively, passively, and perhaps even blindly accepted by most 

physicians as a proper and fitting business model. A recently published paper 

reveals that many physicians’ all too readily rationalize the acceptance of 

corporate gifts as reasonable compensation for their diminished reimbursement 

                                                   
i Addressing medical rationing in 1997, my friend and mentor, Professor Mark Hall wrote, 
”Medical ethics is subservient to the financing system within which society asks 
physicians to practice.” At the time he was referring to physicians’ responsibility to 
distributive justice and their need to conserve limited resources not only for their 
individual patients, but also for society at large. In the present context that statement 
now becomes much more ominous. If true, the death of medical morality would appear 
to be a fait accompli. See Hall MA: Making Medical Spending Decisions: The Law, 
Ethics, & Economics of Rationing Mechanisms. (New York: Oxford University Press), 
1997 (at p. 134). 
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or significant student debt.4,ii Recall the psychology of “income targeting” as 

discussed in Chapter 10. It is quite conceivable that many physicians also have 

adopted sufficient “degrees of freedom” such that they now also fail to perceive 

ethical dilemmas born out of productivity’s commercial demands. Can doctors no 

longer realize the unavoidable reduction of health care quality that must 

accompany the commoditization of health care, and the attendant growing 

emphasis placed on the more readily billable quantity of health care?iii  

 

 This closing chapter starts with a succinct summarization of the historical 

events that have forged today’s medical marketplace. It highlights what I consider 

to be important pathway markers that American physicians have followed during 

the course of their on-going transformation from a guild of craftsmen to respected 

medical scientists to entrepreneurial business-persons. Next I explore potential 

mechanisms to restore ethical professionalism to medical practice. My waning 

optimism primarily is based on the selection and education of more humanitarian 

physicians. Within them may the core values of humanitas and misericordia be 

revitalized. However, in all probability their future efforts, sincere as they may be, 

will fail in the absence of allegiant legal “knights”. I believe that legislation and 

                                                   
ii Prior to its publication, I reviewed this article for an opinion editorial I submitted to 
American Journal of Bioethics February 21, 2017. My abstract was not published. 
However, the cited paper became available in print May, 2017. 

 
iii Productivity is based on FFS payment. Thus far suggested models of physician 
reimbursement based on the value of health care have not halted the incentive for 
maximizing the quantity of services rendered. 
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legal protection now are essential for the defense and preservation of medicine’s 

rapidly fading internal morality and professionalism. 

 

*  *  *  *  * 

 

As the last century of the second millennium began, doctors in the U.S. 

were still discovering themselves and the great profession medicine was to 

become. At the helm was the leadership of the American Medical Association. 

The AMA arguably had no finer years than those of the late nineteenth century 

and the first few decades of the twentieth.  Largely through its tireless efforts, 

American physicians came to distinguish themselves from untrained charlatans. 

Key to this progress were the high standards set for American medical education 

following the Flexner Report of 1910, and the establishment of formal medical 

licensure. American physicians were transformed from tradespersons to medical 

scientists. With that transformation doctors deservedly received the American 

public’s respect. 

 

 The AMA sought to shield physicians and the profession from exploitation 

throughout much of the twentieth century. However, in its methods the 

organization conflated ethics with self-interest. Its sole accepted models for 

medicine were academic and private FFS practice. Following the economic 

advances of the Industrial Revolution, the AMA began to declare the practice of 
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contract or corporate employment to be not only unprofessional, but also 

unethical. The tenets of the Corporate Practice of Medicine Doctrine (CPMD) 

subsequently were embraced to block the development of alternative, lower cost 

prepaid medical plans that arose in the aftermath of the Great Depression. 

Although FFS payment at the time consisted only of the direct exchange of 

consideration in cash or in kind between patient and physician, the model was 

not to be altered for fear of diminished professional power and control. Much less 

consideration would appear to have been given to the needs of the patients that 

the profession was meant to serve. 

 

 By the 1930s the AMA had gained considerable political as well as 

professional power. It adopted a strong minority opinion opposing the creation of 

more prepaid health plans as advocated by the philanthropic Committee on the 

Costs of Medical Care. Physicians who joined such alternative means of health 

care distribution were noncompliant with AMA dictates of proper medical ethics 

and professionalism. These member physicians were ostracized by the 

organization as would be any other physician who came to their aid. Functionally 

these doctors were excluded from further medical practice.  This type of 

reactionary response to alternative means of practice did not end until the early 

1940s when the AMA was found guilty of monopolistic anti-trust activity, and 

restraint of trade. Future physician ostracism and termination for non-conformist 

behavior would not be prevented, although those groups or individuals 

possessing the power to penalize would change greatly. 
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 The commercial insurance industry also took root within American health 

care during the 1940s. Still stinging from its legal setbacks, the AMA was less 

well positioned to block the entry of this and other business interests within the 

realm of post-war medical practice. Its prior sovereignty had been breached and 

would never fully recover. Witnessing the remarkable success of the fledgling 

and then non-profit “Blues”, commercial insurers recognized their opportunity to 

profit. The fortuitous timing of wage and price controls and the enactment of pro-

business tax advantages marked a major turning point for American medicine.  

 

 As our European allies adopted a sense of nationalism within the 

development or expansion of their socialized post-war health care systems, we 

embraced the independence of the American spirit and embarked upon the road 

to capitalistic medicine. The delivery of reimbursement for health care services 

became deeply entangled within corporate America as group health insurance 

enrollment tightly linked itself to employment. However, industry did not yet 

intercede with medical professional autonomy. Doctors were free to treat and 

charge as they pleased.  

 

 Attempts to revive pre-war interest in prepaid medical plans during the 

Truman administration failed; during the early decades of the Cold War any hint 

of “socialism” was branded as “communism”. The independent, commercial 

health insurance industry proliferated, as did rising costs of health care services. 
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However, the majority of unemployed Americans, including retirees and the 

disabled, could not afford the high cost of individual health care plans. By the 

1960s social awareness came to the forefront of American politics. As part of 

President Johnson’s Great Society the federal government saw to the needs of 

the disenfranchised with the establishment of Medicare and Medicaid in 1965. 

However, already ascending health care costs consequently skyrocketed. The 

doors of cost containment soon would at least be constructed, if not yet opened. 

 

 By the 1970s the reputation of American medicine was tarnished by the 

revelation of scandalous human abuse occurring in the name of scientific inquiry. 

The public’s previously blind faith in medical judgment was deeply shaken. 

Demands for greater individual independence of medical decision making 

boosted patient autonomy as physicians’ grip on paternalism loosened. 

Nevertheless, national health care costs remained untouched, and continued to 

spiral upwards. The government enacted more stringent regulations to limit 

health care reimbursement though the 1980s and early 1990s. A subsequent 

spirit of entrepreneurialism gripped some physicians who sought alternative 

income sources for themselves. Previously virtually unheard of claims of 

physician fraud and abuse thereafter escalated.iv 

 

                                                   
iv I entered private practice in the late 1980s, and vividly recall how those business first 
doctors were alternatively despised and envied by their peers. Although their behavior 
may have been considered tawdry, and even unprofessional, the splendor of their fancy 
cars and large homes was undeniable. Equally undeniable are the foibles of human 
nature. Slowly such behavior was emulated. 
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 Bounded ethicality within the profession psychologically grew as the 

national cost of health care remained unbound. By the action of relatively few 

doctors, the reputation of the entirety of the medical profession irreparably was 

damaged. Retrospectively I believe that physicians’ self-inflicted lapse of 

professional ethics and responsibility during the late 1980s and early 1990s was 

the beginning of the end of professional independence for doctors. “The tragic 

outcome of lax virtue is to invite increased societal control over the profession by 

externally imposed rules and regulations. . . If virtue is not practiced, the external 

rules will govern the moral life.” 5  

 

Growing public perception of physician greed and government 

incompetence presented an open invitation to the intercession of corporate 

interests. Could the economic efficiency of the marketplace bring order to an 

unravelling health care system? HMOs and other MCOs grew as never before. 

Although the most draconian management tactics of the 1990s would lead to 

public protest and the ultimate demise of the classic vertically oriented MCO, 

business interests in the management and distribution of health care in the 

United States have only escalated over the past 20 years.  

 

However, yet another critical turn in medical professionalism also has 

evolved during the twenty-first century evolution of the medical marketplace and 

its practitioners.  The nearly universal physician protestation of medical 
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commercialization of two decades past gradually has been silenced.  Physicians 

have become increasingly indoctrinated into the commercial ethic, and the 

corporate practice of medicine has become the new normal. Whereas physicians 

who had challenged the then new managed care system in the 1990s were 

subject to dismissal by a corporate entity, today physician termination may just 

as likely come at the hands of business indoctrinated colleagues. Hence, 

American doctors once again have been transformed. We have allowed 

ourselves to develop into business’ executives and employees.  Certainly we 

have changed, but have we really evolved? 

 

*  *  *  *  * 

 

 I do now have a better grasp of how and why it has become possible for a 

physician to be terminated for faithfully executing the duties of his profession. But 

I cannot accept such an outcome as valid, particularly for any conscientious 

physician who entered the profession as a calling rather than as a mere means 

of highly gainful employment. For those of us who have tried to honor the 

symbolic Oath of Hippocrates this descent into the marketplace has been 

insufferable. As  the growing minority of physicians who embrace business 

practices as their primary motivation gain further influence and power (i.e., 

“knaves”), most other doctors passively and silently comply (i.e., “pawns”). The 
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path of least resistance is that of complicity.v But one can be a pawn only for so 

long. Complicity through rationalization becomes justification; the pawn may 

become another knave, and the physician may become another businessman. 

Where are our future “knights”?  

 

 The marketplace’s lucrative, but dark commercial pathway now casts a 

lengthening shadow as it ever more broadly crosses that once bright line of 

medical professionalism. If any remnant of professionalism lives on as an internal 

medical morality, it is to be found within doctors who still prioritize the patient. But 

as those knights disappear, that morality dies. “[W]hen [a] commitment to 

altruism is lost, the most essential feature of healing, namely, trust between 

doctor and patient, will also disappear.”6 Medicine finally will have been bought in 

its entirety.vi A once noble calling will be reduced to a mere commodity in the 

United States, as will its successor health care workers and their client patients.vii 

                                                   
v “The physician . . . is the final common pathway for whatever happens to a patient. . . 
He or she is inescapably the final safeguard of the patient’s well-being. The physician is 
therefore de facto a moral accomplice in whatever is done for good or ill to patients.” See 
Pellegrino ED and Thomasma DC: The Virtues in Medical Practice. (New York: Oxford 
University Press), 1993 (at p. 44). 
 
vi “Today medicine . . . is making a series of Faustian moral compacts . . . Fiscal survival 
and exigency are the usual moral justification, although reasons of greater productivity . . 
. are often advanced. . . As in all Faustian compacts, Mephistopheles will sooner or later 
show up to claim his part of the bargain – to claim many professional souls. The distance 
between self-interest and greed, between Machiavelli and Mephistopheles, is short.” See 
Id., (at p. 38). 
 
vii “To convert or assimilate medicine to other ends, such as those of economics, is to 
transform and pervert it.” See Beauchamp TL: Internal and External Standards for 
Medical Morality. J Med Philos 2001;26(6):601-619 (at p. 602 paraphrasing Pellegrino 
and Thomasma). 
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 Any argument that medicine, as a practice, is eternal and unchanging 

obviously is indefensible.  Yet at its core are, once were, or should be the same 

elemental maxims of humanitas and misericordia. The physician’s dedication to 

caring for humanity especially at times of illness or injury is the core internal 

morality of medicine. The protection and defense of those basic standards 

constitutes the heart of medical professionalism. 

 

 Both the practice of medicine and its internal morality are challenged by 

changing circumstances of the world in which it exists. I believe that medical 

internal morality must be open to the society at large for which the profession 

serves. Prior accommodation of respect for persons and the dissolution of strong 

paternalism were beneficial to the profession as well as patients. Humanitas and 

misericordia were unharmed. But can those essential elements also survive the 

commercialized effects of volume-driven productivity? 

 

 Throughout this thesis I have been emphatic in my belief that productivity 

as presently employed will kill the spirit and purpose of the medical profession. 

But need that demise be a foregone conclusion? I think not. Defining productivity 

by the value of health care provided rather than by the volume of services 

created could provide refuge to presently disappearing professionalism, as well 

as address the injustices of current health care distribution. Adherence to 
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government initiatives to amend the basis for health care reimbursement from 

volume-driven fee-for-service to quality-inspired value of service would address 

both issues.  

 

 The impetus for much of the attention given to health care deficiencies in 

the U.S. has been the ceaseless escalation of costs. Astounding advances in 

medical science have been of incalculable benefit to mankind, but often at very 

great expense. As a society we can no longer afford the extravagance of 

providing all health care services upon demand, but only to those who are 

financially secure. Changing times warrant responsive and responsible reactions. 

 

 The ability of the medical profession to stand independently as a 

sovereign nation unto itself has been doomed by the costs of its 

accomplishments. Who will provide the necessary capital to sustain such 

growth? Inevitably one of two sources must be chosen – government or industry. 

To variable extents one or both have attempted to take command over the past 

seventy-five years. Both have succeeded at times, but both have failed as well. 

Our present reliance upon the commercialism of the marketplace clearly is not 

working. As previous chapters have demonstrated, typical commodity economics 

neither apply well to health care nor contain its ever rising costs. I have argued 

throughout this thesis that commercial interests compete with rather than 

augment medical professional interests. Most egregiously the marketplace 
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challenges medical professionalism by its unreasonable restraint of a doctor’s 

clinical autonomy. Physician qua physician also may be doomed if corporate 

interests remain relatively unchecked.   Indeed, where are tomorrow’s knights? 

 

Could the U.S. federal government assist not only legislatively, but also 

managerially? Although our nation does not appear ready to adopt socialized 

medicine, the government does exert more effort to assure quality than does 

industry. Any hope for distributive justice within American health care certainly 

will require more egalitarian politics than we previously have witnessed. The 

Affordable Care Act took great strides toward a better distribution of health care, 

but its future is uncertain as the current Republican majority in Congress seeks 

its dismantling. At jeopardy are related programs including the Sunshine Act 

(§6002; see Chapter 10), accountable care organizations (ACOs, §3022), and 

the Center for Medicare and Medicaid Intervention (CMMI, §3021). 

Governmental projects in pursuit of “high value” care also have included the 

National Committee for Quality Assurance (NCQA) and patient centered medical 

homes (PCMH), and the Medicare Access and CHIP Reauthorization Act of 2015 

(MACRA).7  

 

*  *  *  *  * 
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 The knowledge I have gained through my research unfortunately has 

fueled my sense of pessimism for the future of medicine as a profession. Yet 

during my brief tenure as a much older than average graduate student, I also 

have marveled at the still unblemished optimism of the next generation of college 

graduates. These young people are refreshingly hopeful as they enter their 

mission in life. In their faith and hope I base much of my residual, although fading 

optimism. The educators Anderson and Kraus opined, “Medical students are a 

powerful force in changing professional norms.”8 Within them must the revival of 

the internal morality of medicine be entrusted. These bright and enthusiastic 

young people must be our future knights. 

 

*  *  *  *  * 

 

 Today’s potential medical students first must ask themselves the true 

purpose of their anticipated entry into the practice of medicine. If their primary 

motivation is financial gain, I would admonish them to look elsewhere. The 

preservation of medical professionalism will not be aided by new medical 

students who express an explicit preference for commercialism.viii On the other 

                                                   
viii In all practicality screening for perceived appropriate character traits as part of the 
admission process is unlikely to be effective. In the absence of personal observation 
over time the motivation behind a candidate’s prior behavior or response to direct 
questioning cannot be ascertained with confidence. “[M]edical school classes will  . . . on 
the whole . . . end up being representative of the values of American society, some of 
which are consistent with what is required of a good physician and some not.” See Id., 
Pellegrino ED and Thomasma DC (at p. 39). 
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hand, for applicants who perceive the end of medicine to be the care and well-

being of fellow humans who one day will be their patients (i.e., humanitas and 

misericordia), that recognition and acceptance of medicine’s purpose must be 

fostered throughout their many years of training to dispel the free market 

mentality that undoubtedly will challenge them. 

 

 To the best of my knowledge possession of an M.B.A has not yet become 

a prerequisite to medical school matriculation. However, some efforts have been 

taken to engage medical students in the concept of “medical business ethics”. 

Exemplary of this effort is work that has been done at the Bander Center for 

Medical Business Ethics in St. Louis. Among its missions are the 

acknowledgement of the commercialization of medicine, and the creation of 

greater awareness of its pitfalls. Physicians and ethicists there have created a 

casebook instructing students in awareness of the ethical dilemmas of modern 

medical practice and clinical research.9,10;ix 

 

Abraham Nussbaum, M.D., a Colorado psychiatrist, presents a 

disheartening, although still hopeful perspective of current American medical 

education and practice. In his introduction to The Finest Traditions of My 

                                                                                                                                                       
 
ix This casebook is available online without charge. It was revised in August, 2016. See 
Reference 9. Particularly pertinent to this thesis is Kraus E: Case 4: Observing 
Questionable Medical Business Practices (at pp. 30-37). Also see Chapter 7, footnote i.   
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Calling,11 Dr. Nussbaum asks and answers a question of himself, “Am I broken, 

or is medicine? I suspect that the answers are yes and yes.”12 He believes that a 

fundamental problem of our health care system lies within physicians 

themselves, as well as the traditional medical education system. “To transform 

healthcare, [society] must engage physicians. . . [I]f we physicians can [re]learn 

how to attend to patients [and colleagues] as fellow creatures, [perhaps] we can 

renew the practice of medicine.”13  

 

Instruction in the theory of medical ethics is laudable, but an environment 

of exemplary professional ethical behavior would be even more illuminating for 

students. “Ruefully, medical school training is sometimes a breeding ground for 

aggressiveness, pride, poor communications with patients, [or worse]. . . The 

power of a faculty [or resident] model to shape behavior for the good or evil is 

enormous.”14 The potential power of the “hidden curriculum” within medical 

education should not be dismissed. Its lessons may include commercialism as 

well as callousness.15,16,x Furthermore, it is incumbent upon mentors to be 

cognizant of cautionary subordinate behavior, and to attempt remediation.17,xi 

Virtues may be less easily taught than pathophysiology or surgical technique, but 

                                                   
x Further examples of the “hidden curriculum” phenomenon may be found at Chapter 1, 
footnote xiii, and Chapter 10, footnote xviii. 
 
xi This citation refers to a study of Canadian medical students. A more recent applicable 
review of this ethical dilemma addresses unsafe Canadian nursing students.  See Earle-
Foley V, Myrick F, Luhanga F, et al.: Preceptorship: Using an Ethical Lens To Reflect on 
the Unsafe Student. Journal of Professional Nursing 2012;28(1):27-33. 
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they are amenable to example and modeling of habit. “Moral maturity, like 

professional competence, takes time [and] cultivation.”18  

 

Despite increasing efforts of U.S. medical schools to introduce humanism 

into their curricula, those tenets all too readily are lost within the daily hustle of 

clinical training.19,xii “No strategies or habits . . . will serve to support virtue if a 

professional is not first committed to the primary goals of the profession.”20 

Current medical education too often instills within its students a sense of 

detachment or indifference. This mental barrier helps to protect physicians from 

the human misery in which our lives inevitably become entangled. Yet in so 

doing, even the young physician’s perception of what it means to be a human 

being may be diminished. Entering medical students see patients as people. 

However, as those students become physicians they gradually “[learn] to see 

people as a compendium of parts and a source of income: parts and money.”21  

 

Yet, with this information in mind, let us also consider recent potentially 

encouraging European literature.xiii German investigations of medical economics 

                                                   
xii European studies also have addressed the decline, if not loss, of clinical empathy 
among British nursing students (1) and Irish intensive care nurses (2).  
 
See (1) Ward J, Cody J, Schaal M, et al.: The Empathy Enigma: An Empirical Study of 
Decline in Empathy among Undergraduate Nursing Students.  Journal of Professional 
Nursing 2012:28(1):34-40, and (2) Kelly J: Barriers to Achieving Patient-Centered Care 
in Ireland.  Dimensions of Critical Care Nursing 2007;26(1):29-34. 
 
xiii This thesis addresses American issues related to the “medical industrial complex.” 
However, the U.S. does not in fact monopolize these global economic and ethical 
problems of medical practice. 
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have evaluated the use of limited resources in neutral and medical settings.  

Economics and medical students were surveyed in each of these studies to 

identify their preferred means of allocating materials and time, respectively. 

Scenarios were presented to them in which the supply of the resource was 

available either as a deficit or a surplus. Recipients required different minimum 

amounts of the resource to assure a successful outcome, and their individual 

efficiency of resource utilization was assigned a different productivity rating. The 

student economists and physicians were paid on the basis of their resource 

management for their clients and patients. In some scenarios a financial penalty 

was imposed for failing to provide the requisite minimum resources. The students 

had the option of selecting among standard formulas of distribution or creating 

their own plan. The several distribution methods were clustered about means of 

maximizing either profit or the most even distribution of the resource.22,23   

 

 As expected the modes of distribution between the two groups diverged. 

The economists favored a self-interested means of distribution of goods centered 

about productivity to maximize profits. The fledgling doctors followed a more 

egalitarian method to meet the minimum needs of most if not all patients. In a 

deficit situation the economists shifted available resources to the most productive 

clients, whereas the medical students diverted available resources (i.e., amount 

of time) to the neediest patients. Consequently the utilitarian economists were 

more economically efficient than the egalitarian young physicians. However, if a 

surplus existed, the medical students also demonstrated a greater tendency to 
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pursue profit after all patients’ minimal needs had been met.22,23 Assuming a 

common humanity between German and American medical students, this same 

underlying sense of altruism should be nurtured in our classrooms and teaching 

hospitals. 

 

*  *  *  *  * 

 

Perhaps simple, genuine caring also would help to alleviate a growing 

sense of disenfranchisement among patients. They now often “lament that . . . 

doctors don’t listen to them [, and] that they seem indifferent to their suffering.”24 

The once time honored act of engaging in meaningful conversation with patients 

as people seems to have become a time dishonored relic of the past. The time 

required to truly hear patients’ messages now often seems to be considered as a 

quaint, but unnecessary luxury in our rushed pursuit of efficiency. To merely 

obtain a patient’s chief complaint and then send her off for a series of tests 

engages neither party in the patient-physician relationship. The practice of 

“narrative medicine” may serve as an antidote - if we will invest the time needed 

for a medical student to learn how to be a caring professional rather than a highly 

productive technician.  

 

This form of humanistic medical education is championed perhaps most 

ardently by Dr. Rita Charon of Columbia University. It emphasizes the 

importance of the individual and the value of her story. “[N]arrative medicine 
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provides health care [students and] professionals with practical wisdom in 

comprehending what patients endure in illness and what they themselves 

undergo in the care of the sick. . . By telling stories to ourselves and others . . . 

we grow slowly not only to know who we are but also to become what we are.”25 

(Italics added.) We are physicians. Although this time is not highly compensated, 

it certainly is time well spent.xiv 

 

“The passivity of health care professionals in the face of the 

commodification of health care that began with . . . marketplace intrusion . . . 

continues to stun and trouble us.”26 In my opinion the active physician who 

values time spent coming to know his patients as people, and who commits the 

time necessary to meet their individual needs, grasps medicine’s internal 

morality. He will serve as a faithful and effective knight for the profession. “To 

take stock of the costs and rewards of a life lived around sick and dying people 

entails reflection and self-examination, while to make oneself available to 

patients as a therapeutic instrument demands risky self-knowledge.”27 (Italics 

added.) This behavior characterizes humanitas and misericordia, as well as the 

honor and bravery of the Hippocratic ideals of medical practice. Its defense 

remains worthy of the struggle required to save our profession from the 

commercialized knaves who fail to recognize its innate dignity.  

                                                   
xiv The medical narrative also is pursued in the journal, Narrative Inquiry in Bioethics, 
edited by James DuBois, D.Sc., Ph.D.; and Ana Iltis, Ph.D. Its second issue [2011;1(2)] 
was devoted to physicians’ stories of  the influence of financial COIs upon their training 
or practice. 
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Maintenance of the patient-physician relationship goes beyond merely 

speaking to our patients; we also must speak up for them. James Dwyer’s 1994 

essay about this basic form of advocacy was directed toward medical students, 

but most definitely remains applicable to all physicians today.28 He spoke of the 

Socratic maxim, “Primum non tacere” – “First do not be silent.” Writing during the 

early years of aggressively managed health care, he emphasized that “speaking 

up is something physicians may have to do to meet their responsibilities to 

patients, colleagues, and the profession of medicine.”29 (Italics added.) Hopefully 

all physicians would intervene in the setting of acute danger to a patient’s well-

being. However, the increasingly common assaults upon the quality of care we 

deliver to patients in the name of productivity seem to go unnoticed. Is this 

passive acceptance of the marketplace reflective of poor learning or poor 

character? Only the former has much potential for remediation. 

 

“Primum non nocere” – “First do no harm”; this Hippocratic maxim – like 

the legal “standard of care” - is a minimum expectation of professional behavior. 

Nonmaleficence is the normative admonition that one ought not to inflict evil or 

harm. Advocacy requires beneficence, an admonition that one ought to prevent 

or remove evil or harm, or to promote good.30 Nonmaleficence may be achieved 

passively, but beneficence requires action. Although beneficence does not evoke 

the duty to put oneself at harm, the physician who does so may be considered 

virtuous. This degree of intercession reflects bravery, a virtue that can become 
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an unconscious habit of character only with conscious practice.xv Virtuous 

qualities of the good physician reflect the Aristotelian ethic that is central to 

Pellegrino’s concept of the internal morality of medicine; they also expose the 

character of a knight. Passive silence is the action of the pawn. “[K]eeping quiet 

is a failure to act as a caring physician.”31 Physicians’ silent acceptance of 

business practices contrary to medical ethics fails to care for our profession.  

 

I hope that it is not already too late for the next generation of American 

doctors to have the opportunity to speak up. They are our hope for an ethical 

future for medicine. Nevertheless pessimism remains. In 1993 Pellegrino and 

Thomasma addressed this negativity: 

 

“What is most distressing is the pervasive conviction that the citadel 

of ethics has already fallen, that it is no longer possible to be an 

ethical physician, and that the only choices are capitulation, 

accommodation, or early retirement. . . Those who would resist feel 

powerless, alone, and abandoned by the profession. [These 

knights] justifiably complain that others cannot expect them to be 

sacrificial lambs trying to reverse the inimical forces arranged 

against traditional medical ethics today.”32  

 

                                                   
xv “The person of character or virtue intends habitually to pursue the ends of the activity 
in question. . . Phronesis, or prudence, is both a moral and an intellectual virtue that 
disposes one habitually to choose the right thing to do in a concrete moral situation.” 
See Id., Pellegrino ED and Thomasma DC (at p. 21). 
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*  *  *  *  * 

 

My generation has not only witnessed, but also has been party to the 

deterioration of medical professionalism that has occurred over the past three 

decades. I believe that complacency has been our primary tool in its dismantling. 

Many more physicians passively accept the status quo than actively engage in 

commercialism primary for self-interest. But even should altruism and a firm 

resolution to value professionalism be rekindled among physicians, the 

internalization of these virtues may require years of practice. Additionally the 

more immediate effects of an education in the central importance of caring, while 

necessary for medical students and practicing physicians alike, probably will be 

insufficient in isolation. In the short run I have little optimism that such valiant 

efforts without the force of law will prove to be anything more than an ineffective 

gesture - “too little, too late”. Although such personal policies of behavior indeed 

“may reduce the need for governments and institutions to regulate all dimensions 

of medical practice”, that need cannot be eliminated.20 Largely through our 

negligence, we physicians have carelessly allowed the future of our profession to 

be shaped by the interests of the marketplace. It is well past the time that we 

should seek and accept non-commercial advice.  

 

Ethics and virtue do not carry the weight of law, and as a rule will fail to 

protect medical professionalism in the absence of legislative intervention. With 

rare exception this is the lesson I have learned from studying examples of 
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managed care era case law. (See Chapter 9.) If medicine is performed as a 

business, it will be treated as such in the courts by the general tenets of basic 

contract law. The effectively defunct Corporate Practice of Medicine Doctrine 

once declared that business entities in medicine have no moral agency.  

Although moral agency is applicable to individuals within corporations, including 

physicians, the ethics of professionalism are not legally binding for them.  

Instead, they are bound only by the provisions of a legal contract between parties 

engaged in business. 

 

“A relationship based on contract principles is fundamentally different from 

one based on trust . . .”33 Any explicit contract knowingly entered into by a 

physician (or patient) with a business (corporation or person) carries much more 

weight in a court of law than does that physician’s implicit contract with any 

patient. Furthermore the moral constancy of the promises implied within the 

patient-physician relationship does not oblige consistent legal duties between 

different contracts. Hence, not all patients are required to receive equal treatment 

under statutory law. Contractual legal principles actually align much more closely 

with business contracts than with the aspirational principles of medical ethics. In 

fact, “Legal obligations have been a significant source of ethical standards for 

business.”34 (e.g., Sherman Act, and Bayh-Dole Act; Italics added.) 

 

Could or should legislation be enacted that would require medical 

business contracts to embrace, or at a minimum fail to contradict, medical ethical 
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principles? In other words, should the practice of terminating an otherwise 

conscientious physician’s contract solely on the basis of productivity continue to 

be legal? Banning of such clearly economically motivated practices would return 

the importance of the quality of care to at least comity relative to the quantity of 

its production. Physicians no longer would be exploited by the fear induced by 

threatened termination. Is this extreme condition not more than sufficient 

evidence that the curtailment of physicians’ clinical autonomy has gone much too 

far? 

 

  Any considered legislation should at least facilitate physicians’ 

opportunity to strive for improved medical professionalism without concern for 

retaliatory and wrongful discharge. Statutory support for the physician’s right to 

be a physician certainly would be in the public’s interest. Furthermore, as the 

cost of care presently has no bearing upon the quality of health care, no rational 

reason should exist for a reactionary and unnecessary escalation of pricing. 

Corporate America undoubtedly would protest such intervention. However, is it 

not much more intriguing and critically important to contemplate the reaction of 

the dual physician/businessman? Given renewed autonomy would he choose to 

serve or obstruct medicine? Would he be a knight or a knave? 

 

Especially if business interests are in fact destined to retain sovereignty in 

the medical marketplace, should the tenor of patient contracts with their 

physicians become legally explicit rather than morally implicit? Fair business 
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practices as per the standards of business ethics would introduce greater 

transparency to the medical transaction. Should not such a contract in the 

present environment require the physician to reveal the truth of the choice he 

must make between continued employment and the patient’s best interests? 

Recall the Court’s decision in Moore v. Regents.xvi (Also see Chapter 9.) It is 

difficult to imagine that many people willfully and purposely would entrust their 

care to those new world doctors who would admit first allegiance to the business 

of medicine. Although this public knowledge would perhaps provide the single 

most effective advocacy for quality of care, its revelation also could forever sever 

the trust necessary for the patient-physician relationship and with it the very 

purpose for the art of medicine. 

 

*  *  *  *  * 

 

This thesis has been intended as a review of the history of the comingling 

of American medicine and business, and an interpretation of its present and 

future meaning for both the profession and the public it serves. The 

consequences of transforming the medical profession into yet another fungible 

commodity cannot be ignored. However, ethical malfeasance cannot be ascribed 

solely to American capitalism or its corporate empire. Relatively little literature 

has been written about the conflicting interests of business and medicine since 

the turn of the most recent century, and virtually no case law is known to exist. 

                                                   
xvi “[A] physician must disclose personal interests unrelated to the patient’s health, 
whether research or economic, that may affect the physician’s professional judgement . . 
.” (271 Cal Rptr 146) 
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The problem cries out for further investigation and the pursuit of resolution. I 

believe future discussion should include physicians, lawyers, ethicists, 

economists, health and public policy officials, agents of the federal government, 

and a broad spectrum of health care recipients. In my opinion, business concerns 

should be expected to adopt value-based rather than volume-based systems of 

reimbursement. Otherwise they should be included only to the extent required for 

their divesture of substantial financial interests within American medicine. 

 

My personal outstanding question is, “Am I alone?” I do not consider 

myself so unique as to be the only physician who has been unceremoniously 

discarded from our profession. Surely innumerable other physicians must also 

have at least been affronted by the conflicting ethical and moral considerations 

that should complicate the prioritization of professional and commercial 

demands. Which comes first, the quality of care or its quantity of production?    

Yet the subject seems to be taboo among doctors. Certainly the very real threat 

of lost employment serves quite effectively as a restraint. But the problem only 

grows with silence. 

 

 Many even greater public questions remain, although time may be 

running out for their answers. Among them are: 

 

1. Is the public better served by physicians who practice as conscientious 

professionals or as gainfully employed technicians? 
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2. Is the present acceptance of business practices equally distributed 

among all medical specialties? 

3. Should or can all corporate influence be removed from medical 

practice? 

4. Does medicine now or did it ever possess a true sense of internal 

morality? 

5. Has the time arrived for the United States to join the remainder of the 

industrialized world in a more equitable system of socialized health 

care? 

 

Answers to these questions now are no more than opinion. The fourth 

question, as a matter of faith, truly may be unanswerable Nevertheless, all 

warrant attention and research. Were they still living, I think Dr. Pellegrino and 

Professor Thomasma would be dismayed, but not defeated by our current state 

of affairs. In 1993 they urged the collection of “the data needed to convince the 

public and legislators that the free market, commercialization, and monetarization 

are unjust and damaging to the welfare of the sick.” Nearly a quarter century has 

passed during which time moral ground has been lost. Then as now “[a]necdotal 

accounts are not sufficient to make the case . . . If there is clear evidence that a 

given policy is injurious to patients, physicians must resist and even refuse to 

carry it out. No unjust policy can or should make all American physicians do what 

they think is morally wrong.”35 (Italics added.) Those physicians also should have 

no reason to fear termination for exercising that remaining autonomy of choice.  
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I conclude this thesis as it began with a sense of wonder of what medicine 

could be. Perhaps the altruistic physician once was commonplace, but such 

people now seem strangely out of place.   Reflective of that theme, Dr. Joseph 

Fins, an eminent internist and medical ethicist, once wrote: 

 

“When a patient consults a physician, he or she is there to benefit 

from professionalism – wisdom, competence, and compassion – all 

harnessed to serve needs defined through a mutual collaboration. 

An ideal to be sure, one that is not always achievable or available 

to patients, but certainly an aspirational one to which we should 

strive.”36  

 

May today’s medical students and young physicians seek to achieve this 

ideal end. It is not impossible, but it does require caring - caring about patients, 

personal responsibility, and the future of American medicine as a noble and 

trustworthy profession. 
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APPENDIX A – INTERVIEW/SURVEY QUESTIONS 

 

Physicians 

1. Demographics – years in practice, size/type practice, specialty, general 

location 

2. Do you have sufficient time to see patients or perform specific required 

duties? (e.g., radiograph interpretation) 

3. What do you perceive as your greatest time limiting factor? Why? 

4. Do you enjoy your practice? Why? 

5. If you could make 1 major change to your practice, what would you do? 

6. Does the business aspect of medicine limit your medical practice habits? 

(Scale of 1-10) 

7. Are you subject to a required level of productivity? 

8. Has productivity in any way been used as a threat to your continued 

employment? Has productivity been a primary reason for you to dismiss 

another physician in your practice?  

9. Do you feel compromised by the sometimes conflicting responsibilities of 

providing high quality care as well as a high quantity of care? If so, which 

factor “wins”? 

10. Please provide any comments. May I quote you?  
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Health Care Administrators 

1. Demographics – years in administration, size/type of facility, general 

location 

2. What are the greatest conflicts that arise between medical administration 

and physicians? (e.g., autonomy, electronic medical record, salary) 

3. Do physicians complain about limited time constraints? 

4. What priority does productivity have in administrative relationships with 

physicians? 

5. Have physicians been dismissed from your facility solely or primarily on 

the basis of productivity?  

6. Are the concepts of accountable care organizations and pay-for-

performance compatible with volume-driven medical practice? 

7. Please provide any comments. May I quote you?  

 

Health Care Attorneys 

1. Demographics – years in practice, size/type practice, general location 

2. What are the most common concerns that physicians bring to your 

attention? (e.g., employment contract terms, liability, government 

regulations) 

3. Have you noticed trends in physicians’ employment or partnership 

contracts regarding productivity and/or time constraints? 

4. Have any of your physician clients been either dismissed or threatened 

with dismissal solely or primarily on the basis of their work productivity? 
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5. Would you be willing to offer my contact information to pertinent clients to 

reach me for a voluntary interview? This information would be used only 

for background information. 

6. Please provide any comments. May I quote you?  

 

Psychological/Spiritual Counselors 

1. Demographics – years in counselling, type of practice, general location 

2. Do you have physician patients/clients who present with “burn out” or 

depression? If so, is the incidence or prevalence of the problem 

increasing? 

3. Have your patients/clients specifically expressed concern about the 

business aspects of medical practice? 

4. Have any of your physician patients/clients reported actual or threatened 

loss of employment primarily or solely on the basis of their work 

productivity? 

5. Have any or your physician patients/clients left medical practice 

specifically because of “burn out”? 

7. Would you be willing to offer my contact information to pertinent clients to 

reach me for a voluntary interview? This information would be used only 

for background information. 

8. Please provide any comments. May I quote you?  
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Health Care Provider Recruiters (Locum Tenens) 

1. Demographics – years in practice, represented specialties, general 

locations 

2. Have you noticed trends in physicians’ independent contract agreements 

regarding productivity and/or time constraints? 

3. Do physicians complain about limited time constraints or “assembly line” 

practice habits? 

4. Have physicians been dismissed from assignments solely or primarily on 

the basis of productivity? If so, have you been able to locate alternate 

positions for them? 

5. With the given assumption that clients are “cost conscious” in their hiring 

practices, do they tend to place more emphasis upon the amount of 

services provided or the quality of those services? 

6. Please provide any comments. May I quote you?  

 

Comments 

 So as not to bias responses I may only provide the general basis for my 

thesis. I am investigating the bioethical and medicolegal aspects of the quality 

versus the quantity of medical care provided, and the effect of that potential 

conflict, if any, upon the medical community. All responses will be collated as 

general summations for background information. No specific individuals, facilities 

or locations will be revealed. With the interviewee’s permission, excerpts of 

conversations or comments may be quoted.   
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APPENDIX B – LIMITED SURVEY SUMMARY AND INTERPRETATION 

 

 The intent of submitting survey material was to gather background 

information only. Twenty-eight surveys were submitted to twenty individuals, far 

too few to achieve significant statistical analysis. Some of these individuals 

served in more than a single applicable capacity (i.e., two as dual physician and 

counselor, and one as physician, attorney, and administrator); hence, they 

received separate surveys to reflect their intersectional roles. Requests were 

submitted up to three times to any given individual in the absence of a response. 

Responses were submitted by four of eleven physicians (36.4%), two of four 

psychological or spiritual counsellors (incl. one in a dual position as a physician; 

50%), two of six health care attorneys (33.3%), none of four health care 

administrators, and none of three health care recruiters. Thus a total of eight of 

the twenty-eight surveys were completed (28.6%). It should be noted that I have 

a personal relationship with most of these people.i 

 

 The four physicians are represented by two academicians (family 

practice/psychology and rheumatology), and two private practitioners (internal 

                                                   
i Contrast this response rate with the 80% return achieved by Maggie Mahar in 2006. “To 
a man and a woman, [these physicians] were most passionate about what many saw as 
the declining quality of health care. . . I was struck by their genuine concern, not only for 
themselves, but for the plight of their patients, the state of their profession, and their own 
inability to cope with the problems.” Money Driven Medicine (New York: Harper Collins 
Publishers), 2006, p. xix. 
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medicine and obstetrics/gynecology). No radiologist completed the survey. These 

four men have a mean of 28 years of clinical practice experience. All reported 

sufficient time to see their patients, although one commented that this 

circumstance occurs only if some scheduled patients fail to keep their 

appointments and/or overtime is used. Another longed for greater control over 

patient scheduling. Two identified medical documentation requirements of the 

electronic medical record to be their greatest time limitation. Somewhat 

surprisingly productivity was a relatively minor issue only for the two 

academicians. Nevertheless, the two individuals who quantified the extent to 

which business factors restrain their desired medical practice habits ranked the 

severity of interference as 5-8 on a scale of 10. The only physician who reported 

a productivity related threat to employment is said to have been spared only 

because of the “grass roots” insistence of his substantial patient population. 

Encouragingly all four reported that direct interaction with patients allowed them 

to enjoy their practices. 

 

 The two academic physicians also were the only respondents to report at 

least some sense of conflict between the quality and quantity of expected 

medical care.  One wrote, 

 

“What I consider to be high quality care is not necessarily what the 

insurance companies and other regulatory agencies consider to be 
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high quality. In primary care, we have to document that certain 

evidence-based screenings and services have been offered . . . 

perhaps 50 or greater quality metrics in addition to routine care . . . 

Nevermind that the quality of documentation required . . . turns you 

as the physician into a robot . . . If I’m rushed . . . I simply take care 

of the person in front of me and document to the best of my 

imperfect ability. My quality stats take a dive . . . Instead, I take a 

good history, do a reasonable exam, [and] order what labs . . . that I 

believe to be reasonable. Most importantly, I look at my patients 

and I listen to [them] . . .”ii 

 

 Due to matters of professional confidentiality no psychological or spiritual 

counselor could provide the names or details of the personal experiences of their 

medically affiliated clients. However, two of them informally indicated that they 

had counselled several physicians for depression related to the altered 

environment of medical practice. Additionally Reverend Maria Teresa Jones 

wrote that she has “encountered staff and members of [health] care teams [who] 

have expressed dealing with compassion fatigue and burn-out”.iii 

 

                                                   
ii John Freedy, M.D., Ph.D.; Medical University of South Carolina, Charleston.  Personal 
communication, August 31, 2016. 
 
iii Maria Teresa Jones, M.Div., BCC; Wake Forest University Baptist Medical Center, 
Winston-Salem, NC. Personal communication, June 24, 2016. 
 



 

313 
 

 The two responding attorneys had an average of 28 years of practice 

experience, the majority of which was related to health care. Both routinely dealt 

with physicians’ employment agreements and group practice relationships with 

hospitals, although only one of them had worked in malpractice defense. 

Attorney-client privilege precluded discussion of any specific details of the work 

experiences of the physicians for whom they had provided representation. 

However, each reported the importance placed on productivity within any 

contractual agreement. “Whether physicians are employed by a practice or 

hospital, their compensation is being driven primarily by their productivity.”iv One 

of the attorneys also had witnessed the introduction of actual time constraints 

into such contracts. In her experience, “The focus on productivity [has given] rise 

to seminars and ‘practice development coaches’ who assess and recommend a 

maximum amount of time to spend on patient encounters.”v 

 

 Neither of the attorneys could provide explicit evidence of a physician’s 

employment termination that was directly related to productivity. However, both 

suspected that this issue was the true rationale leading to several clients’ 

“without cause” dismissal, as well at least one charge of alleged physician 

“incompetence”. (See Chapter 9.) Typically these circumstances were related to 

the physician’s employment contract with hospitals rather than other physicians. 

                                                   
iv Forrest Campbell, J.D. Brooks, Pierce, McLendon, Humphrey and Leonard; 
Greensboro, NC. Personal communication, July 3, 2016. 
 
v Anonymous. Personal communication, August 1, 2016. 
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“Physicians contracts with a local hospital offer incentives for locating a practice 

at its professional center at discounted rates for the initial ‘startup’ . . . 

[Thereafter] leasing and administrative fees mandate a very high level of 

productivity not initially discussed or defined. [Consequently] the physician 

spends less time with the new patients he or she cultivated during the startup, 

and the patients are concerned about the change in the nature of their care.”vi 

 

 This West Virginia attorney goes on to reflect the South Carolina 

physician’s concerns for the dichotomy of quality care as defined by insurers 

versus physicians. “I’ve watched a dysfunctional symbiotic relationship grow 

between medical insurers and medical professionals When insurance companies 

began to utilize more resources researching the average cost and duration of 

treatment, physicians began to rely on services covered by insurance . . . The 

treatment decisions do not rest in ‘standard of care’ issues but rather, the inability 

to provide patient centered care within a set time frame and a set protocol as 

dictated by the . . . insurance company.”vii 

 

 No firm conclusions may be drawn from these limited and anecdotal 

responses. However, a clear dissatisfaction with the intrusion of the marketplace 

into medical practice emerges. This inference may in part reflect selection bias 

for individuals who both know me and maintain particularly strong personal 

                                                   
vi Id. 
vii Id. 
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opinions. I am not surprised by the relative paucity of witnessed evidence of the 

severance of physician employment explicitly related to productivity. Yet I 

personally have contested a contract with a company that included low 

productivity as a “for cause” reason for dismissal. Although I was successful (at 

great expense) in this effort, my services with this employer subsequently were 

markedly underutilized. (See Chapter 9.) I later would be informed by a locum 

tenens agency that their physician client no longer required my services as I had 

been “too conscientious” in my work. 

 

I take no pride in having been discharged from any professional position 

for any reason, although others have likened my Don Quixotean stance as a 

“badge of honor”. I must imagine that at least some other physicians would feel 

likewise.  Furthermore it stands to reason that most employers also would have a 

difficult time publicly justifying a physician’s termination solely for insufficient 

billing rendered in the service of higher quality health care.  For both of these 

reasons the subject appears to be considered “taboo”. Therefore, in the absence 

of any precedent setting legal, scientific, or social literature I have no greater 

supportive evidence than my own experience and analysis of historically 

analogous behavior. It is my hope that these limited resources may serve as a 

starting point for meaningful public discussion and action 

.  
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APPENDIX C – TIMELINE: EVOLUTION OF AMERICAN MEDICINE i 

 

1847 Founding of the American Medical Association (AMA) and 

publication of its Code of Ethics 

1863 False Claims Act (31 USC §§ 3729-3733) 

1873 AMA establishes Judicial Council ii 

1890  Sherman Antitrust Act (26 Stat 209, 15 USC §§ 1-7) 

1904  AMA establishes Council on Medical Education 

1910  Flexner Report 

1912  Founding of the Federation of State Medical Boards (FSMB) 

  AMA declares contract work for physicians to be “unprofessional” 

1914 Schloendorff v. Society of New York Hospital (105 NE 92, New 

York) 

 

 

                                                   
i Except as otherwise noted all references may be found within the text of this work. 
 
ii AMA History. Located at https://ama-assn.org/ama-history (Accessed January 21, 
2017.) 
 



 

317 
 

1927 AMA publishes first list of hospitals approved for residency training 

iii 

 Creation of the philanthropic Committee on the Costs of Medical 

Care (CCMC)  

1929 Ross-Loos Clinic offers comprehensive medical services in 

exchange for a prepaid monthly sum. Physician leaders expelled 

from Los Angeles County Medical Association. 

 Baylor Hospital in Dallas, TX establishes first prepaid hospital plan; 

precursor to Blue Cross. 

1932  Physicians dissent against majority approval of CCMC to endorse 

prepaid group medical practices (“Minority Report”). 

 Tuskegee Syphilis Study begins 

1933-34 AMA House of Delegates rejects commercialism within medical 

practice 

1936  People v. United Medical Service, Inc. (200 NE 157 - Illinois) 

1937  Founding of Group Health Association of Washington, DC  

 

 

                                                   
iii Id. 
 



 

318 
 

1938  People v. Pacific Health Corporation, Inc. (12 Cal 2d 156) 

Group Health Association v. Moor et al. (US District Court, District 

of Columbia, 24 F Supp 445) 

1940  United States v. American Medical Association (110 F 2d 703) 

1942 American Medical Association and Medical Society of the District of 

Columbia v. United States (130 F 2d 233) 

1943 American Medical Association v. United States (317 US 519) 

1946 Hill-Burton Act [Public Health Service Act Titles VI and XVI (42 

USC §§ 291, 300), Subpart G – Community Service (42 CFR 124, 

Subpart G)] 

1957  Bing v. Thunig (143 NE 2nd 3, New York) 

1963 Health Professions Educational Assistance Act of 1963 (Pub L 88-

129) 

1965 Medicare (Pub L 89-87 - Social Security Amendments of 1965, Title 

XVIII) 

Medicaid (Pub L 89-87 - Social Security Amendments of 1965, Title 

XIX) 

Darling v. Charleston Community Memorial Hospital (211 NE 2nd 

253, Illinois) 
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1966 Henry Beecher’s Ethics and Clinical Research published. (New 

England Journal of Medicine 274:1354-1360)  

1972 Anti-Kickback Statute [42 USC § 1320a-7b(b)] 

Canterbury v. Spence (464 F 2d 772) 

Tuskegee Syphilis Study ends after 40 years of African-American 

subject abuse 

1973 Health Maintenance Organization (HMO) Act (Pub L 93-922) 

1974 The National Research Act (Pub L 93-348); precursor to 

organization of the National Commission for the Protection of 

Human Subjects of Biomedical and Behavioral Research 

1975-79 Federal Trade Commission (FTC) charges AMA with anti-trust 

violations; issues Final Order to cease official policy of disavowing 

alternative means of medical practice as unethical. 

1979  The Belmont Report published [Fed Reg 44(76):23192-23197] 

1980 American Medical Association v. Federal Trade Commission, 

Connecticut State Medical Society (638 F 2d 443) 

Bayh-Dole Act [Patent and Trademark Law Amendments Act (Pub 

L 96-517)] 
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1982 American Medical Association v. Federal Trade Commission (455 

US 676) 

 Arizona v. Maricopa County Medical Society (457 US 332) 

1983 Social Security Amendments, Title VI – Prospective Payments for 

Medicare Inpatient Hospital Services (Pub L 98-21); introduces 

diagnostic related groups (DRGs) and implemented into Medicare 

Part A 

1986  Wickline v. State [239 Cal Rptr 810 (California Court of Appeals)]  

1988  HMO Amendments of 1988 (Pub L 100-157) 

1989 Omnibus Budget Reconciliation Act (Pub L 101-239); introduces 

concept of resource-based relative value scale (RBRVS). Also 

known as “Stark I” 

1990 Moore v. Regents of the University of California (271 Cal Rptr 146) 

1992 RBRVS implemented into Medicare Part B 

1993 Omnibus Budget Reconciliation Act (Pub L 103-66); also known as 

“Stark II” 

 Failed Health Security Act (Clinton administration)  
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1996            AMA launches crusade against health plan “gag clauses” iv 

Rocky Mountain Hospital & Medical Service v. Mariani (916 

Colorado Supreme Court 519) 

 Harper v. Healthsource New Hampshire, Inc. (674 NH A2d 962) 

1998 Sammarco et al., v. Anthem Insurance Companies, Inc. et al. (723 

Ohio Ct App NE 2d 128) 

1999 Fred Grossman, M.D., v. Columbine Medical Group Inc. (12 

Colorado Court of Appeals 3d 269) 

2000 Potvin v. Metropolitan Life Insurance Co. (997 California Supreme 

Court P2d 1153) 

2003 Medicare Prescription Drug, Improvement, and Modernization Act 

(Pub L 108-173) 

2006  Deficit Reduction Act of 2005 (Pub L 109-171) 

2008 AMA issues formal apology to African-American physicians for 

more than a century of exclusion from membership.v 

2010  Patient Protection and Affordable Care Act (Pub L 111-148) 

  

                                                   
iv Id.  
 
v Id. 
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APPENDIX D – VARIABLE QUALITY OF RADIOLOGY REPORTS 

 

 The following two radiology reports are appended as examples of the 

variability of content and quality of interpretation that may be provided for the 

same study. By no means are they meant to represent either the most egregious 

or superior reports that I have seen. In fact each report technically is correct.i I 

am the patient described in each report. All other identifiers have been redacted. 

The first report was obtained in the course of medical evaluation as initiated by 

my personal physician. The latter was obtained as a second opinion. Neither 

report was acquired specifically for this thesis.  

 

Briefly, cardiac scoring is a non-invasive means of screening for coronary 

artery atherosclerosis. A limited chest CT evaluates the coronary arteries for 

calcium deposition, and a score is calculated based on the density of that 

calcification.ii As I had been experiencing vague left-sided chest pain, have a 

family history of coronary artery disease, and previously had been evaluated by 

other more common means with normal or negative results, my physician and I 

                                                   
i The reports should be considered neither as an admonishment nor endorsement of 
either physician. Their differences in style are not known to be representative of either 
radiologist’s typical work habits. I have no personal knowledge of either doctor, or the 
productivity standards under which they are employed. 
 
ii See (1) Alluri K, Joshi PH, et al: Scoring of Coronary Artery Calcium Scans: History, 
Assumptions, Current Limitations, and Future Directions. Atherosclerosis 2015;239:107-
119; and (2) Hecht HS: Coronary Artery Calcium Scanning: Past, Present, and Future. 
JACC: Cardiovascular Imaging 2015;8(5):579-596. 
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opted for this relatively simple, non-invasive study. Additionally comparison could 

be made with a prior test of the same type that had been performed nearly 10 

years earlier. Although the actual images for that prior evaluation no longer were 

available, I personally made its report available to each interpreting radiologist.  
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The first report (above) is terse and to the point; the second (below) more 

descriptive. The first current report indicated calcification of a major source of 

blood supply to the myocardium, the left anterior descending (LAD) coronary 

artery. Rematkably the calcifiation score had increased nearly 100-fold from 2.98 

to 276 since 2007. Although clinical significance typically is not present until total 

heart calcium scores exceed 400, the apparently striking worsening within a 

single important vessel nevertheless was worrisome. I was not satisfied with 

“watchful waiting” and “first available” cardiology consultation six weeks later. 

Hence, I sought a second opinion elsewhere.   

 

The more detailed desription of findings given in the follow-up report 

(below) was most significant for the provision of the exact position and size of the 

calcification, the origin of the LAD extending over a length of 2.4 cm. In the 

gallows humor parlance of medicine, such a lesion is known as “the widow 

maker”. On the basis of these additional critical details cardiology consultation 

was obtained within the next week, and  confirmatory cardiac catheterization was 

performed two days thereafter.  

 

 Fortunately my health was not found to be in imminent danger. However, 

my point here is that attention to details matters. In this case the first radiologist  

and I were lucky. Had that calcification been located primarily within the lumen of 

the LAD rather than at its outer periphery, the risk of occlusion and myocardial 
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infarction would have been much higher. The second radiologist more precisely 

reported not only the facts of my abnormal anatomy, but also pertinent negative 

findings (i.e., absence of other cardiac pathology) as they were presented within  
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the entirety of the study’s field of view. Minor observations (e.g., lung and spine 

findings) were noted as well. Appropriately, this radiologist also advised clinical 

correlation as an important factor in the final determination of the significance of 

the images’ radiological interpretation. 

 

I applaud the second radiologist, and am grateful for his attention to detail. 

As a  (now former) radiologist I am all too aware of the short cuts of interpretation 

that are taken each and every day. I knew to seek a second opinion. The 

average patient and the typical busy primary care physician do not have the time 

or requisite skills to question the validity of the radiologist’s reported findings. 

They trust that the report received has been produced with skill and 

consideration. In my opinion it is the radiologist’s professional duty to expend the 

necessary time and attention to warrant such trust. However, to do so is to 

sacrifice commercially motivated productivity iii  – and sometimes employment as 

well.  

  

                                                   
iii Remember that productivity and billing are based entirely on the quantity of work 
completed. The quality of work has no bearing on the charges billed. The same fixed fee 
applies to all studies of the same type. Hence the maxim of  “working smarter not 
harder” is to be interpreted as maximizing productivity by doing as much work as 
possible with the assistance of as many “timesavers” as neccessary.  
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APPENDIX E – CONFLICTS OF INTEREST IN AMERICAN MEDICINE: 

CLINICAL RESEARCH, CASE LAW, AND LEGISLATION i,ii 

 

1863 False Claims Act (31 USC §§ 3729-3733) 

1890  Sherman Antitrust Act (26 Stat 209, 15 USC amended Section 1) 

1932-1972 Tuskegee Syphilis Study 

1940  United States v. American Medical Association (110 F 2d 703) 

1942 American Medical Association and Medical Society of the District of 

Columbia v. United States (130 F 2d 233) 

1943 American Medical Association v. United States (317 US 519) 

1956-1971 Willowbrook Hepatitis Studies 

1972 Anti-Kickback Statute [42 USC § 1320a-7b(b)] 

1982 Arizona v. Maricopa County Medical Society (457 US 332) 

                                                   
i Multiple examples of federal health care fraud are easily found at websites for the 
Internal Revenue Service, the Department of Health and Human Services, and the 
Department of Justice. Included among these are (1) https://www.irs.gov/uac/examples-
of-healthcarefraud-investigations-fiscal-year-2017 (or 2016, 2015, etc.); (2) https://oig. 
hhs.gov/fraud/enforcement/criminal; and (3) https://www.justice.gov/opc/pr/national-
fraud-takedown-results-charges-against-301-individuals-approximately-900 (Each 
accessed April 6, 2017.) 
 
ii Two books addressing the depth of financial interests within American medicine are: (1) 
Mahar M: Money-Driven Medicine: The Real Reason Health Care Costs So Much. (New 
York: HarperCollins Publishers), 2006; and (2) Rosenthal E: An American Sickness: 
How Healthcare Became Big Business and How You Can Take It Back. (New York: 
Penguin Press), 2017. 
 



 

329 
 

1989 Omnibus Budget Reconciliation Act (Pub L 101-239); also known 

as “Stark I” 

1993 Omnibus Budget Reconciliation Act (Pub L 103-66); also known as 

“Stark II” 

1999 Moore v. Regents of the University of California (499 U.S. 936) 

2000 Estate Gelsinger v. Trustees of University of Pennsylvania et al 

(Complaint, Philadelphia County Court of Common Pleas) 

2003 Greenberg v. Miami Children’s Hospital Research Inst. [264 F Supp 

2d 1064 (S.D. Fla.)] 

2007 Washington University v. Catalona [490 F 3d 667 (8th Cir)] 

2017 U.S. v. Farid Fata [Court Docket 13-CR-20600 [U.S. Attorney’s 

Office, E.D. Mich.)] iii 

  

                                                   
iii This litigation remains in progress at the time of writing. It relates to a Michigan 
oncologist charged for knowingly treating hundreds of patients for allegedly falsely 
diagnosed malignancies as part of a money making scheme. 
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APPENDIX F –INTERNALSVILLE REVISITED i 

 

“THE DILEMMA OF INTERNALSVILLE” 

 

 “In the hypothetical culture of Internalsville, important rituals have evolved 

that anthropologists say define the very ground of meaning in the culture. In 

particular, the churches of Internalsville have, in addition to clergy, specialized 

cantors who play a crucial role in their religious services. These cantors sing the 

complex chants of the religion in the purest, most beautiful high-pitched voices 

any visitors have ever heard. The chants are recitations of the culture’s beliefs 

about the creation of the world, the people’s relation with their deity, their 

understanding of their god’s relation with the human and non-human members of 

the culture, and their eschatology. The special priestly cantor role requires a 

lifetime [of] training and dedication. Because only males are permitted this role, 

the pure soprano voices they are selected for as boys would be lost except for 

the fact that they participate in a ritual at puberty that includes the eunuchizing 

ceremony so that they can continue their most honored and important priestly-

cantor roles throughout their adult lives. 

 

                                                   
i Veatch RM: The Impossibility of a Morality Internal to Medicine. J Med Philos 
2001;26(6):621-642 (at pp. 625-626). 
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 “Internalsville is a highly differentiated culture. The priestly-cantor role is 

only one of many highly regarded professions. These include various other 

religious roles as well as medical professional roles (physician, nurse, 

pharmacist, and dentist), psychological and social roles (psychologist and social 

worker) legal roles (lawyer and judge), business and accounting roles, 

architectural and engineering roles, and academic roles. Each of these 

professions holds its own initiation ritual, has its own code of ethics, and 

determines the norms for its members in consultation with other citizens based 

on its understanding of the goals and purposes of the sphere of knowledge its 

members profess. 

 

 “Of course, since Internalsville is committed to protecting the welfare of all 

its professionals, the medical professionals play a key role in the eunuchizing 

ritual assuring that these highly valued priest-cantors have their crucial surgery 

performed in the safest, most painless, and most effective manner. 

 

 “One day a crisis descends on Internalsville. A member of one of the 

health-oriented professions asks whether it is really consistent with the purpose 

of her profession for its members to participate in this ritual. She wants to know 

whether her group should continue to accept its traditional role in the eunuchizing 

ritual or should withdraw on the grounds that it is inconsistent with the 

profession’s purposes. Moreover, she wonders what should happen if the other 
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health-oriented professional groups answer this question differently – whether, 

for example, nurses might see the castration ritual differently from the surgical 

profession. She also wonders what should happen if some people from outside 

the health professions evaluate the various health professional roles differently, 

what should happen, for example, if physicians consider their involvement 

inconsistent with their professional identity while lay people consider this an 

important role for the physicians? Does analysis of the various professional 

practices – whether by members of the profession or outsiders – provide insight 

into the goals of that role or should some standard outside the professional group 

be the determining factor in deciding what the goals of each profession should 

be?” 

 

*  *  *  *  * 

 

 Let us now consider how Professor Veatch’s tale could be retold within 

today’s medical marketplace. Altered phrases have been italicized.ii  

 

 

                                                   
ii I wrote this parody prior to any direct conversation with Professor Veatch. I 
subsequently communicated with him via e-mail over the course of a few days in April, 
2017. We had no meeting of the minds, and agreed to disagree about the presence or 
impossibility of an internal morality for the medical profession. He did not accept my offer 
to read this retelling of his story. One should assume that he would disagree with my 
perspective. However, I respect his opinion and am indebted to the generosity he 
conveyed through his willingness to share time and thought with me.  
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“THE DILEMMA OF NEW MARKETVILLE” 

 

 In the hypothetical culture of New Marketville, important rituals have 

evolved that anthropologists say define the very ground of meaning in the 

culture. In particular, the medical practices of New Marketville have, in addition to 

physicians, specialized administrators who play a crucial role in their health care 

services. These administrators sing the complex chants of finance in the purest, 

monetary voices any customers have ever heard. The chants are recitations of 

the culture’s beliefs about the creation of the marketplace, the consumer’s 

relation with their health care provider, their understanding of their insurance 

company’s relation with the physician and businessman members of the culture, 

and their ultimate coverage, co-pay and deductible. The special priestly 

administrative role requires only a few years [of] training but reverential 

dedication to profit. Because only businessmen are permitted this leading role, 

the corporate voices they are selected for . . . would be shared only with those 

physicians who participate in a ritual . . . that includes the entrepreneurial 

indoctrination ceremony so that they can profit from their once honored and 

important priestly-doctor roles throughout their adulterated careers. 

 

 New Marketville is a highly differentiated culture. The administrator role is 

only one of many highly regarded professions. These include various other 

financial roles (business and accounting) as well as medical professional roles 
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(physician, nurse, pharmacist, and dentist) . . . legal roles (lawyer and judge) . . . 

and academic roles. Each of these professions holds its own initiation ritual, has 

its own code of ethics, and determines the norms for its members in consultation 

with other citizens based on its understanding of the goals and purposes of the 

sphere of knowledge its members profess. 

 

 Of course, since New Marketville is committed to protecting the welfare of 

all its stockholders, the medical professionals play a key role in the marketing 

ritual assuring that these highly valued investors have their crucial bottom line 

interests performed in the quickest, most profitable, and most efficient manner. 

 

 One day a crisis descends on New Marketville. A member of one of the 

health-oriented professions asks whether it is really consistent with the purpose 

of her profession for its members to participate in this ritual. She wants to know 

whether her group should continue to accept its traditional role in the 

entrepreneurial indoctrination ritual or should withdraw on the grounds that it is 

inconsistent with the profession’s purposes. Moreover, she wonders what should 

happen if the other health-oriented professional groups answer this question 

differently – whether, for example, internists might see the . . . ritual differently 

from the radiologists. She also wonders what should happen if some people from 

outside the health professions evaluate the morality of medicine differently, what 

should happen, for example, if physicians consider their involvement inconsistent 
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with their professional identity while lay people consider productivity an important 

role for the physicians? Does analysis of the various professional practices – 

whether by members of the profession or outsiders – provide insight into the 

telos of that role or should some standard outside the professional group be the 

determining factor in deciding what the purpose of each profession should be? 

 

 Indeed. What or who should be the determining factor in deciding what the 

purpose and morality of the medical profession should be? 
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