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ABSTRACT 

Since their induction onto the Supreme Court, no judge has been the pivotal fifth 

vote in hotly contested court cases more so than Former Justice Anthony Kennedy.  In 

spite of this, little attention has been given to the rhetoric he has used when justifying his 

decision in these highly controversial cases.  By conducting a rhetorical history of three 

controversial cases in which Justice Kennedy subverted the public’s expectations for how 

he would vote, it can be seen that common rhetorical tactics exist across the opinions that 

he authors.  Through an analysis of these rhetorical tactics, it becomes clear that Justice 

Kennedy was a nuanced rhetorician, capable of skillfully crafting decisions that would be 

persuasive to both legal and public readers. 
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Chapter One: 

Introduction 

February 18, 1988: After failing to get two nominations through the Senate (Bork 

and Ginsburg), Ronald Reagan finally gets a Justice placed on the Supreme Court Justice; 

Anthony Kennedy.  The nomination is viewed as a turning point for the Court, wherein 

the balance would shift resoundingly to the right.1  July 31, 2018: Justice Kennedy 

officially retires from the Supreme Court, once again signaling a likely shift to the right 

for the Court.2  These two predictions from the beginning and conclusion of Justice 

Kennedy’s tenure on the Court demonstrate a consistent theme of his career: the balance 

of the Supreme Court, more so than any other Justice, has resided in Justice Kennedy’s 

vote.3  Oft considered the “swing justice” of the Roberts Court, litigators have understood 

that landmark decisions would come down to which side was able to win Kennedy’s 

vote.  Despite this, very little attention has been paid to the way in which this all 

important “swing” Justice made his decisions.  Such a scholarly gap leaves unanswered 

an important question that Justice Kennedy’s opinion could help answer: what rhetorical 

strategies did Justice Kennedy use to justify his swing?   

Of all the potential ways to answer such a question, none appear more useful than 

an analysis of the most important documents Justice Kennedy produced during his time 

on the Court: majority opinions.  By focusing on instances in which Justice Kennedy 

authored the opinion for a majority ruling in a high salience case, insight can be gained 

over how he viewed, and subsequently justified his decision, in these all cases of 

particular import.  Conducting such an analysis will provide two additions to the current 

scholarly gap on swing justices.   
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First, an analysis allows judicial opinion writing to be considered from a new 

perspective.  Justice Kennedy was the author of some of the most important Court 

decisions in recent memory representing a significant test case for analyzing the tactics 

that Justices employ when justifying their decision to the public.  While an analysis of the 

legal aspects of judicial decision-making is fundamental, the attendant public nature of a 

Supreme Court Justice’s argumentation necessitates a more expansive view of how 

decisions are constructed.  Approaching Justice Kennedy’s “swings” from a rhetorical 

perspective allows for a more inclusive understanding of argumentative reasoning in 

court decisions.  Combining a rhetorical analysis of his opinions with a legal analysis of 

his argumentation better positions a critic to understand not only what arguments Justice 

Kennedy used to justify his swing, but more importantly how he uses these in particular 

arguments when making a contentious ruling.  Present scholarship on judicial opinion 

writing seldom focuses on this rhetorical dimension of their work, reaching conclusions 

over how arguments are used as justifications would be a welcome addition to the current 

literature. 

The second benefit to such an analysis lies in its potential to inform research on 

future Justices.  As Justice Kennedy’s retirement paves the way for a new member of the 

Supreme Court to become the Court’s de facto “swing justice”, it seems prudent to 

consider what lessons can be gleamed from Justice Kennedy’s tenure on the Court.  

While it remains to be seen how Justice Roberts will interact with this new Court, he is, 

by all indications, the new swing Jurist of the Court.4  If he does demonstrate a new 

openness to swinging, understanding how he might justify such a decision would be 

useful to those who will be attempting to convince him to vote in their favor.   
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To establish the theoretical foundations for engaging in this analysis, this Chapter 

will be divided into four parts.  The first is a literature review of the relevant 

Communication and Legal studies.  Through an analysis of Communication theories on 

legal argumentation, as well as Legal studies which confirm the efficacy of Judicial 

opinion analysis, the impetus to review judicial opinions as if they reflect the opinions of 

Justice’s can be seen.  The second section will focus on the theoretical approach the study 

will take towards analyzing the opinions.  The thesis will engage in a close reading of 

three opinions written by Justice Kennedy, then use the argumentation theory of 

disassociation, and the rhetorical theory of frame analysis, to explain and interrupt the 

results of said reading.  The third section will justify the study as a worthy 

Communication project, by explaining the theoretical advancements such a project will 

have in both the Communication and Legal fields.  The final section will preview the 

chapters of the thesis, which will explain which opinions of Justice Kennedy will be 

analyzed. 

I. Literature Review 

The Rhetoric of the Law 

 Despite the seemingly intuitive ties between the study of the rhetoric and the 

study of law, the academic conversations between these two disciplines have remained 

limited.  One of the first scholar who attempted to bridge that divide was James White, 

with his seminal work on the subject entitled “The Legal Imagination”.5  In this book, 

White attempts to expand the legal community’s conception of legal discourse.  As 

reviewers of the work noted, if one wished to study the legal process and legal writing, as 

well as the role literature plays in helping interpret the judicial process, White’s work was 
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“…your only option”.6  While the book covers a vast area of subjects that range across 

the humanities, of particular note is the focus White places on the intersections of the law 

and rhetoric. 

 Through an analysis of narrative structures and the nature of linguistic systems, 

White is able to develop a new approach to analyzing legal writings.  White believes that 

understanding the synergy between rhetorical and legal concepts can allow students to 

develop a more complete picture of the law.  Thru the first three sections of the book, 

White uses this synergistic view of legal writing as rhetorical projects to guide legal 

scholars and students towards a new understanding of complex legal phenomena.  After 

summarizing the various ways a writer could relate to the text they are constructing, 

examples are taken from different aspects of the legal process to demonstrate the 

importance of understanding literary conventions within the law.  Ranging from an 

analysis of what writers choose to exclude in certain cases to a consideration of the 

importance of labels given to defendants in certain cases, the book casts a wide-net with 

its application of these new concepts in hopes of demonstrating the importance of this 

new analysis.  Arguably the most interesting application of White’s new paradigm occurs 

in the books fourth section, where he, for the first time, moves beyond literary theories 

and applies the rhetorical theories of the Communication field to Justices and lawyers 

specifically. 

 Through an examination of legal thought and judicial opinion writing, White is 

able to demonstrate the importance of rhetorical theories for one’s understanding of legal 

argument.  Lawyers, in his view, are tasked with constructing narratives whenever they 

are confronted with a case or a new client.  These narratives often exist solely in the mind 
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of a lawyer, within their imagination.  They must think about how they will interview a 

new client, or think about how arguments will play out in a new case.  That process of 

imagination requires lawyers to envision potential futures; a process which mirrors the 

construction of narratives. The necessity for such a process demonstrates the connection a 

lawyer has to language.  Their ability to create such futures is limited only by their ability 

to utilize language to envision that potential future.  For that reason, the process of 

constructing legal arguments, and even the day to day tasks assigned to a lawyer, is 

intimately tied to communicative discourse.  

 Further proving the innate connection between discourse and the law, White 

examines the unique linguistic position that Judges occupy.  For White, a judge’s 

relationship with their opinions is akin to the relationship that a poet has to their poetry.  

The purpose of a judge writing a decision is not simply to state the outcome of a case.  If 

it was, a judge would simply disclose how they voted and be on their marry way.  

Instead, judges craft long explanatory opinions that dissect their thought process for a 

given case.  The question that leaves White pondering is why?   Much like the poet, 

the judge opts to write the longer opinion because it better serves their rhetorical goals.  

Poets do not write poetry just to communicate their feelings.  If they did so, they could 

opt instead to just tell the reader how they are feeling (e.g. “I am sad” or “I am missing 

my family” etc.).  The judge similarly has rhetorical goals beyond simply communicating 

how they voted in a given case.  This passage from White explains these greater 

rhetorical goals, as he uses quotations from Kenneth Burke to examine the position of 

Judges: 



Manchester 6 
 

Does this passage point the way towards explaining why a judge writes an opinion?  

Would you say that an excellent opinion has a “play of imaginative insights,” that is 

communicates and “affirms” the “rich complexity of a philosophy of life”?  That it 

requires “a response from the reader as a whole man”?  Is this the way in which judges 

and historians alike meet our skeptical reader’s familiar query, “Why should I pay any 

attention to what you say?”7 

Judges do not construct an opinion just to communicate facts to a reader.  To do so 

minimizes the process of opinion writing to a mere summation of facts present in a case.  

An opinion would cease after stating the facts that required a judge to make a certain 

ruling.  The fact that opinions are not those simplistic one paragraph summations 

demonstrates that there is more to their construction.  To White, the larger purpose 

inherent in opinion writing is the necessity to bring a reader into the linguistic community 

of the law, and guide them through its complex linguistic web.  The law is a difficult, if 

not sometimes impossible, to understand discourse for the average person to grapple 

with.  In an effort to ease that difficulty, judges construct opinions that move readers 

through the complexities of the law thru the use of common linguistic concepts (such as 

narratives or frames).  Based on this theorization from White, attention can be turned to 

other ways in which Judicial opinions warrant consideration as rhetorical artifacts. 

Judicial Opinions as Public Argument 

A vast amount of legal scholarship has argued that judicial opinions are written 

with the intent of demonstrating the validity of a ruling to the public.  As the judiciary 

lacks any enforcement powers, it requires acceptance of its decisions to maintain its 

credibility.8  Opinions, then, serve the role of communicating to the public why there is 
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merit behind the Court’s ruling.  Should the Supreme Court stop publishing opinions or 

repeatedly publish opinions that are deemed unsatisfactory, they risk losing the credibility 

upon which their institution is built.9  For that reason, Justices take great time, especially 

in controversial cases, to construct opinions that best answer the public’s possible 

questions of a decision.  However, the nature of the case being decided, and the specific 

Justice writing the opinion, implicates the difficulty of persuasively constructing an 

opinion.  

With respect to the type of case being decided, there comes a greater need for 

persuasive opinion writing as cases become more controversial.  “Persuasive opinion 

writing”, as used here, refers to the ability for a Justice to construct an opinion that 

members of the public may disagree with, but ultimately will regard as valid legal 

reasoning.  As discussed by Elizabeth Mertz in “Consensus and Dissent in Legal 

Opinions: Narrative Structure and Social Voices”, Supreme Court opinions serve to 

resolve conflicts in social and legal reasoning.10  Her work focuses on cases that are 

“paradigm-changing”, meaning the case’s implications extend beyond the dispute at hand 

and touch “…widespread and highly charged splits within American Society…”11  

Through an analysis of opinions in such cases, Mertz concluded that Justices construct 

opinions using narrative structures as a form of semiotic mediation to convince the public 

of their argument.  Put differently, Justices deploy narrative frames and themes in 

controversial opinions to make the public more willing to accept them.  Mertz’s analysis, 

however, ends at the discussion of narrative patterns, and only analyzes majority and 

minority opinions.  Such a limitation leaves open the potential for further consideration of 
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the ways in which specific Justices might deploy different types of rhetorical strategies in 

their opinion writing. 

A specific Justice that deserves further study is the swing Justice of the Court.  

Traditionally, the political nature of court appointments results in a Supreme Court that is 

ideologically split.  The Court will have five Justices aligned with one political party, and 

four aligned with the other.  Of course, this does not mean that one party wins every case 

in front of the Court.  Instead, one of the five Justices of the dominant party will 

sometimes “swing” and vote against their party.  Justice Anthony Kennedy was the most 

recent swing Justice for the Court.  Over time, whenever a controversial case reaches the 

Robert’s Court, more often than not Justice Kennedy is the pivotal fifth vote to break the 

ideological deadlock.  Importantly, when that happens, he often writes the majority 

opinion.   

If Mertz’s argument is correct, and Justice Kennedy was the deciding vote and 

author of controversial opinions, it seems pertinent to focus on the ways in which he 

attempts to persuade the public of his decision.  Such a focus is validated by legal 

scholarship on swing Justices, which has concluded that strategic considerations often 

trump ideological concerns for swing Justices in controversial cases.12  In these studies, 

strategic considerations refer to the attenuation that swing Justices pay to issues such as 

public preferences when deciding on these cases.  Given this concern for the public’s 

opinion, an analysis of the rhetorical choices utilized by Justice Kennedy can illuminate 

whether those opinions achieve their persuasive goal to resolve the public’s contentious 

legal and socio-cultural conflicts with the case.  Such an analysis, however, should not be 

limited to Mertz’s focus on narrative patterns.  Given the variety of potential rhetorical 
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strategies that could be employed by a Justice, the focus should be on determining which 

specific type of strategy a Justice shows a proclivity towards.  Of course, prior to 

undertaking such an analysis, it must be first be demonstrated that majority opinions that 

are signed by multiple Justices can be attributed as the thoughts of a single jurist.  To 

prove such a point, attention can be turned to the current theorization within Legal studies 

over judicial opinion writing. 

Do Majority Opinions reflect Individual Justice’s Opinions? 

 Prior to undertaking a rhetorical history of Justice Kennedy’s opinions, 

determining if the majority opinion reflects Justice Kennedy’s view of the case is 

required.  Absent such clarification, a clear argument against the utility of such a 

rhetorical analysis exists, as the conclusion of the analysis may simply demonstrate the 

areas of consensus that exists between that various Justices in the majority, as opposed to 

Justice Kennedy’s views.  If it cannot be proven that the majority opinion reflects the 

arguments Kennedy found either persuasive or necessary to justify a swing vote, then a 

rhetorical analysis of the majority opinion provides little to no insight into Kennedy’s 

decision-making process.  To conduct such an analysis, the two predominant theories of 

Supreme Court opinion writing should be considered.   

The first theory, the agenda control model, posits that the majority opinion writer 

holds the most influence over what arguments are and are not covered in the majority 

opinion.13  Proponents of this model argue that when a Justice is selected to write the 

majority opinion, they are granted sole authority to craft the opinion to reflect their view 

of the case.  As a presumption exists for how likeminded judges will vote, and the 

knowledge that a likeminded Justice who disagrees with your ideal view of the case will 
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more than likely opt to write a concurrence than join the dissent, the model believes few 

constraints exist on the majority opinion writer to craft an opinion in a way that is closer, 

if not identical to, their ideal view.  Unfortunately, the existence of things such as 

backroom bargaining and the necessity to appeal to centrist Justices have lead scholars to 

contest the explanatory power of this model.14   

Those who disagree with the agenda control model generally support the bench 

median model (also referred to as the median Justice model), which states that the 

opinions of the median Justice (or the swing Justice) dictate the content of majority 

opinions.  The model posits that Justice’s desire to avoid inspiring multiple concurrent 

opinions, as each concurrent opinion lessens the precedential power of the majority 

opinion.  This allows the median Justice to exert a great deal of influence over how the 

opinion is written, as a more centrist majority opinion is less likely to inspire 

concurrences.15  Despite receiving more scholarly acceptance than the agenda control 

model, this theory is not without criticisms.  For example, though consensus exists that 

the median Justice will likely dictate the outcome of a case, debate exists over the 

influence of the median Justice on the ideology expressed in the opinion.16  Such debate 

thus also gives pause to assuming the bench median model should be the sole metric for 

interpreting judicial opinions. 

 Though criticisms exist for both theories, the study conducted by Bonneau et al. 

harmonizes the two models to overcome traditional arguments against each.  After testing 

the models against one another in over two-thousand court cases, they concluded against 

the traditional viewpoint and found the agenda control model holds slightly more 

explanatory power.17  Though, they also determined that the bench median model showed 
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sufficient success in predicting opinion writing behaviors to warrant its inclusion in the 

model.18  For that reason, the authors conclude that to accurately determine what 

influenced a majority opinion’s content, analysis of both the majority opinion writer and 

the median Justice is required.19  The study does hedge against presuming the model will 

always explain how the majority opinion is written, however, as conditioning variables 

such as the complexity and salience of a case, and even the relationship between the 

median Justice and the majority opinion writer, will influence which theory better 

explains that case’s opinion writing process.20   

 When applying the findings of Bonneau et al.’s study to the cases in which Justice 

Kennedy was the swing Jurist, it becomes evident that a rhetorical analysis of the 

majority opinion would sufficiently represent a rhetorical analysis of his view.  Kennedy 

represents both variables in Bonneau et al.’s model as he is both the majority opinion 

writer and the median Justice.  Such a conclusion is further warranted given the 

conditioning variables that gave Bonneau et al. pause hold little relevance, as the purpose 

of the analysis is to determine what rhetorical strategy Kennedy employs in high salience 

cases, and the relationship between the writer and the median Justice is a non-factor as 

Kennedy occupies both positions.  Thus, there appears theoretical support for analyzing 

the majority opinion as if it is reflective of Kennedy’s view of the case.  For this reason, 

when analyzing the rhetoric of the opinion, though terms such as “the majority” or “the 

opinion” may be used, the implication remains that the arguments presented in the 

opinion are reflective of those which inspired Kennedy to swing.  Given this view of the 

opinion, focus can be turned to the text of the opinion to uncover the argumentative 

rationales provided by Kennedy for his swing, as well as the rhetorical tactics employed 
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to balance a desire for precedential clarity with creating an opinion that is persuasive to 

readers.  

Accuracy of Judicial Opinions 

Legal studies have traditionally focused on the voting records of Justices to 

determine their thoughts on a certain type of case law.  However, recent studies have 

engaged in content-analyses of the written opinions of Justices to prove that analyzing a 

Justice’s written explanation of a ruling provides more insight than looking at the ruling 

itself.  The results of these studies have shown two insights into the accuracy of analyzing 

judicial opinions.  First, written opinions do not always accurately represent the facts of a 

case.  Second, analyzing written opinions can help accurately predict the voting record of 

a Justice. 

 Hall & Wright attempted to prove the utility of using judicial opinions as 

predictors for future case outcomes.21  The study conducted a content analysis of over 

one-hundred other content analyses of judicial opinions.  They found that while content 

analysis is an underutilized methodology in legal studies, it faces limitations when 

applied to opinions.  With limited time to write the opinion, and the requirement to keep 

it short, Justices often are forced to leave out things they considered during the trial.22  

This is potentially problematic for an analysis of opinions as it shows that Justice’s voting 

records could be influenced by factors outside of their opinion.  Other research similarly 

shows issues with analyzing judicial opinions.  Oldfather et al. also addressed the issue in 

their study testing the reliability of automated content analysis.23  They found that 

Justices sometimes struggle to determine which arguments they found most persuasive in 



Manchester 13 
 

a case.  Additionally, opinions may include active deceit on the part of Justices, and (as 

previous research has shown) Justices include non-important case factors in decisions.24   

 Despite this knowledge, both studies conclude that analyzing judicial opinions is 

still productive.  Hall & Wright found that content analyses of opinions can allow 

researchers to find patterns in decisions that traditional legal analysis may miss.25  The 

study also demonstrated that the methods limitations are minimized by analyzing cases 

under the same branch of law.  As Justices rarely change their behavioral patterns within 

similar cases, determining the patterns that influence their decision is easier.26  Oldfather 

et al. build this defense of content analysis and explain the conditions that create an ideal 

content analysis.  They argue that so long as a content analysis does not try and determine 

the sincerity behind a Justice’s written decision, the analysis can be beneficial.27  If the 

goal of the analysis is to prove patterns in how decisions are justified, then a content 

analysis would be appropriate.28  Corley conducted a content analysis of judicial opinions 

that reached the same conclusion as Oldfather et al.29  They argue an opinion is where 

“the Court provides legal rationale and justification for the decisions it makes”.30  Those 

justifications provided by the Court are where they “…[cite] authority, a key component 

of the reasoning process” as well as “[promulgate] rules and tests, which become 

precedent…[which] are important to understand”.31  Their study concluded that these 

aspects of court opinion can, and should, be analyzed in an effort to predict how Justices 

will vote in future cases.32 

Current Limitations 

 Put simply, the major limitation to current scholarship on judicial opinion writing 

is the application of Communication and Legal scholarship to the writings of specific 
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Justices.  Legal scholars have analyzed the utility of dissecting judicial opinions, as well 

as the possibility of conducting such an analysis to predict future court outcomes.  

Communication scholars have looked at how judicial opinions might fit within larger 

theoretical paradigms.  Neither, however, have taken the next step and applied these 

broad conclusions to specific Justices.  Legal scholarship on specific Justices remains 

limited, as scholarship tends to focus more on Supreme Courts as units.  Similarly, when 

Communication scholars have looked at legal rhetoric, the focus is not on individual 

Justices as rhetoricians, but rather trends of legal discourse that mirror Communication 

phenomena.  Such a gap is problematized by the evident importance of swing Justices for 

the modern Court, which provides an impetus for the present study. 

II. Theoretical Approach  

In order determine the rhetorical strategies utilized by Justice Kennedy in 

instances wherein he swung, a close-reading of three opinions he authored will be 

undertaken.  In order to ensure the results on the analysis can be generalized beyond the 

cases analyzed, each case will be from a different Supreme Court term, and will be from 

different areas of case law.  Setting the parameters to the cases analyzed as such will 

allow the analysis to avoid reaching a conclusion that only applies to Justice Kennedy’s 

thoughts about a particular area of the law.  It also allows the analysis capture a more 

complete picture of how Justice Kennedy approached landmark cases.  In order to reach 

such a conclusion, however, a particular focus on the argumentation strategy of Justice 

Kennedy across his opinion writing is required to illuminate potential patterns that exist 

in his approach to argumentation.  Without such a focus, the analysis risks becoming a 

simple retelling of how Justice Kennedy explained his decision in the opinion, as opposed 
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to illuminating the underlying rhetorical tactics at play that informed that explanation.  As 

explained above, it is the latter which is the goal of the present study.  To help create that 

more particular focus, the argumentation theory of dissociation serves as the lens for the 

study’s analysis.   

Dissociation 

 The argumentation theory of dissociation has received a great deal of attention 

since its introduction in Perelman and Olbrechts-Tyteca seminal work, The New 

Rhetoric: A Treatise on Argumentation.33  When studying forms of argument, Perelman 

and Olbrechts-Tyteca analyzed how connecting links were made between claims in 

argument.  This is to say they studied how concepts were rhetorically connected to one 

other such that an argument could be made.  Over the course of their study they came to 

realize that links in arguments existed which, on face, seemed to be incompatible.  For 

theorists of argumentation, the existence of such links appeared troubling.  With so much 

of their theorization being, at that point, focused on how chains of argumentation where 

either established or broken, the existence of chains that some viewed as compatible and 

others as incommensurate represented a “…profound change in the conceptual data that 

are used as the basis of argument”.34  Building on Rémy de Gourmont and Kenneth 

Burke’s discussions on association, dissociation, and identifications, Perelman and 

Olbrechts-Tyteca developed the following explanation of dissociations:  

The dissociation of concepts, as we understand it, involves a more profound change that 

is always prompted by the desire to remove an incompatibility arising out of the 

confrontation of one proposition with others, whether one is dealing with norms, facts, or 

truths…[On the] practical level, the dissociation of notions amounts to a compromise, 
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but, on the theoretical level, it leads to a solution that will also be valid for the future, 

because, by remolding our conception of reality, it prevents the reappearance of the same 

incompatibility.  It preserves, at least partially, the incompatible elements.35 

This definition can be better understood when considered in context.  Consider the 

“prototype of conceptual dissociation”; the pair of appearance and reality.36  These pairs 

share a conceptual link via the dissociation of different aspects of appearance.  Take, for 

instance, a stick partly placed in water.  It will look like it is curved, but when it is 

touched it will appear straight.  While the stick has those two appearances, its reality 

cannot be both curved and straight.37  In order, then, to separate appearance from reality, 

a criterion to evaluate the differences in the two appearances is needed.  For the given 

example, an argumentative hierarchy would be established that places the view of the 

stick below the water under the physical touch of the stick, as water distorts the vision of 

the stick.  That hierarchy demonstrates the process of dissociation as, once established, it 

is clear from then on that the reality of the stick can be understood from its physical 

feeling and not its look while underwater.38   

An important application of this definition to rhetoric occurs when Perelman and 

Olbrechts-Tyteca discuss how dissociations impact a discourse itself.  When a rhetorician 

employs a device meant to clarify or demonstrate their process of dissociation, they 

become open to criticism of their process.39  Put differently, utilizing a rhetorical device 

in order to better explain one’s process of dissociation runs the risk of a rhetorician being 

seen as insincere.  The example given by Perelman and Olbrechts-Tyteca is the orator 

who employs things such as “…insincere tears [or] excessive compliments…” in order to 

mask a feigned line or argumentation.40  When employing such rhetorical devices, the 
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rhetorician loses credibility in their argumentation, and is generally devalued.  To 

overcome such criticisms to one’s dissociation, it must be clear that one’s dissociation is 

a “…natural consequence of certain circumstances”, else the dissociation will not “…be 

valid for the future…”41  Analyzing how a rhetorician attempts to achieve such clarity has 

been the focus of many Communication studies on dissociation.42 

The importance of dissociation to instances in which Justice’s swing is made clear 

by an application of dissociation to these all important court opinions.  Justice Kennedy, 

when swinging, must construct a decision that achieves two things.  First, it must explain 

why his perceived values cannot override and thus determine his decision.  Second, he 

must do so in such a way that avoids commentators claiming his reasoning is artifice or 

contrived.  Achieving the first is required, on the most basic level, to vote against what 

the public expects him to.  If he fails to demonstrate why something is preventing him 

from siding with his perceived values, then there is no reason for him to vote against said 

values.  The second requirement is likewise important if his decision is to be considered 

appropriate.  Supreme Court Justices are tasked with constructing opinions that hold up to 

legal scrutiny.  Especially in cases of great import, decisions will be heavily challenged 

and scrutinized for years to come.  Crafting a decision that appears artifice or contrived 

runs a heavy risk of succumbing to a future challenge.   

Determining how Justice Kennedy’s decisions are able to satisfy such 

requirements is the aim of the present study.  In order to make such a determination, the 

use of another rhetorical theory is needed.  While it may be clear that Justice Kennedy is 

dissociating when writing a decision, the theory lacks a prediction for how he goes about 

justifying such a process.  Thus, attention can be turned to a rhetorical theory that 
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explains how rhetoricians are able to instruct subjects to think about a given topic in a 

way that satisfies their rhetorical interests; frame analysis. 

III. Justification 

Understanding the potential contributions that the present rhetorical history may 

make requires, first, an understanding of what a rhetorical history entails.  Though many 

scholars have undertaken such projects, what the projects seek to achieve remained 

unclear.  Such clarity was provided by David Zarefsky in his contribution to the work 

“Doing Rhetorical History: Concepts and Cases” wherein he clarified the “four senses” of 

rhetorical history.43   By creating such categories, Zarefksy is able to better explain what 

the ultimate purpose of a rhetorical history such that the answer to the “so what?” 

question of one’s project is clear.  The four senses of rhetorical history, as explained by 

Zarefsky, are:  the history of rhetoric, the rhetoric of history, historical studies of 

rhetorical practice, and rhetorical studies of historical events.  While, on face, these may 

seem like re-wordings of the same conceptual method, Zarefsky uses these distinctions to 

draw upon the differing goals of rhetorical histories.  Projects interested in the history of 

rhetoric focus on “the development…of principles of effective discourse”.44  The 

importance of such projects, for Zaresky, is well understood, as they help 

Communication scholars understand the current state of the discipline’s knowledge.  The 

second sense, the rhetoric of history, seeks to understand the “…tropes, arguments, and 

other devices of language used to write history and to persuade audiences’”.45  

Undertaking such a project is justified by the need to understand how history is used, 

from the ways that historians choose to both argue about and from historical events.  

Zarefksy stops after these two senses to clarify that while these two senses may not be 
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what one typically considers a rhetorical history project, they are nonetheless necessary 

components of the broad category of “rhetorical histories”.  The final two senses are 

more clearly connected with the present study, as they are the “…progeny of what used to 

be regarded as the ‘history of public address’”.46 

Within the final two senses, historical studies of rhetorical practice and rhetorical 

studies of historical events, lies the justification for the present study.  The former sense 

has undergone the most change in recent memory, as both the goals and methods for such 

an analysis have varied greatly.  One could analyze rhetoric as a force in history by 

analyzing the way that a discourse altered an ongoing social conversation; one could also 

look at a discourse as an “index or mirror of history” such as the ways in which ideas 

were altered via the sharing of different discourses or how terms evolved and gained new 

meaning.  The “so what?” question for these types of inquiries is answered on multiple 

levels, as this sense is much more concerned with the how historical and rhetorical 

scholarship can be used to each other’s benefit.  The final sense, rhetorical studies of 

historical events, refers to the examination of historical artifacts with the purpose of 

discovering “…how messages are created and used by people to influence and relate to 

one another”.47  In these studies, the rhetorical historian views “…history as a series of 

rhetorical problems…” wherein public persuasion becomes necessary.48  When analyzing 

historical events from this perspective, the rhetorical historian is able to view events from 

a new perspective, one that say an economic or political historian may miss.  It is this 

final sense that the present study will take after, with the hope of achieving the 

“potentially valuable…and powerful” insights offered by such a method of inquiry.49 
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Given the previously discussed view of judicial opinions as public arguments, the 

potential to analyze such artifacts from a rhetorical perspective is clear.  Each case 

encountered by Justice Kennedy is, at its core, a rhetorical problem that must be solved; 

the public must be persuaded that a certain interpretation of events is correct.   

Undertaking a rhetorical history of Justice Kennedy’s opinions thus provides a new 

perspective through which Justice Kennedy’s decisions could be understood.  Instead of 

ending the inquiry at which arguments did Justice Kennedy use to decide this case, the 

question can be shifted to why Justice Kennedy choose a certain set of arguments for a 

given case.  Placing greater focus on the second line of questioning allows more insight 

to be gained from the analysis, as it better illuminates the underlying forces influencing a 

swing Justice.  The potential utility of such an analysis is not lost by Zarefsky: 

Their efforts will help to articulate the rhetorical climate of an age: how people defined 

the situation, what led them to seek to justify themselves or to persuade others, what 

storehouse of social knowledge they drew upon for their premises, what themes and 

styles they produced in their messages, how their processes of identification and 

confrontation succeeded or failed.  It is precisely the commitment and training in rhetoric 

that sensitizes one to these dimensions of the rhetorical experience.50 

All these lines of inquiry are useful questions that can be asked of judicial opinion 

writing.  How does a Justice define a case, what types of legal argument were touted as 

most persuasive, what social factors influenced their decision, what differences were 

drawn upon in the dicta versus the opinion proper.  A rhetorical history of a Justice’s 

opinions can help provide answers to some, or potentially all, of these important 

questions.  If such answers could be found, the study would thus become a helpful 
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addition to contemporary legal scholarship through its ability to demonstrate that 

previously unconsidered factors are at play when a Justice is making a decision.  

Understanding the factors at play when a Justice makes a decision, and how one could 

navigate them, is an important component of contemporary studies on judicial opinion 

writing.  The present study would help add a new, and potentially insightful, perspective 

to that field of study. 

Beyond the benefits to the study of judicial opinion writing, the present study also 

helps further Communication and Legal studies.  For the study of Communication, the 

present study demonstrates the importance of considering judicial opinions as rhetorical 

artifacts worthy of study.  Given the current scholarly failure to consider how well 

established rhetorical theories may implicate something of such import, such an analysis 

serves as an important bridge between the two disciplines.  For Legal studies, the 

implications for the study are quite practical.  Understanding how a Justice approaches 

these important cases provides an understanding for how litigators should approach these 

cases in the future.  Furthermore, the study provides the Legal field a template for 

analyzing the next swing Justice on the Court, whoever that may ultimately be.   

IV. Chapter Preview 

 The thesis will be divided into five chapters, beginning first with the present 

chapter which summarizes the relevant literature, explains the theoretical approached 

used in the following chapters, and previews the importance of the study.  Chapters two 

through four will consist of three case studies, each a different majority opinion authored 

by Justice Kennedy when he swung.  Chapter two will focus on the 2015 case of 

Obergefell v Hodges, which tackled the issue of same-sex couples’ right to marriage.  
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Chapter three will focus on the 2016 case of Fisher v. The University of Texas, which 

dealt with the validity of the University of Texas’ affirmative action admissions policies.  

Chapter four will focus on the 2005 case of Roper v. Simmons, which dealt with the 

constitutionality of juvenile execution.  The fifth and final chapter of the thesis will 

discuss the implications of the findings in chapters’ two through four in order to 

determine what rhetorical tactics Justice Kennedy relied upon when justifying his swings, 

and the avenues for future research that are illuminated by such findings. 

 

 

 

 

 

 

 

 

 

 

 

 



Manchester 23 
 

1 Ronald K. L. Collins and David M. Skover, “The Future of Liberal Legal Scholarship,” 

Michigan Law Review 87, no. 1, (1988): 189-239. doi:10.2307/1289149 

2 Joseph P. Williams, “The Supreme Court’s Right Turn”, US News, 

https://www.usnews.com/news/the-report/articles/2018-06-29/justice-kennedys-

retirement-cements-courts-shift-to-the-right 

3 Louis D. Bilionis, “Grand Centrism and the Centrist Judicial Personam,”North Carolina Law 

Review 83, (2004), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=931702 
4 Joan Biskupic, “How John Roberts will manage the Supreme Court's conservative majority”, 

CNN, https://www.cnn.com/2018/10/08/politics/supreme-court-conservative-majority-

john-roberts-brett-kavanaugh/index.html 
5 James Boyd White, The Legal Imagination: Studies in the nature of legal thought and 

expression, (Boston: Little, Brown, 1973) 
6 Kenneth Vinson, “The Legal Imagination”, Florida State University Law Review 827, (2014), 

http://ir.law.fsu.edu/lr/vol2/iss4/9 

7 White 
8 Barbara B. Crabb, "Bridging the Divide between Congress and the Courts," Wisconsin Law 

Review 871, (2012) ; James Gibson, Gregory A. Caldeira, and Vanessa A. Baird. "On the 

legitimacy of national high courts." American Political Science Review 92, no. 2, (1998): 

343-358. 

9 Ibid 
10 Elizabeth Mertz. "Consensus and dissent in US legal opinions." Disorderly discourse: 

Narrative, conflict and inequality (1996): 135-157. 

11 Ibid 
12 Peter K. Enns, and Patrick C. Wohlfarth. "The swing justice." The Journal of Politics 75, no. 4 

(2013): 1089-1107. 

 
13 Bonneau, Chris W., Thomas H. Hammond, Forrest Maltzman, and Paul J. Wahlbeck. "Agenda 

control, the median justice, and the majority opinion on the US Supreme 

Court." American Journal of Political Science 51, no. 4 (2007): 890-905. 
14 Enns 

15 Bonneau 
16 Enns 
17 Bonneau 
18 Ibid 
19 Ibid 
20 Ibid 

21 Mark A. Hall, and Ronald F. Wright. "Systematic content analysis of judicial opinions." Cal. 

L. Rev. 96 (2008): 63. 
22 Ibid 

23 Chad M. Oldfather, Joseph P. Bockhorst, and Brian P. Dimmer. "Triangulating Judicial 

Responsiveness: Automated Content Analysis, Judicial Opinions, and the Methodology 

of Legal Scholarship." Fla. L. Rev. 64 (2012): 1189. 
24 Micah Schwartzman, "Judicial sincerity." Virginia Law Review (2008): 987-1027. 

                                                           



Manchester 24 
 

                                                                                                                                                                             

 
25 Hall and Wright 
26 Ibid 
27 Oldfather 
28 Ibid 

29 Pamela C. Corley, “The Supreme Court and opinion content: The influence of parties' briefs,” 

Political Research Quarterly 61, no.3 (2008): 468-478. 
30 Ibid 
31 Ibid 
32 Ibid 

33 Perelman, C. & Olbrechts-Tyteca, Lucie The new rhetoric: A treatise on argumentation, (Ind.: 

University of Notre Dame Press, 1969) 

34 Ibid 
35 Ibid 
36 Ibid 
37 Ibid 
38 Ibid 

39 Sullivan, Dale L. "Identification and Dissociation in Rhetorical Exposé: An Analysis of St. 

Irenaeus' "Against Heresies"." Rhetoric Society Quarterly 29, no. 1 (1999): 49-76. 

http://www.jstor.org/stable/3886391. ; Enos, Theresa. Encyclopedia of rhetoric and 

composition: Communication from ancient times to the information age. Routledge, 

2013. 

40 Perelman 
41 Ibid 

42 Murphy, John M. "The language of the liberal consensus: John F. Kennedy, technical reason, 

and the “new economics” at Yale University." Quarterly Journal of Speech 90, no. 2 

(2004): 133-162. ; Eisenstadt, Michael. "Presidential Epideictic Rhetoric During Times of 

Crisis: Barack Obama's" 9/11" Moment." (2014). ; Waisanen, Don. "Political conversion 

as intrapersonal argument: self-dissociation in David Brock's Blinded by the 

Right." Argumentation and Advocacy 47, no. 4 (2011): 228-245. 
43 Zarefsky, David. "Four senses of rhetorical history." Doing rhetorical history: Concepts and 

cases (1998): 19-32. 
44 Ibid 
45 Ibid 
46 Ibid 
47 Ibid 
48 Ibid 
49 Ibid 
50 Ibid 

 

 

 

 

 

 



Manchester 25 
 

Chapter Two: 

Justice Kennedy’s Decision in Obergefell v. Hodges 

“Despite the vituperative criticism of the dissents (both substantive and stylistic), Justice 

Anthony Kennedy’s majority opinion is both rhetorically eloquent and legally 

persuasive.” 

- Paul Smith, 20151 

 

Such high praise like the above from Mr. Smith were not uncommon reactions to the 

opinion written by Justice Kennedy in Obergefell v. Hodges.  Many pundits applauded 

Kennedy’s prose, while also validating his reading of the law.  What is intriguing, 

however, is across most analysts work, those two praises remain separate.  Kennedy’s 

opinion is not legally persuasive because of its rhetorical eloquence; it is not rhetorically 

eloquent because he is legally persuasive.  Instead, the opinion is “both rhetorically 

eloquent and legally persuasive”.  Very little consideration is given to how those two 

concepts could play off, or reinforce, each other.  Through an analysis of the “rhetorically 

eloquent” portions of his opinion (the dictum)2 and the “legally persuasive” portions (the 

opinion proper) it can be seen that the true persuasiveness of Justice Kennedy’s opinion 

comes not from the strength of its individual parts.  Rather, Justice Kennedy constructs a 

persuasive opinion through his ability to seamlessly meld an eloquent socio-cultural 

argument for same-sex marriage within a legally precise defense of the ruling. 

I. Background 

 Before discussing the arguments made by Justice Kennedy in Obergefell v. 

Hodges, it first has to be established that this case represents one that meets the criterion 

presented in Chapter One.  To establish such, the ruling that is given by Justice Kennedy 

must be one that goes against what the public believed he would cast.  While proving the 
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public overwhelming believed Kennedy would vote against same-sex marriage would be 

a difficult proposition, there appears sufficient evidence that the public was either unclear 

over how he would rule, or at least was leaning towards a belief that he would vote 

against same-sex marriage. 

 For the former condition, many scholars were open about their inability to peg 

down which way Kennedy was going to vote.  After oral arguments, independent analysts 

spent a great deal of time trying to figure out what Kennedy’s questions indicated about 

his possible vote.  The common conclusion reached was that “Kennedy has much 

pondering yet to do…”3  Although some analysts prior to the case pointed towards his 

past rulings on same-sex issues as evidence that he would side with the petitioners, that 

belief was quickly dismissed during oral arguments: 

So when Obergefell v. Hodges reached the court this year -- challenging same-sex 

marriage bans in Ohio, Michigan, Tennessee and Kentucky -- gay rights advocates were 

confident they had Kennedy's vote. To which he appeared to answer, not so fast.  Within 

minutes, Kennedy noted that the traditional definition of marriage as between man and 

woman has lasted for "millennia." Then he lamented the court's inability to "consult 

social science" if it rules for same-sex marriage before sufficient research has been 

conducted on how it affects children. [emphasis added]4 

While he was tough on both sides during questioning, analysts pointed towards his 

questioning of the petitioners as being more troublesome for their argumentation than his 

questioning of the defendants.5  Put differently, though he questioned both sides 

extensively, the questions he raised regarding the petitioners arguments attacked the 

foundation of their arguments much more than his questions of the defendants.    
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 As mentioned, however, there were many who believed that his vote against 

same-sex marriage was inevitable.  Some analysts distinguished the Obergefell case from 

previous same-sex rulings saying, “Observers feared that Kennedy, despite having 

written the decisions in recent signature gay-rights cases—Romer, Lawrence, and 

Windsor—might be feeling the weight of this particular task.”6  Though he had ruled in 

favor of same-sex rights before, the magnitude of this case made pundits skeptical that he 

would break from the four Justices seen as a lock to vote against same-sex marriage. 

 Given these two views of Justice Kennedy’s potential vote prior to the decisions 

release, the argument certainly can be made that the public did not believe he would vote 

to legalize same-sex marriage, or at the very worst, was unsure how he could decide the 

case.  In either case, the conditions for Kennedy needing to construct an opinion that 

convinces the public that his vote against their perceived expectations have been met.  

With that in mind, attention can be turned to the dictum and the opinion proper within 

which Justice Kennedy attempted to persuade his readers of his vote. 

II. Kennedy’s Rhetoric in the Obergefell v. Hodges Dictum 

 The focus of the Dictum in Obergefell can be summarized with one word: 

definition.  Justice Kennedy spends the majority of his time during the Dictum tracing the 

historical legacy of marriage in order to demonstrate that the concept of marriage is 

fundamentally incompatible with the view that same-sex marriage is illegitimate.  Such a 

tactic is not new from an argumentative perspective.  The utility of focusing on 

definitions is a well-established concept in the field of argumentation theory.  The 

previously cited work of Perelman provides such a description of the utility of a specific 

type of definition that can be seen at work in the dictum. An oratorical definition, unlike a 
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standard definition which is meant to give meaning to a word, “bring[s] to the fore certain 

aspects of the facts which might otherwise remain in the background of our 

consciousness.”7  Thus, a speaker may opt to use an oratorical definition to re-

characterize a concept in such a way that the relevant aspects of that concept which the 

speaker wishes to emphasize may become clearer to the audience.  Kennedy’s Dictum in 

Obergefell can be read as an attempt to establish an oratorical definition of marriage such 

that the underlying aspects of marriage as a social construction, as well as a social 

institution, can be uncovered in such a way that validates same-sex couple’s right to 

marry.  To understand how Kennedy goes about constructing such a definition, attention 

can be turned to the language he employs during the Dictum. 

Justice Kennedy begins the dictum with the historical development of the 

institution of marriage: 

From their beginning to their most recent page, the annals of human history reveal the 

transcendent importance of marriage. The lifelong union of a man and a woman always 

has promised nobility and dignity to all persons, without regard to their station in life. 

Marriage is sacred to those who live by their religions and offers unique fulfillment to 

those who find meaning in the secular realm. Its dynamic allows two people to find a life 

that could not be found alone, for a marriage becomes greater than just the two persons. 

Rising from the most basic human needs, marriage is essential to our most profound 

hopes and aspirations.8 

This introductory paragraph establishes the central component of Justice Kennedy’s 

rhetorical strategy, the focus on marriage’s rich historical legacy.  Marriage, as described 

in the dictum, is not a new practice whose societal importance must be decided by the 
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Court.  Marriage is something inscribed within the “annals of human history”, it is 

“[central] to the human condition.”9  That centrality transcends “millennia 

and…civilizations” as countless societies have utilized marriage as a method to create 

social cohesion.10  Justice Kennedy goes so far as to quote Cicero on the importance of 

marriage, demonstrating a desire to illustrate marriage’s historicity.   

 Important here is the reliance on socio-cultural developments to establish the 

foundation for Justice Kennedy’s description of marriage.  Instead of utilizing a legal 

narrative to trace the development of marriage case law, he opts to use a sociological lens 

to examine the importance of marriage.  This illustrates Justice Kennedy is departing 

from the “normal” way to construct an opinion.  From the start of his decision, he has 

chosen to depart from the traditional legal narrative script that an opinion is meant to 

follow.  The immediacy of this departure makes it clear from the outset that the opinion 

will take a different approach to analyzing and describing the case.  While determining 

the efficacy of this departure will require deeper analysis of the specific applications of 

the socio-cultural narrative to the case, the existence of this departure at the start of the 

opinion illustrates a centrality of the socio-cultural narrative in Justice Kennedy’s 

decision. 

Justice Kennedy demonstrates the necessity and the importance of that centering 

in the paragraphs that follow.  This historical socio-cultural narrative is established as a 

primary point of disagreement between the parties, “That history is the beginning of these 

cases. The respondents say it should be the end as well…The petitioners acknowledge 

this history but contend that these cases cannot end there” [note: respondents refer to the 

party arguing against legalizing same-sex marriage].11  This rhetorical move by Justice 
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Kennedy may seem benign, but it carries with it huge significance for the remainder of 

the decision.  Framing marriage as a historically significant practice allows Justice 

Kennedy to place marriage in a position of transcendence.12  No longer is it just a union 

between a man and a woman (as the respondents argue).13  Rather, marriage represents 

the height of society, it is the achievement of society’s “most profound hopes and 

aspirations” through the “profound commitment” two members of society make to one 

another.14   

Justice Kennedy uses the historical progression of marriage to justify injecting 

new meaning into the term.  This moves marriage beyond its normative conception as a 

union between a man and a woman.  Through this move, Justice Kennedy is illuminating 

marriage’s intricacies and its social import.  Of course, injecting new meaning into the 

term marriage alone is insufficient to construct a persuasive argument, so a turn to the 

efficacy of Justice Kennedy’s application of that new definition to undercut the 

respondent’s arguments is required. 

The application of the new definition begins in the first line of Justice Kennedy’s 

summation of the respondent’s argument.  He begins his short summation by stating the 

respondents believe that, “it would demean a timeless institution if the concept and lawful 

status of marriage were extended to two persons of the same sex.”15  An important 

rhetorical move occurs here.  Justice Kennedy placed the respondent’s views of what 

marriage is within his previously defined frame of marriage as historically significant.  In 

no part of their oral argument did the respondents use the term “timeless”, much less use 

it as a descriptor for marriage.16  The reason for this is clear.  Timeless is a rhetorically 

powerful and significant term.  When applied to marriage, timeless would mean the 
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institution predates religion, it predates the norm of a union between a man and a woman, 

and most importantly it means marriage occupies a position of transcendence above other 

institutions (as something which is timeless is that which has transcended time).   

The implication of viewing marriage through such a lens is that it undercuts the 

foundation of the respondent’s argument.  For the respondents to win their argument, 

they must prove that legalization of same-sex marriage would devalue the institution of 

marriage.  The frame of marriage as timeless creates a rhetorical challenge to the notion 

that changes to the institution could somehow demean it.  If marriage is this transcendent 

institution that represents the culmination of society’s highest values, it is trivial to 

presume that expanding its purview would somehow tarnish its legacy.17  All this, 

however, is dependent on a view of marriage that recognizes its historicity.  If the 

respondents framing of marriage is adopted, that it is an institution built upon the union 

between a man and a woman, then the argument that expanding it to same-sex couples is 

dangerous gains credence.  For that reason, it makes sense that the respondents avoided 

such framing during their actual oral arguments.18  Yet, Justice Kennedy chose that word 

to define how the respondents viewed the institution of marriage.  Given the scrutiny 

placed on every sentence in an opinion, this choice of word should not be viewed as 

accidental or trivial.19   

Justice Kennedy further demonstrates the importance of this rhetorical framing in 

his next paragraph when summarizing the petitioner’s argument.  The nature of marriage 

as a timeless institution is what Justice Kennedy argues prompted the petitioners to make 

their claim, “it is the enduring importance of marriage that underlies the petitioners' 

contentions.”20  If marriage did not occupy a position of high societal importance, the 



Manchester 32 
 

need to acquire access to it would be diminished.  However, it is precisely that frame of 

marriage as transcendent that allows Justice Kennedy to frame the petitioners claim as an 

effort to acquire the important “privileges and responsibilities” that accompany an 

institution of such import.21   

Further, the next sentence defines those very privileges and responsibilities as 

having an “immutable nature”, which “dictates that same-sex marriage is [the] only real 

path.”22  This description, and subsequent prescription of the necessary solution, is 

important on two levels.  First, it again clarifies that the societal benefits promoted and 

secured via marriage are transcendent in nature.  They are immutable, unchanging over 

time.  Despite the changes that society or marriage might undergo, those values will 

remain intact. As previously mentioned, that creates an implicit hedge against the claim 

that marriage equality will somehow tarnish the institution of marriage.  Second, the 

sentence prescribes a solution to the denial of these benefits; the legalization of same-sex 

marriage.  The decision has yet to get into the technical arguments made by the 

respondents that asked for the Court to offer same-sex unions instead of marriages, or to 

“wait and see” about social developments regarding LGBTQ rights.  This prefatory 

remark, however, has already used the frame of marriage as transcendent to demonstrate 

that only granting full access to marriage grants an individual its benefits.  Such a move 

is important as it sets the stage nicely for where Justice Kennedy moves after these 

remarks, the personal stories of petitioners which demonstrate the consequences of 

adopting a “wait and see” approach. 

What follows Justice Kennedy’s summation of each side’s argument is a telling of 

the personal narratives of three petitioners.  Removing all legal jargon and case 
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arguments from the discussion, Justice Kennedy retells the stories of the petitioners to 

demonstrate the “urgency of [their] cause.”23  Switching to these personal narratives 

demonstrates a knowledge from Justice Kennedy that legal stories alone will not validate 

an opinion in this case.  These narratives reflect a desire to dive into the socio-cultural 

implications of the case to demonstrate the very real and tangible impacts that this case’s 

precedent will have on people’s lived experience.  He tells the story of April DeBoer and 

Jayne Rowse who have three children, but due to Michigan’s adoption laws, are unable to 

adopt them as a couple, only as individuals.  At any moment one of their children could 

get into an accident, and the school or hospital may only notify one of them, which is a 

type of uncertainty no parent should have to experience.  Additionally, if one of the 

parents were to tragically pass, the adoption laws might mean that the other is unable to 

fully adopt their children.24  The next story is of Army Reserve Sergeant First Class Ijpe 

DeKoe and his partner Thomas Kostura, whose marriage status changes with each State 

they move between.  Justice Kennedy argues that DeKoe’s role in fighting to defend and 

uphold the constitution makes the fluidity of his access to a constitutional right for 

marriage unjust.25  

While these two stories are emotionally powerful, it is the first story told by 

Justice Kennedy that resonates the most with his earlier rhetorical framing of marriage.  

The tragic story of James Obergefell and John Arthur begins in 2011, when Arthur was 

diagnosed with ALS, a debilitating disease with no known cure.  In 2013, Obergefell and 

Arthur decided to commit to one another and get married before Arthur died, which 

prompted them to travel from Ohio to Maryland (a State which permitted same-sex 

marriage).  Three months later, Arthur died, and Ohio refused to list Obergefell as the 
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surviving spouse on Arthur’s death certificate.  This is what prompted Obergefell to file 

the suit, as he described the action as making the two lovers “strangers even in death” 

which was a pain that would haunt Obergefell “for the rest of time.”26  The words used by 

Obergefell mirror Justice Kennedy’s earlier description of marriage’s privileges as being 

immutable.  Marriage equality, in the words of Obergefell, was not about tarnishing the 

historical legacy of the institution.  It is about granting someone basic privileges, such as 

the right to find comfort in the wake of a loved one dying. 

Justice Kennedy has now moved beyond the legal issues of the case to discuss the 

role that society plays in shaping the institution of marriage.  This allows the dictum to 

move outside the confines of the legal establishment, as it considers the socio-cultural 

factors outside of the relevant case law.  Immediately after the personal narratives, Justice 

Kennedy offers the following, “The ancient origins of marriage confirm its centrality, but 

it has not stood in isolation from developments in law and society. The history of 

marriage is one of both continuity and change.”27  That first line is extremely important 

for understanding Justice Kennedy’s approach to the case, as the use of “law and society” 

in tandem with one another demonstrates a belief that legal and socio-cultural factors 

play an equal role in shaping the institution of marriage.  The socio-cultural narrative is 

one that Kennedy is making clear must be told; failure to consider it risks missing part of 

what constitutes the state of marriage.   

The final part of Justice Kennedy’s dictum demonstrates his understanding that 

the two contrasting types of narratives (the legal and social) must exist alongside, and not 

in place of, one another.  Legal narratives display a respect for the law.  Socio-cultural 

narratives display why we ought to have respect for the law.  For that reason, it makes 
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sense that the dictum ends with a discussion of the legal development of marriage and 

LGBTQ rights law.  Justice Kennedy describes the evolution of marriage law from being 

a matter of political, financial and religious concerns to it becoming a voluntary contract 

between a man and a woman.  It also evolved from something the State viewed as a 

contract turning a couple into a singular male-dominate legal entity into a contract 

binding equal legal entities together (a result of the Women’s Rights movement).  Similar 

historical context is provided for the evolution of same-sex couples rights in the Court, 

which culminates in the tracing of same-sex marriage cases.  Including this history in the 

dictum demonstrates knowledge on Justice Kennedy’s part that both types of stories are 

required to effectively understand, and subsequently argue, this case.   

The necessity for both legal and socio-cultural narratives is exemplified by the 

paragraph that separates the historical tracing of marriage and LGBTQ case law. Though 

only two sentences long, Justice Kennedy demonstrates a masterful ability to reframe 

legal stories in ways that implicate the socio-cultural backdrop of the case: 

These new insights have strengthened, not weakened, the institution of marriage. Indeed, 

changed understandings of marriage are characteristic of a Nation where new dimensions 

of freedom become apparent to new generations, often through perspectives that begin in 

pleas or protests and then are considered in the political sphere and the judicial process.28  

Recall the discussion in the first portion of the dictum where Justice Kennedy attempts to 

move marriage beyond its historical definition of a union between a man and a woman.  

That injection of new meaning into the term was central to his ability to develop a socio-

cultural narrative that could challenge the foundation of the respondent’s argument.  A 

similar tactic is seen here, as Justice Kennedy injects the socio-cultural narrative into the 
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dictum’s legal narrative.  Legal narratives are not meant to contain normative judgements 

about how changes to the precedents in marriage law either strengthened or weakened the 

institution of marriage.29  The legal narrative is meant to only demonstrate the evolution 

of the case law.30  Justice Kennedy breaks that mold with his interjection of the socio-

cultural narrative within the legal narrative.   

What’s more, the short paragraph includes another important rhetorical hedge 

through the claim that “new dimensions of freedom become apparent to new 

generations.”31   A purely legal narrative approach to this case would likely ignore the 

ever-changing and evolving socio-cultural norms that exist around a controversy such as 

marriage equality.  A move that likely would inspire backlash from those pushing for 

legalization.  Given this, Justice Kennedy opts to acknowledge the importance of social 

change for legal interpretations of issues related to freedom.  Credence towards the 

changing social dynamics that new generations bring to cultural practices is a necessary 

component of our understanding of how social institutions like marriage develop over 

time.  As Justice Kennedy concludes that paragraph with, “perspectives [begin] in pleas 

or protests and then are considered in the political sphere and the judicial process.”32  

That socio-cultural cycle of pleas and protests inspiring political and judicial change is 

precisely what brought the Obergefell case before the Supreme Court, which is why a 

socio-cultural narrative that understands that cycle of pleas and protests is required. 

III. Kennedy’s Rhetoric in the Obergefell v. Hodges Opinion 

 In contrast to his dictum, which can be read a focus on the social underpinnings of 

the term marriage to validate the Court’s ruling, the opinion-proper in Obergefell 

represents a strict focus on arguments from authority.  Another concept discussed by 
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Perelman, arguments from authority rely on the prestige of the person or group making 

the argument to derive their persuasiveness.33  Historically, argumentation theorists have 

resisted arguments from authority, as most often they are utilized by groups that are 

against free and open dialogue, and thus use their authority to shutdown conversations.34  

However, Perelman appropriately points out that when considering legal argumentation, 

it seems short-sighted to apply the general critiques of arguments from authority: 

But is it not perhaps a sad illusion to think that the jurists are concerned only with truth 

and not also with justice and social peace? But the quest for justice and the maintenance 

of an equitable order, of social trust, cannot neglect considerations based on the existence 

of a legal tradition, which appears just as clearly in legal doctrine as in the actual 

holdings of courts. Recourse to argument from authority is inescapable if the existence of 

such a tradition is to be attested.35 

In a legal context, the emphasis on precedent and the legal tradition is of great import to 

Justices.  When deciding a case, often times the “authority” in question is the relevant 

precedents developed in previous cases.  So, when making legal arguments, it often times 

is important to have well-established arguments from authority, as demonstrating that the 

legal tradition supports your position is an effective way to win a legal argument.36  

Kennedy’s opinion reflects an understanding of this.  Although the dictum was focused 

on the social evolution of marriage, and the various social reasons for affirming the right 

to same-sex marriage, the opinion reflects a strictly legal reading of the relevant case law 

at hand, and why such a reading validates the right to same-sex marriage.  Understanding 

how Kennedy’s opinion reflects an argument from authority can be understood by 

looking at the specific arguments Kennedy puts forward in the opinion.   
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 After giving a summation of lower court rulings for Obergefell v. Hodges, Justice 

Kennedy opens the majority opinion with an illuminating preface to his historical 

analysis of marriage litigation.  The section begins with the following foreword, “Before 

addressing the principles and precedents that govern these cases, it is appropriate to note 

the history of the subject now before the Court.”37  By prefacing his genealogy of the 

case-law by saying the opinion will focus on the “principles and precedents that govern 

these cases”, Kennedy has already highlighted that of the various types of legal 

arguments, questions of tradition (principles), and precedent, will likely be the focus of 

the opinion.    This rhetorical tactic steers readers of the opinion towards focusing on the 

two types of arguments before the substantive issues of the case are even discussed.  The 

question, then, is once the opinion begins discussing the substantive issues of the case, 

does Kennedy’s rhetoric place greater emphasis on the tradition or the precedent 

arguments highlighted by his foreword? 

 Justice Kennedy’s introduction to the next section further complicates 

determining which argument type he initially holds as more persuasive.  In the first two 

paragraphs of the section, Kennedy cites five different Court precedents to validate the 

claim that the Court has a duty to interpret the rights afforded to individuals by the 

Constitution.  That duty, however, is not one necessarily developed by historical trends 

and traditions.  Such a view can be seen at the end of the paragraph, “[Judicial 

interpretation of the constitution] is guided by many of the same considerations relevant 

to analysis of other constitutional provisions that set forth broad principles rather than 

specific requirements. History and tradition guide and discipline this inquiry but do not 

set its outer boundaries.”38  These lines seem to indicate that while both constitutional 
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precedents and tradition implicate how Justices view certain cases, neither is the sole 

determinant of judicial opinions, hence their position as guides, not boundaries. 

 Following these sentences about the role that precedent and tradition play in 

guiding rather than dictating judicial decision-making is the clause, “Applying these 

established tenets…”39  Though this may seem innocuous, the rhetoric used by Kennedy 

indicates a larger precedent argument is driving his statements in the previous paragraph.  

After reading that line, the previous paragraph can be read not as a limitation of the 

importance of precedent or tradition, but rather as a clarification of the standard judicial 

precedent for the role played by both argument types in deciding cases about fundamental 

rights.    

This rhetorical choice can be interpreted as one of the first instances in which 

precedent arguments are granted implicit supremacy in the opinion.  Though not as 

explicit as later arguments in the opinion, this rhetorical move reflects some level of 

unease with relying solely on tradition to interpret this case.  It is insufficient for 

Kennedy to talk only about the guiding role tradition arguments serve, as he must also tie 

such a description to the role precedents play.  After tying the two argument types 

together, the justification for each argument’s role is made with a precedent argument.  

This implicitly grants legitimacy to precedent arguments, as tradition arguments only 

serve a role in the decision because of a precedent argument that defends their use.   

Granting supremacy to precedent arguments represents a smart rhetorical strategy 

within the opinion.  Unlike other argument types, precedent arguments allow Justices to 

not defend the value of the previous ruling per say, only that the precedent applies to the 

case at hand.40  All four other types of legal argument require a Justice to make a value-
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based determination of the statue in question.41  Allowing Justices to avoid having to 

explain why the value behind their argument comes before the opposing side’s argument 

makes it very easy for Justice’s to achieve their desired effect from an opinion.  Such a 

move minimizes public backlash as value statements that likely contradict with public 

views are minimized.  It also allows for greater focus on precedent within the opinion, 

which ideally would translate into greater precedential clarity.  Given the benefits that 

result from a reliance on precedent arguments, the question now becomes to what degree 

the rest of the opinion chooses to rely on them. 

Following this prefatory material is a description of the main substantive issue in 

the opinion, the Court’s interpretation of marriage as a fundamental right.  Under this 

description is the first explicit instance of precedent being granted argumentative 

supremacy.  After explaining the past decisions by the Court which clarify marriage as a 

fundamental right protected by the Fourteenth Amendment, Kennedy turns to the first 

tradition argument the opinion must defeat; the fact that every prior case heard by the 

Supreme Court about marriage explicitly presumed a relationship between members of 

the opposite-sex.  The paragraph that answers this particular argument begins with the 

important line, “Still, there are other, more instructive precedents.”42  Kennedy reframes 

the argument about tradition to be a matter of different interpretations of precedent.  

Under the opinion’s re-reading of constitutional precedent, claims about the Court 

assuming that marriage can only occur between members of the opposite-sex reflect a 

misreading of the relevant constitutional precedents.  Again, the tradition of the Court’s 

interpretation provides a guide for Kennedy’s interpretation of the fundamental right to 

marriage, but it is not what ultimately sets the boundaries for what qualifies someone to 
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hold that right, as that boundary is established via the use of precedent.  To succinctly 

explain the boundary for the application of marriage as a fundamental right, the opinion 

turns to discussing the four principles central to the Court’s precedent of marriage as a 

fundamental right which allows for its application to same-sex couples. 

 Though initially inclusive of tradition arguments, the majority’s opening for the 

next section demonstrates the centrality of precedent to its opinion.  The majority opens 

by stating, “The four principles and traditions to be discussed demonstrate that the 

reasons marriage is fundamental under the Constitution apply with equal force to same-

sex couples.”43  Though this appears to show a preference towards both tradition and 

precedent arguments, the explanation of each principle that follows is very much reliant 

on a description of relevant Court precedents.  Each principle or tradition provided in the 

opinion is just a selection of specific precedents that the opinion is utilizing to justify the 

extension of the right to marriage to same-sex couples.  While the first premise that the 

right to personal choice in marriage is a central component of one’s individual autonomy, 

and the second premise that the right to marry supports a uniquely important two-person 

union, appear to be tradition arguments, they are not.  Instead of establishing a new 

cultural or constitutional value that says same-sex couples have a right to marry, the 

opinion instead says that the preexisting right to marriage is one that applies to same-sex 

couples.  This distinction demonstrates the supremacy given to precedent arguments, as 

the opinion does not defend or challenge the values which informed previous rulings that 

excluded same-sex couples from marriage.  Instead, it states that the precedents 

established in previous marriage cases should now apply to this case, which instead of 
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creating a new constitutional norm, instead represents a new application of already 

established precedent. 

 Further proving this distinction is the lengths taken within the opinion’s third 

premise to avoid making tradition arguments about the intersection between same-sex 

couples and child-birth.  Further validating the extension of the right to marry to same-

sex couples, the opinion claims that same-sex couples who choose to marry also provide 

the societal benefit of marriage, which is the “…[safeguarding of] children and 

families…”, which allows this case to “…[draw] meaning from related rights of 

childrearing, procreation, and education. See Pierce v. Society of Sisters, 268 U. S. 510 

(1925) ; Meyer, 262 U. S., at 399.”44  Application of this precedent is uniquely 

illuminating as it represents the first instance of the opinion adopting a purely 

precedential stance, going so far as to call attention to its lack of a tradition argument.  

Following this premise, the opinion makes two distinctions that show a desire to couch 

this premise solely in terms of precedent.  First, the opinion states that “Most States have 

allowed gays and lesbians to adopt… [which] provides powerful confirmation from the 

law itself that gays and lesbians can create loving, supportive families.”45  This 

demonstrates a desire to avoid making value based judgements about same-sex parents, 

and instead rely on preexisting laws to generate precedents that validate their opinion.  

Such a justification is used again through an even if statement to defend the opinion 

against arguments challenging such a view of precedent, when it claims, “In light of 

precedent protecting the right of a married couple not to procreate, it cannot be said the 

Court or the States have conditioned the right to marry on the capacity or commitment to 

procreate.”46  By making this claim, the opinion has used a second precedent argument to 
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disprove the relevance of procreation to having the right to marry.  This shields the 

opinions argument from criticisms of the previous sentences use of States laws to 

formulate a precedent, because disproving that argument does not validate the necessity 

of procreation for receiving the right to marriage.  The decision to utilize precedent in this 

way further demonstrates the centrality of the precedent argument type to rhetorical 

tactics used to construct the opinion. 

 The final premise, though certainly more a blend of precedent and tradition than 

other premises, could also be seen to demonstrate a preference towards precedent.  To 

start this premise’s section, the opinion begins with, “…this Court's cases and the 

Nation's traditions make clear that marriage is a keystone of our social order.”47  

Validating this premise required the opinion to take painstaking efforts to defeat the 

precedent claims utilized by the opposition, namely the application of Washington v. 

Glucksberg to justify a “careful description” of fundamental rights.48  To overcome this 

argument, the opinion does not attempt to reject the use of such a precedent, or claim that 

their own tradition arguments supersede the application of the precedent.  Rather, the 

opinion focuses of proving their extension of the right to marry is in line with the 

precedent cited by the opposition.  Going through the various cases and precedents cited 

within Glucksberg, the opinion shows how the precedent for what constitutes a 

fundamental right does not disprove their argument, as, in fact, “That principle applies 

here.”49  Again, this is important as it demonstrates a desire not to disprove the validity of 

the precedent, but rather a desire to justify their ruling under the precedent provided by 

the opposition.  This rhetorical tactic of using the opposition’s argument to validate their 
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position allows the opinion to maintain its focus on precedent arguments while also 

beating back against the opposition attempting to utilize a similar rhetorical strategy. 

 What follows this application of the Glucksberg precedent is arguably the clearest 

indication of the majority’s desire to avoid elevating tradition arguments above precedent 

arguments.  Preempting the inevitable arguments presented by those who disagree with 

same-sex marriage on value grounds, the opinion provides the following analysis:  

The right to marry is fundamental as a matter of history and tradition, but rights come not 

from ancient sources alone. They rise, too, from a better-informed understanding of how 

constitutional imperatives define a liberty that remains urgent in our own era. Many who 

deem same-sex marriage to be wrong reach that conclusion based on decent and 

honorable religious or philosophical premises, and neither they nor their beliefs are 

disparaged here. But when that sincere, personal opposition becomes enacted law and 

public policy, the necessary consequence is to put the imprimatur of the State itself on an 

exclusion that soon demeans or stigmatizes those whose own liberty is then denied. 

Under the Constitution, same-sex couples seek in marriage the same legal treatment as 

opposite-sex couples, and it would disparage their choices and diminish their personhood 

to deny them this right.50 

While the opinion continues for the remainder of this section with further applications of 

various Court precedents to demonstrate same-sex marriage as a fundamental right 

protected by the Fourteenth Amendment, this paragraph most clearly illuminates the 

Court’s desire to counter these tradition and value arguments with precedent.  If tradition 

was relevant to the majority’s opinion, the line stating that people who morally disagree 

with same-sex marriage are not “…disparaged here” would not exist.51  The majority 
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does not explicitly take issue here with the value judgements in opposition to same-sex 

marriage.  Instead, they choose to frame the implication of opposing same-sex marriage 

not as an immoral act, but rather a violation of existing precedent, which is what warrants 

rejection of the opposition’s claims.  For example, opposing same-sex marriage does not 

disparage same-sex couples because it is morally wrong, or because it goes against the 

values of the country, but it does so because it “…[denies] them this right” which is 

afforded to them “Under the Constitution…”52   

The importance of this framing by the Court is clear when considering the 

argument that precedes this discussion.  The opinion seems to break its argumentative 

norm by providing a very clear tradition argument when the claim is made that the States’ 

denial of same-sex couple’s marriage rights actively demeans and stigmatizes same-sex 

couples.  Here, the majority are quite clearly making an argument about the culture and 

values of the States’ denial of service being founded on homophobia, which exists 

outside the scope of their previously emphasized precedent arguments.  The very next 

words in the opinion, however, are not a continuation of this tradition argument, but 

instead are “Under the Constitution…”53  This demonstrates a clear rhetorical move by 

the opinion to immediately justify (or potentially cover up) a clear tradition argument 

with a precedent argument that could be used to validate the tradition.  Again, the use of 

precedent arguments in a paragraph that otherwise could have contained only tradition 

arguments calls attention to the thought process of the majority’s construction of the 

opinion.  Concluding the paragraph in this way appropriately illustrates a rhetorical tactic 

present throughout the opinion, wherein precedent arguments not only are the focal point 
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of most major arguments for the majority, but are also utilized to provide the majority 

with cover when non-precedent arguments are made. 

 Though this may seem like a semantical distinction, its importance cannot be 

overstated.  This rhetorical move in the opinion is one that demonstrates what was 

viewed as required for an argument to be persuasive.  The majority very well could have 

said that same-sex couples should be afforded the right to marriage, and these are the 

principles and values that justify such a decision.  Instead, the opinion showed how the 

reasons the Court previously used to defend marriage as a constitutional right also apply 

to same-sex individuals.  The distinction between those two argument types highlights 

the overall theme present not just in the aforementioned argument, but in the opinion’s 

third section writ large; in order to fully justify an argument, a reference to, or application 

of, previous precedent was required.  A value or tradition based argument alone was 

insufficient.  Though there are certainly references to other types of legal arguments 

throughout the section, the continued reliance on precedent arguments to justify each sub-

section of the opinion’s extension of the right to marriage demonstrates the centrality of 

the precedent argument type.  If other argument types could justify a ruling in favor of 

LGBTQ rights, they would not require a precedent argument to immediately follow them.  

The fact that other types of legal arguments are presented with ties to a precedent 

argument demonstrates the importance of such arguments for Justice Kennedy’s decision-

making process in Obergefell.  As all four premises that make up the most important 

section of the opinion are heavily reliant on precedent, it would be impossible to justify 

this majority opinion without a heavy reliance on precedent.   
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Furthering the third section’s prioritization of precedent arguments, the fourth and 

fifth sections of the opinion similarly show a reliance on precedent, given their heavy 

dependence on the third section’s establishment of marriage as a fundamental right for 

same-sex couples.  Starting first with the shorter section, section five, the arguments put 

forward by the majority are almost exclusively that of precedent.  To disprove the claim 

that States should not have to recognize same-sex marriages of other States, the majority 

cites the appropriate precedents to prove that States must recognize same-sex marriages 

from other States, just as they recognize opposite-sex marriages.   

Deserving slightly more attention is the fourth section of the opinion, wherein the 

majority contests the claim that the issue should be left up to each State to decide, thus a 

ruling in favor of same-sex marriage would represent an overextension of the Court’s 

power.  To dispel this claim, previous cases are cited which decided that if individuals 

face imminent harm because of a violation of their rights, the Court has an obligation to 

intervene even if the ruling would conflict with State laws.  The claim that imminent 

harm to same-sex couples existed was largely justified based on the third sections claims 

about the impact of treating same-sex couple’s right to marriage as non-fundamental, 

which was previously justified through the use of precedent arguments.  Once again, this 

demonstrates the majority’s desire to couch each argument it makes through the lens of 

precedent arguments. 

 One paragraph from section four, however, does warrant its own analysis, as it 

further illustrates the majority’s desire not to directly attack the tradition arguments 

presented by dissenters.  The final paragraph of section four confronts the issue of 

individuals opposing same-sex marriage on religious grounds, and clarifies that the 



Manchester 48 
 

majority is not denouncing the beliefs held by those individuals.  While the majority 

believes such opposition is allowed under the first amendment, that opposition cannot be 

translated into State policy, as it violates a constitutional right afforded to same-sex 

couples.54  Again, the existence of this paragraph demonstrates the significance of 

precedent arguments for the majority.  If tradition was the guiding value that influenced 

the majority’s opinion, then this religious argument would have been debated and 

dispelled on the value grounds it operates under.  Instead, the opinion takes time to 

clarify that it does not (explicitly) disagree with this value argument, but it believes that 

the precedent arguments that establish the constitutional right to marriage must be given 

priority.  The prevalence of phrases such as “The Constitution, however…”, “Under the 

Constitution…”, and other similar expressions after an explanation of the oppositions 

value arguments demonstrates that the majority opinion views the central issue of the 

case to be an application and clarification of previous precedents, not a debate over which 

values or traditions should inform the Court’s decision.   

Ultimately, the decision of the majority can be reduced to the following 

statement: the Court has established the right to marriage as a fundamental constitutional 

right protected by the Fourteenth Amendment, and thus same-sex couples have a 

fundamental right to marriage.  The conclusion in the second clause would not exist 

without the precedent established in the first clause.  Though arguments that do not 

require such a precedent could have been made by the majority, the clear unwillingness 

of the opinion to take a stance on non-precedent arguments without justifying them with 

precedent shows the significant influence of latter on the opinion.   

IV. Conclusion 
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With the analysis of the dictum and the opinion complete, attention can be turned 

to the public response to Kennedy’s opinion.  If Kennedy was able to persuade the public 

of his ruling, there likely would have been little backlash to his opinion.  Seemingly in 

spite of a dictum laden with socio-cultural arguments, there was almost no backlash to 

Justice Kennedy’s opinion after it was published.  Of course, the religious community 

(especially Evangelicals) came out against the decision, but that was to be expected given 

the nature of the case.  Just as physicians backlashed to Siebert’s work, the existence of 

this backlash alone does not negate its rhetorical competence.  In fact, the harshest 

backlash to the Court ruling was targeted at the purely ideological dissent of the minority 

Justices.55  The dissenting opinion was lambasted for being too ideologically driven and 

devoid of actual legal reasoning.56  In light of that backlash, many scholars were 

surprised to see the almost non-existent reprisal of Justice Kennedy’s opinion.57  In fact, 

despite how controversial the case was, the decision was widely praised, and “the 

contentious, circus-like Republican primary campaign, [included] astonishingly little 

discussion of Obergefell and how to combat it or roll it back.”58 

Some groups claimed that increasing public support for same-sex marriage may 

be the reason for that reaction.  More and more of the public supported the legalization 

movement at the time of the ruling, a lack of backlash may just reflect that the times were 

changing.  As pointed out by the same people forwarding such an argument, however, 

“that can't be quite right. Those who oppose gay marriage remain firm in their beliefs.”59  

The right still should have shown backlash to the ruling akin their response to similar 

controversial Court decisions, such as the healthcare decision made three years prior.  

Public support was in favor of that ruling, and the legal reasoning behind the case was 
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largely viewed as valid.60  Yet, the right immediately started planning ways to roll back 

the ruling.  The difference in response demonstrates that Justice Kennedy was able to 

navigate this contentious case in ways that previous Justices failed to.  

What is at work here is a lesson in rhetorical competence.  Justice Kennedy 

ensured that the public reception to the opinion would be positive through the 

construction of the dictum.  The same articles that wondered why the right was not 

coming out against the ruling reached a similar conclusion: 

[Kennedy] not only spent many pages of his opinion telling the personal narratives of gay 

couples, the better to show the common humanity of their lives. He also produced an 

extended reflection on the inherent value of marriage as a response to what he described 

as the problem of existential loneliness. In Kennedy's presentation, marriage became a 

necessary component of universal human experience.61  

That is precisely the point.  Through Justice Kennedy’s rhetoric in the dictum, the 

position of marriage as transcendental created an implicit hedge against those who 

otherwise would have disagreed with the legal narrative of the case.  The dissenters could 

not disagree with Justice Kennedy’s opinion without challenging the socio-cultural 

narrative that marriage promotes some of the most important values held by our society.  

Such an argument would never arise out of the right.  Protecting notions of the family and 

the importance of strong parenting are some of the most important values of the Right, 

which Justice Kennedy masterfully used against them.62  Justice Kennedy’s framing 

meant that critics from the Right would be forced to either argue against those values, or 

argue that marriage did not influence them, if they wanted to challenge the socio-cultural 
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narrative of the dictum.63  Given the conservative views on marriage and those values, it 

is no surprise that such a challenge did not arise from the dissenters.64 

Beyond the use of that frame, Justice Kennedy’s ability to meld the legal and 

socio-cultural narratives together in the dictum also shielded him from the criticisms 

received by the minority opinion.  Consider some of these criticisms levied against the 

dissent: “The four dissents in Obergefell do little to allay suspicions that for some 

Justices attitudes toward homosexuality are hidden motivators of their opinions”, or 

“…the dissents studiously ignore recent, relevant precedent…the result is opinions far 

removed from standards of judicial craftsmanship…”65  A decision written by Justice 

Kennedy that failed to follow up the socio-cultural narrative with the legal narrative 

justifying the decision likely would have prompted similar criticisms of his opinion.  

While it was undoubtedly necessary for Justice Kennedy to use his rhetorical frame for 

marriage to discredit the respondent’s argument, the response to the minority opinion 

demonstrates that such a frame in and of itself is insufficient to produce a persuasive 

opinion.  If it was, the backlash to the minority opinion would have been tempered, given 

their sole reliance on such a narrative to produce their decision.  This demonstrates that 

Justice Kennedy’s opinion was persuasive because it navigated the seemingly 

“incommensurate” natures of the legal and the socio-cultural narratives.  Justice Kennedy 

demonstrated that the Justice can use the subjectivity of the socio-cultural narrative to 

validate and improve upon the legalistic objectivity of the law narrative. 
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Chapter Three: 

Justice Kennedy’s Opinion in Fisher v. The University of Texas at Austin 

“Fisher has become the Flying Dutchman of American law” 

- Garrett Epps, 20151 

The case of Fisher v. The University of Texas at Austin was a very interesting one for 

the Court.  Having first heard arguments for the case in 2013 (henceforth referred to as 

Fisher I), the Supreme Court remanded the case back to the District Court with 

instructions for them to apply the strict scrutiny test developed by the Court in Grutter v. 

Bollinger.  In Grutter, Justice Kennedy was in the minority, and wrote a dissenting 

opinion against the constitutionality of the University of Michigan Law School’s 

affirmative action policy.  Fast-forward thirteen years, and Justice Kennedy was once 

again asked to decide the legality of affirmative action.  Though it took the Fisher case 

the better part of a decade to work its way through the Court system, it eventually would 

be decided in 2016 (henceforth referred to as Fisher II).  The decision came as a shock to 

many, as Kennedy seemingly abandoned his long-held beliefs on affirmative action to 

side with the University of Texas.  In order to justify this seeming reversal, Justice 

Kennedy relied on two popular argumentative concepts (hedging and modal qualifiers) to 

create a framework for evaluating the case that allowed him to justify a ruling in favor of 

affirmative action. 

I. Background 

 Fisher II satisfies both conditions necessary for the present analysis.  The case 

was receiving national attention, generating a substantial amount of debate.  In terms of 

the national debate surrounding the case, it would be an understatement to say that case 
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was causing a great deal of controversy.  Affirmative action was increasingly being 

discussed by news outlets as well as political candidates, and the Fisher II case was 

viewed as the case that would decide this contentious issue.  For that reason, pundits 

discussing the case frequently referred to it as the case which would dominate the 

coverage of the Court’s term.2   

 In terms of the expectations for Kennedy’s vote, the history of the case provided 

pundits with good cause to believe he would side with Fisher.  Based on his past rulings 

in Grutter and his opinion in Fisher I, many believed he would vote against the 

University’s affirmative action policy.  In fact, unlike other high profile court cases, there 

were numerous articles suggesting precisely that.  Some of those predictions were rather 

tame, exemplified by a Brookings scholar who claimed, “Since Justice Kennedy is the 

likely swing vote in this case, many observers, myself among them, think it likely that 

Abigail Fisher will prevail in round 2.”3  Others who believed he would side with Fisher 

took a much less delicate approach to their commentary, as evident by the article entitled 

“In race case, will Justice Kennedy go from liberal hero to goat?”4  All this is to say that 

there was a strong belief that Justice Kennedy would continue his history of 

demonstrating skepticism over the constitutionality of affirmative action.  Of course, 

Kennedy ended up defying these expectations and voted in favor of the University of 

Texas, to the surprise of many.5  Accordingly, Justice Kennedy thus needed to produce an 

opinion that could explain why he had suddenly become the “unlikely hero of affirmative 

action.”6  To determine how he accomplished that, attention can be turned to the 

argumentative strategies he used to construct his majority opinion. 

II. The Opinion 
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Hedging 

 The primary rhetorical strategy seen in the first two sections of the opinion is 

hedging.  The argumentative tactic of hedging is aptly summarized by Douglas Walton in 

his work entitled Argumentation Schemes for Presumptive Reasoning wherein they 

describe hedging as follows: 

Hedging (or discounting) as defined by Fogelin (1987), is a tactic for protecting 

arguments from attacks by weakening one’s commitment, (e.g., from “all” to “most” to 

“typically,” or from “certainly” to “probably” to “presumably” (p. 42).  In principle, 

hedging is legitimate in argumentation.  It is not inherently fallacious.  But, as a critic, 

you have to look at each individual case carefully.  In some cases, the overly defensive, 

evasive instances of hedging can be the opposite type of error from the fallacy of 

secundum quid.  It is the opposite failure from dogmatic rigidity.7 

The above quotation provides two important considerations for evaluating the use of 

hedging.  The first is whether or not the tactic is being employed.  Quite simply, is the 

individual using language that distances their claim from being universalized?  Are they 

making clear there argument does not hold true in all contexts?  The second 

consideration, if it is determined that hedging is being employed, is the extent to which 

that tactic is effective.  As explained by Walton, when an argument is hedged, it runs the 

risk of becoming “overly defensive” to the point of irrelevance.8  The more an argument 

is narrowed, the greater the chance that the implications for the arguments validity 

become meaningless.  When applying these considerations to the Court’s opinion in 

Fisher II, it is clear that both considerations are answered in the affirmative.  This is to 

say that Kennedy does employ hedging through the ways in which he narrows the scope 
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of the case, yet he does not narrow the ruling in such a way that the implication of the 

ruling is meaningless.  To understand how these considerations are met, attention can be 

turned to first to how Kennedy effectively hedges the scope of the case.  

 Justice Kennedy begins the majority opinion by summarizing the facts of the case, 

as well as the relevant precedents established by the Court in the 2013 hearing of Fisher 

I.  While these first two sections of the opinion do not begin to establish the argument for 

upholding the University’s admissions program, they are important insofar as they help 

frame how the rest of the opinion.  Though beginning an opinion with a description of the 

relevant cases, as well as any past cases involving the same petitioner’s, is common 

place, these prefatory notes are of particular importance to the Fisher II opinion.  The 

reason for this lies in the framework that these prior cases establish for how the Justices 

will approach this case.  The previous cases of Grutter and Fisher I have already 

established the standards that Universities must use when developing their admissions 

policies.  As the opinion explains, “Fisher I set forth these controlling principles, while 

taking no position on the constitutionality of the admissions program at issue in this 

case”.9  This is important, as it allows the Court to avoid having to make Fisher II a case 

about how Universities should go about crafting race-based admission policies.  Instead, 

all the Court must determine is the much less contentious issue of whether or not the 

University met the standards established by Grutter and Fisher I.  Framing the case in 

this way shows its importance in the very next section of the opinion, wherein the Court 

further narrows the Case. 

 Section Three begins with a sentence which, despite its brevity, provides an 

accurate summary for how Kennedy is choosing to navigate this contentious issue, “The 
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University’s program is sui generis.”10  For those not fluent in the law’s favorite language 

(Latin), sui generis means unique.  This description of the University’s program 

demonstrates another way in which Kennedy is able to minimize the potential 

controversy around this case.  Much like how the first two sections of the ruling narrowed 

the scope of the Court’s inquiry such that more controversial questions could be avoided, 

this section helps narrow the scope of the ruling’s precedent.  The Court is not making a 

categorical statement regarding the validity of all University admissions schemes.  

Instead, it is determining if the University of Texas’ unique admissions policy is 

consistent with the already agreed upon frameworks established by previous cases.  

 This language of the case’s “uniqueness” is present throughout the remainder of 

the section, as well as the rest of the opinion.  Kennedy prefaces many of the claims in 

Section III with language that makes the narrowness of the case abundantly clear to the 

reader.  Phrases such as, “In an ordinary case…” or “Under the circumstances of this 

case…” come before each paragraph wherein summaries of why the Court must make a 

ruling are given.  Kennedy is establishing that the reason that the Court is forced to make 

a ruling over the validity over the University’s admissions program is not because the 

Court wishes to make a moral judgment about the validity of race-based admissions 

schemes.  Rather, the inability for the Court to adopt a normal approach to analyzing the 

University’s program is what requires the Court to cast a judgment. 

 These moves by Kennedy are all proof of his use of hedging.  Kennedy has gone 

out of his way to make clear that the Court is not ruling that all race-based admissions 

schemes are constitutional.  He has made clear that this case is unique example of the 

Court having to cast judgment when they otherwise would not.  To be blunt, this hedging 
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does not even fall under Walton’s “all” to “most” to “typically” chain of hedges; 

Kennedy’s chain of hedging is better described as “all” to “some” to “in this particular 

instance”.11  As previously explained, then, the question becomes whether or not this 

hedging nullifies the scope of the ruling to the point of making it meaningless.  Given the 

high-profile nature of the case, as well as the implications for future cases provided in the 

ruling, it is clear that Kennedy has not hedged this case out of import. 

 As discussed in previous Section, these case was extremely contentious and high-

profiled.  Not only where Universities around the country looking to see how the Court 

would decide this issue, but the public writ large was invested in seeing how the Court 

would rule.  The manner in which Kennedy hedges does not deny this importance.  

Instead, it eloquently shifted the question of the opinion such that the most contentious 

aspects of the case are presented as established case law.  Sections One and Two of the 

opinion puts forth the controversial aspect of the case (should colleges be allowed to have 

affirmative action policies) as an already established given based on Grutter and Fisher I.  

In this way, Kennedy has used hedging to move past the issue that generated so much 

controversy within the public discussion of the case.  Doing such allows the ruling to 

develop an argument more likely to be well-received by the public; one which shifts the 

conversation of the case away from is affirmative action constitutional to was Texas 

justified in the creation of their policy.  The latter question is much less likely to generate 

a large deal of controversy, making this hedge useful for Kennedy. 

 In fact, the opinion quite bluntly states this shift right before it addresses the 

petitioner’s arguments.  The two sentences that preface Section Four, wherein the 

petitioner’s arguments are refuted, read as follows, “The type of data collected, and the 
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manner in which it is considered, will have a significant bearing on how the University 

must shape its admissions policy to satisfy strict scrutiny in the years to come. Here, 

however, the Court is necessarily limited to the narrow question before it: whether, 

drawing all reasonable inferences in her favor, petitioner has shown by a preponderance 

of the evidence that she was denied equal treatment at the time her application was 

rejected. [emphasis added]”12  These two sentences effectively summarize Kennedy’s use 

of hedging.  The first sentence clarifies that admissions policies must stand up to the strict 

scrutiny test that the Court established in previous cases.  There is no question about the 

validity of that ruling, or its use in future cases, it is simply a given.  The second sentence 

then clarifies that the Court is answering a very narrow question when evaluating the 

arguments of the petitioner.   

 Kennedy further clarifies this narrowness thru his explanation for how future 

cases of the University’s policy may evolve.  The opinion, despite tailoring its analysis to 

the limited question of if the petitioner was denied equal treatment, does contain guidance 

for how future cases over these types of disputes will be approached.  At the end of 

Section Three, Kennedy produces the following warning to the University, which also 

serves as potential guidance for future cases on the issue: 

That does not diminish, however, the University’s continuing obligation to satisfy the 

burden of strict scrutiny in light of changing circumstances. The University engages in 

periodic reassessment of the constitutionality, and efficacy, of its admissions program. 

See Supp. App. 32a; App. 448a. Going forward, that assessment must be undertaken in 

light of the experience the school has accumulated and the data it has gathered since the 

adoption of its admissions plan.13 
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This guidance can be read as another part of Kennedy’s hedging strategy.  Once again, he 

is demonstrating the ruling does not give broad leeway to Universities to develop 

affirmative action policies.  Instead, due diligence must be demonstrated by University 

plans, and data over the policies must be continually collected and evaluated.  This can be 

read as a hedge that is meant to placate those that would disagree with the decision.  Once 

again, the opinion is not making the claim that the University has an admissions policy 

that will always pass the strict scrutiny standard.  Instead, the opinion is making the very 

narrow argument that in this instance, the University has satisfied its obligations for 

providing all applicants with equal treatment.  The centrality of this hedge for the opinion 

is crystalized by the opinion’s conclusion.  The last two lines of the opinion are as 

follows, “The Court’s affirmance of the University’s admissions policy today does not 

necessarily mean the University may rely on that same policy without refinement. It is 

the University’s ongoing obligation to engage in constant deliberation and continued 

reflection regarding its admissions policies.”14  Concluding the opinion in this way 

demonstrates that the opinion is going out of its way to clarify the narrowness of the 

ruling’s scope.  While this move is effective at limiting the potential for criticisms to be 

raised of the opinion, it does, as previously discussed, run the risk of making the cases 

ruling almost meaningless.  This risk is countered by the implication of the Court ruling 

in the University’s favor.   

 Despite Kennedy’s reliance on hedging throughout the opinion, it is important to 

remember that, ultimately, the ruling in favor of the University did allow the affirmative 

action program to remain in place.  Although the decision is littered with claims that 

allow for future cases to be brought against the University of Texas, or other Universities 
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with similar programs, this decision did allow the University to continue its program.  In 

this way, it can be understood how the efficacy of hedging is somewhat harder to 

evaluate in a legal context.  Normally when evaluating an individual’s use of hedging, the 

metric by which you determine its efficacy is the degree to which the hedge makes the 

argument useless.  As this hedging is occurring in a Supreme Court opinion, it is 

somewhat impossible for the argument made by the opinion to be useless.  After all, the 

end result of the argument is the preservation of an admissions program.  Now, the claim 

can certainly be made that the hedging limits the impact that this cases precedent will 

have on future cases, and while that may certainly be the case, it is somewhat irrelevant 

to the argument at hand.  Remember, the present analysis is forwarding the claim that 

Kennedy has used hedging as a means to increase the persuasiveness of the ruling to the 

public, not as a means to create a robust precedent for affirmative action cases.  As far as 

that goal is concern, Kennedy has effectively deployed hedging to create an opinion 

devoid of the most controversial aspects of the case, which makes his deployment of 

hedging effective. 

Modal Qualifiers 

 Another tactic seen in the opinion is the use of modal qualifiers.  Famously 

discussed by Stephen Toulmin in their seminal work “The Use of Argument”, modal 

qualifiers refer to the words or statements that are used to demonstrate the strength of the 

connection between one’s data and their warrant.15  As described by Toulmin, “It may not 

be sufficient, therefor, simply to specify our data, warrant and claim: we may need to add 

some explicit reference to the degree of force which our data confer on our claim in 

virtue of our warrant.  In a word, we may have to put in a qualifier.”16  These qualifiers 
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often come in the form of terms like “necessarily” or if the data’s connection to the 

warrant is less certain “possibly”.  Modal qualifiers, however, are not only limited to 

expressions of certainty.   

Toulmin provides an example of how modal qualifiers come into play during 

legal argumentation, “Again, it is often necessary in the law-courts, not just to appeal to a 

given statue or common-law doctrine, but to discuss explicitly the extent to which this 

particular law fits the case under consideration, whether it must inevitably be applied in 

this particular case, or whether special facts may make the case an exception to the rule 

or one in which the law can be applied only subject to certain qualifications.”17  Put 

differently, legal arguments require modal qualifiers to demonstrate why certain 

precedents are relevant to the case at hand.  In the context of the Fischer II opinion, the 

use of modal qualifiers to bolster the opinion’s argument can be seen in two places. 

 The first place where modal qualifiers are seen are in a portion of the opinion 

already discussed: the first two sections.  As previously described, the first two sections 

establish why the standard of review established in Grutter, and the three-prong 

assessment developed in Fischer I, are the necessary frameworks for evaluating the 

University’s admissions policy.  In this context, however, the use of a modal qualifier is 

somewhat limited in terms of its effectiveness.  Normally, when deciding a case, a Court 

may have to go out of their way to justify the application of a particular precedent to the 

case at hand.  In Fischer II, however, little to no work was needed to establish the 

relevance of Fischer I (for obvious reasons).  Once that link was established, it created 

the necessary connection to Grutter, as Fischer I established the relevance of that case to 

the present matter. 
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 The more important modal qualifier comes when the opinion begins analyzing the 

petitioner’s argument.  During the summation of the facts of the case, the opinion 

provides this important insight into the troubling foundation of the petitioner’s argument: 

Despite the Top Ten Percent Plan’s outsized effect on petitioner’s chances of admission, 

she has not challenged it. For that reason, throughout this litigation, the Top Ten Percent 

Plan has been taken, somewhat artificially, as a given premise. 

Petitioner’s acceptance of the Top Ten Percent Plan complicates this Court’s review. In 

particular, it has led to a record that is almost devoid of information about the students 

who secured admission to the University through the Plan. The Court thus cannot know 

how students admitted solely based on their class rank differ in their contribution to 

diversity from students admitted through holistic review.18 

This move, though seemingly minor, is hugely important for understanding how Kennedy 

approached answering the petitioner’s arguments.  Fundamentally, Kennedy does not 

believe that the petitioner has established a sufficient “degree of force” by which they can 

connect their data (their rejection) to their warrant (the affirmative action policy unjustly 

costing them admission).19  He makes clear that they believe that the Top Ten Percent 

Plan is much more likely the cause of the petitioner being rejected from the University.  

Furthermore, it’s not only that the Top Ten Percent Plan is likely to blame, but that the 

acceptance of that policy as a given has prevented the Court from obtaining records that 

otherwise could have influenced them to side with the petitioner.  The second and third 

arguments put forward by the petitioner rely on data regarding the University’s diversity 

statistics to prove their point.  By the petitioner failing to connect their grievance to the 

Top Ten Percent Plan, the data that could have suggested that the petitioner was correct 
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that the University had already achieved its diversity goals was inaccessible to the Court.  

It is no surprise, then, when evaluating the arguments put forward by the petitioner that 

the Court found “The record itself contains significant evidence, both statistical and 

anecdotal, in support of the University’s position.”20   

 Such a rhetorical move is used in a few other places in the decision as well.  In 

fact, it occurs again in one of the most contested parts of the decision.  While discussing 

whether or not the University had already achieved its critical mass of diversity, there 

arose a dispute over what evidence should be considered by the Court.  Justice Alito’s 

dissent involved citations to numerous reports which they believed demonstrated that the 

University of Texas did not act in “good faith” while attempting to collect data on 

diversity statistics.21  For Alito, these reports, to use one of Toulmin’s modal qualifiers, 

necessarily proved that the University was failing to act in ways that meet the strict 

scrutiny standard of the Court.  Instead of contesting this reading of the reports, Kennedy 

instead chooses to dismiss the very connection between that data and the argument over 

the University’s conduct.  Kennedy not only refers to these reports as “extrarecord”, but 

claims that the “dissent relies upon [them]”.22  Once again, this demonstrates how 

Kennedy is able to frame the argument in such a way that allows the opinion to avoid a 

potentially contentious argument in favor of a simpler resolution.  Put differently, 

Kennedy is able to avoid tackling the complicated issue of whether or not the University 

conducted their studies in good faith by instead claiming that such questions were 

irrelevant to the decision.   

 These moves demonstrate the importance of the opinion’s use of modal qualifiers.  

The opinion utilized the qualifiers to further the framework that the Majority wanted to 
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use for approaching the case.  Creating the ties to Grutter and Fischer I allowed Kennedy 

to do the hedging that was previously discussed, as it created the necessary links between 

those cases precedents and the case at hand.  Additionally, calling into question the modal 

qualifier used by the petitioner allowed the Majority to frame their decision as an 

inevitable consequence of a bad approach by the petitioner’s counsel.  In terms of 

increasing the opinion’s reception to the public, such a move was extremely useful.  It is 

easier to convince a reader who disagrees with the ruling that the decision had to be made 

due to the short-comings of the party’s argumentative strategy than it is to convince a 

reader that their opinion is simply wrong.  

III. Conclusion 

 Fischer II presented Justice Kennedy with a unique set of challenges to navigate.  

The issue at the heart of the case, the constitutionality of affirmative action programs, 

was a nationally contentious issue.  The Court had already heard cases of a similar nature, 

whether that be the Grutter case in which Kennedy dissented and voted against 

affirmative action, or the 2013 Fisher case that left unanswered the validity of Texas’ 

program.  Like many of such cases, the Justice that landed squarely in the middle of this 

conglomeration of contention was Justice Kennedy.  The job of constructing a persuasive 

argument in defense of a hotly contested program fell, as it normally did, on him.  Unlike 

other opinions authored by Kennedy, however, the opinion in Fisher II was justified not 

through a strict reliance on precedent (as seen in the Obergefell decision), but rather 

through the narrow framework developed to analyze the case.  This move was largely 

effective, as it allowed Kennedy to author an opinion that received little to no backlash 
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from the public, and finally put to rest a decade-long case that Court had continually 

resisted to decide.  

 The two argumentative strategies that are unique to this opinion, hedging and 

modal qualifiers, are well suited for dealing with the complexities of this case.  In order 

to justify reneging on his opinion in Grutter, Kennedy had to find some way to 

differentiate the two cases.  If Fisher was viewed as too similar to Grutter, there would 

be no justification for Kennedy to swing.  Hedging provided Kennedy with the ideal 

argumentative strategy for creating such differentiation.  Kennedy deployed hedging to 

achieve that goal in two ways.  First, Kennedy hedged against the presumption that this 

case was about affirmative action writ large.  Thru his repetitive deployment of terms like 

“The circumstances of this case”, or “in an ordinary case”, Kennedy was able to construct 

Fisher II as a unique legal issue.23  That uniqueness was further developed by Kennedy’s 

continued emphasis on the possibility for future cases to reach different conclusions 

regarding Texas’ program.  The opinion contained consistent reminders that the job of the 

University was to constantly collect and analyze data regarding its diversity initiatives in 

order to insure their program maintained its compliance.  Including statements like that 

helped Kennedy position his opinion as not a reversal of his decision in Grutter, as this 

decision was not one that either affirmed the constitutionality of affirmative action 

programs as a whole, and in reality did not fully affirm the validity of Texas’ program.  

In doing so, Kennedy was able to provide the justification necessary for his departure 

from Grutter. 

 Of course, simply differentiating the two cases was insufficient to validate 

Kennedy ruling in a particular way, which is where the use of modal qualifiers comes 
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into play.  Given that Kennedy traditionally utilizes a reliance on precedent to claim he 

had no choice but to rule in a certain way (a la the Obergefell ruling), Fisher II required 

him to use a different method for validating his swing.  Relying on precedent would have 

meant he re-affirmed his decision in Grutter, as that was the precedent for these cases.  

So, instead of relying on that precedent, Kennedy instead focused on developing a 

framework for analyzing the case which made a decision in favor of Texas necessary.  

First, he established the claim that the petitioners had missed the real issue at hand in the 

case, that being whether or not the Top Ten Percent Plan should be blamed for the 

petitioner’s failure to be admitted.  Once he establishes that frame, it becomes very easy 

for him to make the arguments that follow in the opinion, as he is able to repeatedly claim 

that a different conclusion could have been reached had more data been collected on the 

Top Ten Percent Plan.  The second thing he was able to do is dismiss key evidence used 

by the dissenters, in order to further cement the necessity for siding with Texas.  Doing so 

allowed him to construct a set of evidence for the case that, when examined, could only 

produce a decision in favor of the University’s program.  That was only possible, 

however, because of the framework he was able to establish which prevented the 

petitioners from connecting their data (evidence for the case) to their claim (the decision 

should be in their favor). 

 Combining these two argumentative strategies allowed Justice Kennedy to 

construct a persuasive opinion.  Kennedy was able to create the conditions necessary for 

him to swing via the differentiation created by his hedging.  He then was able to create a 

framework that, when applied to this unique case, produced a decision in favor of the 

University of Texas.  By combining these tactics, Kennedy’s decision was able to center 
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the discussion of Fisher II on the relevant facts in the case, and not the broader 

constitutional questions about affirmative action’s validity.24 That produced a decision 

that was largely received well by the public, and adequately justified his “surprising” 

reversal.25  

 Understanding as much furthers our knowledge of Kennedy as a rhetorician.  In 

the Obergefell decision, we observed Kennedy’s ability to seamlessly navigate the 

complex social and legal issues of the same-sex marriage case by using the dictum to 

make the social arguments in favor of legalization that he could not put in the opinion 

proper.  Fisher II provides us with a different example of Kennedy demonstrating his 

rhetorical competency.  Instead of finding a way to navigate the complex social dynamics 

at play in the affirmative action debate, Kennedy found a way to craft a ruling that side-

stepped that contentious issues and refocused the debate on the narrow question of the 

constitutionality of Texas’ program.  While this ultimately made the potential impact of 

the Fisher II ruling more limited in scope, it did allow Kennedy to construct another 

opinion that was both legally, and socially, persuasive.     
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Chapter Four: 

Justice Kennedy’s Decision in Roper v. Simmons 

“Roper appears to be a quintessential Kennedy swing-vote case…A closer look, however, 

reveals its uniqueness.” 

-Esther Hong, 20181 

 From afar, the Supreme Court’s decision in the juvenile execution case of Roper 

v. Simmons seemed to be business as usual.  A landmark case was presented to the Court, 

inevitably resulting in a 5-4 split between the Justices.  As is often the case, the deciding 

fifth vote was Justice Kennedy, who then authored the Majority opinion.  Same old, same 

old…right?  As Esther Hong observes, while on face the Roper case has all of the 

hallmarks a classic Kennedy swing-vote case, the nuances present in the case make it 

rather unique.  First, there appeared no clear ideological commitment present in the vote; 

Justices who normally sided against one another were aligned on this case.2  Further 

complicating matters were two previous cases decided by the Court over this question.  

One, the case of Thompson v. Oklahoma, was ruled on prior to Kennedy’s induction onto 

the Court.  The other, Stanford v. Kentucky, did involve Justice Kennedy, wherein he 

voted to uphold juvenile execution for juveniles over the age of sixteen.  These two 

factors create a unique situation in the Roper case that is unlike any other that Justice 

Kennedy was presented with during his tenure.3  As such, understanding how he 

approached this case, and the similarities it may hold to other opinions he authored while 

swinging, can shed light on whether or not he utilized consistent rhetorical strategies 

when he swung. 

I. Background 
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 Roper was a high-profile case that generated a great deal of controversy and 

public debate during its deliberation.  One need not look further than how editorials were 

discussing the case to see how controversial the case had become.  One outlet referred to 

the case as “the Supreme Court [choosing] to exercise its governmental branch's full 

power in interpreting the Constitution.  Justices will take a side in a culture war that has 

galvanized conservative Christians and strict constitutionalists.”4 Another claimed that 

Roper was “One of the most important things the U.S. Supreme Court will do during this 

year's session.”5 All this is to say that there not only was an understanding from the 

public about how important the ruling would be, but there also were deeply entrenched 

social views clashing on each side of this issue. 

 Furthering this controversy was the lack of consensus over how each Justice 

would vote on the matter.  One outlet effectively summarized the public’s expectations 

on how the decision would shake down: 

Yet if there were any hints how the court will vote, they weren't obvious in the justices' 

remarks during arguments heard Wednesday. It may come down to a swing vote -- most 

likely by Justice Sandra Day O'Connor or Anthony Kennedy -- to side with, or against, 

the four justices who are on record as opposing juvenile executions -- John Paul Stevens, 

David Souter, Ruth Bader Ginsburg and Stephen Breyer.6 

There was a clear understanding that four justices were already a lock to vote against 

juvenile executions, which meant that all eyes were on the two Justices that the public 

viewed as potential swing-votes on the matter: O’Connor and Kennedy.  Given that both 

Justices had no track record on the matter since their joining of the Supreme Court, no 

one really knew how either would view the case.  That lack of clarity implicitly creates 
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an expectation that either Justice, regardless of which way they voted, would need to 

clearly explain their rationale.  Given Justice Kennedy ultimately did swing and vote 

against juvenile executions, it is no surprise that the four other Justices allowed him to 

author the Majority opinion, and provide his rationales for voting against juvenile 

executions.  To determine whether or not Justice Kennedy effectively did so, attention 

can be turned to the strategies he employed while making the opinion. 

II. The Opinion 

 Before discussing the specific strategies utilized in the opinion, it is important to 

understand the framework for how Kennedy is approaching this case.  Unlike other cases, 

the Roper case is not an exploration of the relevant case-law to determine what 

precedents should guide the Court.  Instead, Kennedy is seeking to determine if society 

has evolved in such a way that nullifies the arguments previously made in defense of 

juvenile executions.  This is made clear in the opinion’s first section, wherein Kennedy 

states the following: 

The prohibition against “cruel and unusual punishments,” like other expansive language 

in the Constitution, must be interpreted according to its text, by considering history, 

tradition, and precedent, and with due regard for its purpose and function in the 

constitutional design. To implement this framework we have established the propriety 

and affirmed the necessity of referring to “the evolving standards of decency that mark 

the progress of a maturing society” to determine which punishments are so 

disproportionate as to be cruel and unusual. Trop v. Dulles, 356 U. S. 86, 100–101 (1958) 

(plurality opinion).7  
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Here, Kennedy concedes that issues such as precedent are important for determining how 

the Court interprets the Constitution, but they are not the only things which determine 

how the Court interprets Constitutional rights.  As societies continue to evolve, whether 

or not the “purpose and function” of the Constitutional right of protection from cruel and 

unusual punishment applies to a given situation will inevitably ebb and flow.  That is to 

say that as societal norms, in the Court’s words, “matures” so to must the Court’s 

interpretations of Constitutional rights.   

Understanding this as the framework for Kennedy’s approach to the case is 

important, as it changes what he must convince the reader over.  In the previous cases 

analyzed, Kennedy’s either was arguing in favor of creating a new constitutional right for 

individual’s, or was arguing that past precedents did not apply to the case in question.  In 

Roper, Kennedy is doing something completely different, as he must convince readers 

that societal norms have evolved in such a way that not only nullifies past rulings, but 

warrant an expansion of the Eighth Amendment.  With this understanding in mind, 

attention can be turned to the tactics deployed by Kennedy to convince readers that such 

an interpretation is justified. 

Modal Qualifiers 

 Recall the discussion of modal qualifiers from Chapter 3.  When arguing in the 

legal context, modal qualifiers are necessary to establish the criteria under which certain 

aspects of case law do, or do not, apply to a given case.  That is to say that legal 

argumentation requires producing a justification for applying certain precedents to a case, 

while also justifying why countervailing precedents ought not to be considered.  The need 

to produce such an argument is arguably most clear in cases in which the Court is 
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overruling a past precedent.  In those instances, justifying either the creation of a new 

precedent, or the application of a different precedent in a new way, is a necessary 

component of an argument in favor of a reversal.  As Roper was such a case where 

justifying an overruling was necessary, it should come as no surprise that the opinion’s 

first section is dedicated to explaining the new criteria for evaluation that lead the Court 

to reverse its decision in Stanford. 

 The opinion utilizes two other death penalty cases in order to establish this new 

criteria, beginning first with the case of Atkins v. Virginia.8  In Atkins, the Court was 

tasked with determining if the death penalty should be given to individuals with an 

intellectual disability.  Unlike the Stanford ruling, the Court determined that the Eighth 

Amendment did apply to such cases, and ruled that the death penalty could not be given 

to individuals with an intellectual disability.  Of course, a component of the Atkins ruling 

was the differentiation between it and the Stanford ruling.  Originally, the Court argued 

that the societal views on giving the death penalty to individuals with an intellectual 

disability were markedly different from its view on executing juveniles, which warranted 

a different ruling.  The job of the Roper decision, then, was to explain why that 

differentiation was, in fact, incorrect. 

 To prove the applicability of Atkins, Kennedy used another modal qualifier to 

connect the criteria used in Atkins to Roper.  The Court ruled in Atkins that the Eighth 

Amendment did apply due to the evolution of social norms since the last time the Court 

ruled on the question in Penry v. Lynaugh.  Naturally, the way to prove the applicability 

of Atkins to the present case was to demonstrate that the criteria used to justify an 

overruling in Atkins applied to the Roper case as well.  If Kennedy could prove that such 
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similarities existed between the cases, then the argument for looking to Atkins instead of 

Stanford as the relevant precedent could be made.  Thus, the opinion’s second section 

begins with a comparison between the social factors that influenced Atkins, and the 

similarities that exist for giving juveniles the death penalty.   

When Atkins was decided, thirty States had outlawed the death penalty for 

persons with an intellectual disability.  Of those thirty States, twelve had outright banned 

the death penalty in all cases, and eighteen that maintained it but excluded persons with 

an intellectual disability from receiving it.9 At the time of the Roper ruling, thirty States 

also had bans that prevented juveniles from receiving the penalty, with twelve States still 

maintaining outright bans on the death penalty, and eighteen States excluding juveniles 

from receiving the death penalty.10  The fact that the same number of States have 

outlawed the death penalty for individuals with an intellectual disability as they have for 

juveniles is a rather convincing argument for applying Atkins to Roper.   

 Not only did similarities exist in how many States had banned the practice, but the 

use of the practice was also extremely limited in both instances.  As the opinion explains, 

“Atkins emphasized that even in the 20 States without formal prohibition, the practice of 

executing [individuals with an intellectual disability] was infrequent. Since Penry, only 

five States had executed offenders known to have an IQ under 70. 536 U. S., at 316. In 

the present case, too, even in the 20 States without a formal prohibition on executing 

juveniles, the practice is infrequent. Since Stanford, six States have executed prisoners 

for crimes committed as juveniles.”11  Kennedy uses these statistics to further cement the 

comparison to Atkins, as not only do the bans demonstrate some sort of societal 

consensus against the death penalty in these instances, but the lack of its use within States 
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that allow it demonstrates a clear lack of support for it.  Put differently, the lack of its use 

in States which maintain it demonstrates that a societal consensus in favor of the death 

penalty for juveniles does not exist.  Establishing these comparisons allows Kennedy to 

demonstrate that the criteria used in Stanford no longer applies to the present debate, 

allowing him to shift the focus of the case towards an application of Atkins. 

The Court does, however, include a caveat for its comparison between Atkins and 

Roper.  Though the statistics on States banning, or not employing, the death penalty in 

both cases align, the change in the number of States that adopted such views did not 

change dramatically between the Stanford and Roper cases.  Whereas sixteen states had 

changed their policy on the death penalty for individuals with an intellectual disability 

between Perry and Atkins, only five States changed their position on juvenile execution 

between Stanford and Roper.  Kennedy is able to overcome this potential criticism in two 

ways.  First, he correctly points out that when Perry was decided, only two States had 

prohibitions in place.  When Atkins was decided, however, 12 States already had banned 

the execution of juveniles under the age of eighteen, while fifteen had prohibitions on 

executing juveniles under the age of seventeen.12  This is important as it, once again, 

allows Kennedy to return to the question posed at the beginning of the opinion; how has 

the way in which society evolved changed how we should interpret the Eighth 

Amendment?  If it was proper for the Court to reverse its decision in Perry because of the 

shift in State’s policies, then it would stand to reason not only that Stanford should be 

treated in a similar manor, but even perhaps that the Court was incorrect in its 

interpretation of societal values during the Stanford ruling.  This latter claim is an 

important, and necessary, addition to the argument Kennedy is making regarding Atkin’s 
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applicability, which will be further explored when Kennedy’s next argumentative tactic is 

discussed. 

 The other modal qualifier used in the opinion’s second section relates to the 

application of the case of Thompson v. Oklahoma to the Roper case.  A year prior to the 

Stanford ruling, the Court determined that the Eighth Amendment should be applied with 

“special force” to instances of the death penalty, given that the death penalty is the 

country’s most severe punishment.13 The Court then developed three differences between 

adults and juveniles in order to prove that juveniles could not be classified as among the 

“worst offenders” who were deserving of the death penalty.14  The three differences 

found by the Court were: the underdeveloped sense of maturity and responsibility in 

juveniles, the increased susceptibility to negative external influences, and the general 

malleability of juvenile’s character.15  Based on these three differences, the Court 

determined that juveniles could not possibly be classified as the worst offenders, given 

the increased responsibility that adults must bear for their actions as they have an 

increased awareness of what they are doing.  Additionally, the Court argued that the 

justifications for the death penalty (retribution and deterrence) were not applicable to 

juveniles.  As they cannot be given the same culpability as adults for their crimes, 

claiming their death is a necessary retribution does not make sense.  Similarly, their lack 

of awareness of what they are doing, as well as their still underdeveloped characters, 

makes the likelihood of the death penalty deterring their action minimal.  For those 

reasons, the Court determined that the Eighth amendment protected juveniles under the 

age of sixteen. 
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 After this summary, Kennedy then begins using the Thompson decision as a 

modal qualifier for his decision in Roper.  Instead of looking toward the Stanford ruling’s 

claim that anyone over the age of sixteen was unprotected by the Eighth Amendment, the 

question should be why those between the ages of sixteen and eighteen are seemingly 

mature enough to be given the same culpability as an adult for their crimes.  Shifting the 

question in this way once again allows Kennedy to both bring the conversation of the 

case away from the Stanford precedent, and refocus the question of the decision to how 

current societal attitudes better align with a different case’s precedent.  Of course, in 

order for this move to be effective, Kennedy has to win the argument that those between 

the ages of sixteen and eighteen are still sufficiently immature to be granted protections, 

which Kennedy is able to win because of his focus on societal values. 

 In order to win the argument that Roper deserves Eighth Amendment protections, 

Kennedy must justify the creation of a categorical rule that applies the Amendment’s 

protection to all eighteen year olds.  As the Court is generally adverse to the creation of 

categorical rules, much disagreement emerged from both the dissenters and the 

defendants.  They relied mostly on precedential and policy based arguments to challenge 

Kennedy’s interpretation of the case.  To them, the possibility that someone under the age 

of eighteen could be well aware of the actions they are committing, as well as the Court’s 

previous inclinations to decide these cases on a case-by-case basis, are sufficient reasons 

for refusing the categorical rule.16  Once again, Kennedy’s ability to beat this argument 

relies on his shift both to the Thompson case, as well as his emphasis on societal values.  

Kennedy is able to dismiss the argument that someone could deserve the death penalty 

despite being younger thru an emphasis on the countervailing social risk presented by the 
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dissenter’s position.  Just as that risk exists, if the death penalty could be applied to 

juveniles, there also exists a risk that the brutal nature of a crime may “overpower” how a 

jury thinks about the mitigating factor of the offender’s age.17   

Again, if the question of this decision was whether or not Stanford applied to this 

case, raising such an objection would be insufficient to disprove the dissenter’s argument.  

However, given the shift to frame Roper around the evolution of our society’s views on 

punishment, Kennedy is able to claim these risks as further justifications for an 

application of Thompson.  He does this by making the argument that the lack of 

challenges to Thompson after it was made demonstrates that there exists some societal 

belief that the youth should be protected from society’s cruelest punishment.  If that is the 

case, then drawing a categorical line at eighteen should not be any more controversial, or 

less justified, than drawing one at sixteen.  In fact, given how many other aspects of the 

law use eighteen as the cut-off between youth and adulthood, it seems more intuitive to 

create a categorical line at eighteen than it would sixteen.  Those arguments are what lead 

Kennedy to conclude the section by stating, “These considerations mean Stanford v. 

Kentucky should be deemed no longer controlling on this issue.”18 

Argument by comparison 

The final section of the opinion relies on an argumentation tactic that most people 

are very familiar with: arguments by comparison.  As explained by Chaïm Perelman in 

their previously cited work The New Rhetoric: A Treatise on Argumentation, arguments 

by comparison are some of the most common types of arguments, and, in some ways, 

represent the foundation of argumentation: 
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Argumentation could not proceed very far without making use of comparisons, where 

several objects are considered in order to evaluate them through their relations to each 

other. In this sense arguments by comparison should be distinguished both from 

arguments by identification and from arguments by analogy. In saying "Her cheeks are as 

red as apples," or "Paris has three times as many inhabitants as Brussels," or "He is 

handsomer than Adonis" we are comparing realities and doing it in a way which seems 

much more susceptible of proof than a simple statement of similarity or of analogy.19 

These types of arguments have a few important characteristics that differentiate them 

from other types of arguments.  First, they rely on some form of measurement.  This is to 

say that comparisons require some type of categorization in order to establish how the 

two variables are being compared.  Different examples of criteria’s could be 

“Comparisons...made by opposition (the heavy and the light), by ordering (heavier than), 

and by quantitative ordering (the weight in terms of units of weight).”20  Another 

characteristic of this type of argument is the ability for it to bring two otherwise unrelated 

concepts together.  As Perelman explains, “As soon as there is a comparison of elements 

which are not integrated into a system, the terms of the comparison, whatever it may be, 

interact with each other.”21  Put differently, although two variables may not exist within 

the same argumentative schema, or they may not traditionally be viewed as things in 

conversation with each other, arguments by comparison allow those concepts to be put in 

conversation with each other.  This could happen in two ways: one value that is presented 

as the absolute term (i.e. the term that something is being compared to) is given an 

absolute value that then implicates the value of thing being compared to it, or it could be 

that two things that could be viewed as simply incommensurable are compared in a way 
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that makes them able to co-exist.22  In either scenario, the possible short-coming of 

arguments by comparison is exposed, “this is how arguments by comparison are quasi-

logical. They are often presented as a statement of fact, whereas the relation of equality 

or inequality which is asserted is often nothing more than a claim of the speaker.”23  

When things are compared in ways that they previously had not been, the creation of 

value is normally not a byproduct of any fact or some universal value criterion.  Rather, 

arguments by comparison rely on the speaker to create some standard of equivalency that 

allows the two arguments to be compared. 

 When it comes to the last section of the Roper opinion, the use of an argument by 

comparison is made evident by the section’s first line.  Kennedy begins the section with 

the following, “Our determination that the death penalty is disproportionate punishment 

for offenders under 18 finds confirmation in the stark reality that the United States is the 

only country in the world that continues to give official sanction to the juvenile death 

penalty. [emphasis added]”24  The part of that sentence given emphasis is, quite clearly, 

an argument by comparison.  There is not only the clear comparison between the United 

States and other countries, but the first half of the sentence also clearly establishes a 

comparison by ordering.  It is not only that the United States has a policy that should be 

compared to the other countries of the world, but describing the current state of United 

States’ policy as a “stark reality” makes clear that the policy of every other country is the 

superior moral position. 

 Remember, an important characteristic of arguments by comparison is the 

bringing together two concepts that otherwise may exist in different argumentative 

schemas.  When considering this within a legal context, developing credible arguments 
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by comparison may become tricky.  Although both the United States’ policy on juvenile 

execution and other countries policy’s on the question both technically exist within the 

same argumentative spheres insofar as they are laws, they clearly differ given that they 

are not governed by the same each other.  This is to say that both these policies are the 

byproduct of laws, and thus on some argumentative level they are related.  However, the 

fact that there is no clear international law that requires all countries view juvenile 

execution in the same way, creating a hierarchy between other country’s policies and our 

own policy is not immediately clear. 

 This issue is furthered by the general lack of clarity regarding the interaction 

between domestic and foreign law.  As legal scholars have pointed out, it is not 

uncommon for Justices to cite foreign legal systems when providing their rationales for 

their decisions.25  Despite this, there is no clarity over the normative relationship between 

domestic and foreign law.26  While there is a general acceptance that foreign law can be 

cited to validate a decision, there is little to no discussion of how one should interpret 

tension that may exist between foreign and domestic law.  In the United States, this issue 

has largely been avoided by domestic courts rarely making rulings that reference foreign 

law, and almost never claiming that an international law should supersede domestic 

laws.27 Interestingly, one of the cases that prompted legal scholars to pay greater attention 

to this issue was Roper.  This raises two questions, then, for the present analysis: why did 

the Court choose to cite foreign law in this case, and how did they justify their citation. 

 Answering the second question is slightly easier, as the text of opinion makes 

clear why Kennedy found such citations important.  First, Kennedy makes clear that the 

citation of other country’s policies is not the determining factor of the decision.  As the 
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opinion clearly states after the previously cited line which opens the opinion, “This 

reality does not become controlling, for the task of interpreting the Eighth Amendment 

remains our responsibility.”28  Following the opening of the section with this line makes 

clear that Kennedy is aware of the possible controversies that may arise from the Court 

choosing to allow foreign law to dictate the outcome of domestic cases.  Providing this 

line thus allows Kennedy to frame the inclusion of this section as not necessarily an 

argument in defense of using foreign law to overturn domestic law, but rather this 

application demonstrates that the Court has correctly interpreted the evolution of societal 

standards given how in line the ruling is with other country’s views on the subject. 

 Of course, Kennedy does follow this hedge with a defense of using foreign law to 

guide the Court’s thinking.  Recall, in order for arguments by comparison to become 

effective, the speaker must justify why two variables should be compared.  In a legal 

context, Justices are given a rather easy way to justify such a comparison: precedent.  If 

Kennedy can prove that citations of foreign law are not an uncommon practice, it stands 

to reason that utilizing such a comparison in the case of Roper is not outside the purview 

of the Court.  To prove such precedent exists, Kennedy cites a previous Eighth 

Amendment case, “Yet at least from the time of the Court’s decision in Trop, the Court 

has referred to the laws of other countries and to international authorities as instructive 

for its interpretation of the Eighth Amendment’s prohibition of ‘cruel and unusual 

punishments.’”29  Again, the choice of language here is telling.  Kennedy is clear that 

Trop was not a case that determined that foreign law is the reason that a domestic law 

was overturned.  Instead, foreign law was “instructive” in how the Court interpreted what 

constituted cruel and unusual punishment.  Just like it was instructive in Trop, foreign 
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law could once again instruct the Court to think about the Eighth Amendment in a certain 

way, even if was not “controlling” for the Court.30 

 Further justifying the use of foreign law, Kennedy cites the case that the previous 

section clarified was the appropriate precedent for Roper: Thompson.  When deciding the 

Thompson case, the Court, “[noted] the abolition of the juvenile death penalty ‘by other 

nations that share our Anglo-American heritage, and by the leading members of the 

Western European community,’ and observing that ‘[w]e have previously recognized the 

relevance of the views of the international community in determining whether a 

punishment is cruel and unusual.’”31  Using Thompson to justify the opinion’s turn 

towards international law accomplishes a few things for Kennedy.  First, it implicitly 

justifies the criteria for ordering present in this argument by comparison.  The opinion 

prefaced this section with a lengthy justification for reading Thompson as the relevant 

precedent for Roper.  By doing that, Kennedy has established that disagreeing with 

Thompson would be an improper reading of the relevant precedents in the case.  Thus, if 

Thompson thought foreign law was an important factor to consider on this matter, and the 

Thompson ruling has not faced much criticism since its deliverance, it makes sense to 

once again to consider such factors while deciding Roper.   

The second thing this citation does is insulate Kennedy’s move from larger 

criticisms of citing foreign law.  Kennedy makes clear that the Court has a history of 

citing foreign law when determining if a punishment is cruel and unusual.  It is that 

historical trend that provides the justification for looking to foreign law in Roper.  So, for 

those who believe that foreign law should remain outside the purview of domestic cases, 

they can be right in cases unrelated to the Eighth Amendment.  However, in order for 
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such criticisms to apply to Kennedy’s use of foreign law, critics must explain why the 

Court should not follow its historical trend of using foreign law to influence these cases.  

Establishing this burden for criticisms to overcome thus allows Kennedy to use foreign 

law in a way that is less likely to generate substantial criticism. 

Now, the other question that the citation of foreign law poses for the present 

analysis, the question of why they choose to employ it, is slightly more difficult to 

answer.  Assigning intent to any speaker’s actions is extremely difficult absent the 

speaker clarifying their intentions.  For that reason, perhaps the more relevant way to 

phrase this question is what this citation of foreign law does to bolster the conclusion of 

the ruling.  The answer to that question is best stated by the conclusion of this section, 

wherein Kennedy says the following: 

In sum, it is fair to say that the United States now stands alone in a world that has turned 

its face against the juvenile death penalty…It is proper that we acknowledge the 

overwhelming weight of international opinion against the juvenile death penalty, resting 

in large part on the understanding that the instability and emotional imbalance of young 

people may often be a factor in the crime. See Brief for Human Rights Committee of the 

Bar of England and Wales et al. as Amici Curiae 10–11. The opinion of the world 

community, while not controlling our outcome, does provide respected and significant 

confirmation for our own conclusions.32 

These lines make it clear why Kennedy believes citing foreign law is necessary in this 

instance.  Remember the framework for the decision that was provided in the cases 

summation.  There exists a “necessity of referring to ‘the evolving standards of decency 

that mark the progress of a maturing society’ to determine which punishments are so 
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disproportionate as to be cruel and unusual.”33  If one is to determine how societal 

standards for what constitutes cruel and unusual punishment have evolved, looking at 

how other societies have answered that question seems relevant.   

Not only does it seem relevant, but given the uniqueness of the United States’ 

position on this question, such a citation provides compelling contexts for reevaluating 

our position.  Citing foreign law in this instance is thus instructive not because it just 

demonstrates a differing viewpoint to that of the United States, but because it 

demonstrates how behind the United States is on this question.  It is not just that the 

United States disagrees with other countries on this question, but that we “stand alone” in 

our interpretation of cruel and unusual punishment.  Citing foreign law is thus necessary 

in this instance, as it provides the context that proves there is a necessity for the Court to 

reinterpret its views on the subject.  Providing such context, again, does not mean that the 

Court believes that the existence of foreign law in contradiction to our own law is 

sufficient cause for reinterpretation.  Rather, it provides “respected and significant 

confirmation” that the Court was correct in determining that a reexamination of our 

previously held moral standards was necessary.34 

III. Conclusion 

Roper presented unique rhetorical struggles which Kennedy was forced to 

navigate.  From the disagreements over which precedents should be considered, to the 

calls to look more to societal standards than precedent, even to his inclusion of foreign 

law in defense of his ruling, there were numerous instances in which the opinion was 

presented with a difficult rhetorical dilemma to overcome.  Each dilemma posed a threat 
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to the persuasiveness of Kennedy’s opinion.  Yet, as is the case with the two previously 

analyzed opinions, Kennedy demonstrates that he was up for the challenge.   

Kennedy first demonstrated rhetorical competence thru the way in which he 

outlined his decision.  The decision can be broken down into three distinct parts.  The 

first part gave the history of the case and then outlined the Court’s approach to resolving 

cases involving constitutional interpretations. Following that was the second part of the 

decision, which focused on why the Court should use Atkins and Thompson, and not 

Stanford, as the relevant precedent for the case.  The final part of the ruling was then the 

use of foreign law to support the conclusion reached by Kennedy.  Framing the opinion in 

this way helped Kennedy construct a persuasive opinion.  

Leading off the opinion with a call both to examine the relevant precedents of the 

case as well as determine how societal standards have evolved is an effective framework 

for approaching Roper.  Especially when it comes to matters of constitutional 

interpretation, many Justices (think, for example, of former Justice Antonio Scalia) would 

resist the implication that the evolution of social norms should change how Amendments 

are interpreted.  In order to counter this, Kennedy does not just push for the evaluation of 

such norms, but instead calls for the Court to consider those norms whilst they are 

evaluating the relevant precedents of the case.  Framing the decision in this way is 

powerful, as it allows for Kennedy to begin blurring the line between the social and the 

precedent based arguments.  When calling for the Court to interpret the relevant 

precedents in light of evolving social norms, Kennedy is already establishing an 

argument for moving away from Stanford.  Society has evolved since the Stanford ruling, 



Manchester 90 
 

the times have changed, thus tying the Court to a hard and fast interpretation of Stanford 

as the de facto correct case law to use in this instance, makes little since. 

The second part of the ruling then effectively capitalizes on this established 

framework.  Thru the use of modal qualifiers, Kennedy is able to demonstrate why the 

Court should avoid an application of Stanford that is both based in both precedent and 

social arguments.  From a precedential perspective, Kennedy uses Thompson as proof 

that there is a hesitance against juvenile execution.  Thus, the question should not be 

“why was Stanford correct that juveniles over sixteen should be executed” but rather 

“why shouldn’t Thompson’s ruling that minors under sixteen are protected apply to those 

over eighteen?”  Reframing the debate in this way allows Kennedy to once again return 

to the social arguments regarding the moral character of eighteen year olds.   

Further, the turn to look towards Atkins is a move steeped in a combination of 

precedent and social arguments.  The implication for looking to Atkins over Stanford is 

precedential in nature, meaning that choosing to look to Atkins as the relevant precedent 

leads one to rule in the way that Kennedy did.  Justifying that move, however, was done 

in a purely social way.  Kennedy used modal qualifiers to demonstrate that the factors 

that influenced the ruling in Atkins better matched the factors that are at play in Roper.  

Those factors, however, were related to the relevant social arguments being made in 

favor of each policy.  As the argument made in favor of using Atkins was the number of 

states that had prohibited the type of executions at play in the case, the foundation for 

Kennedy’s argument that a different precedent should be used was a social argument.  Of 

course, when describing these arguments, that is not how Kennedy framed his modal 

qualifiers.  Instead, everything was framed as a matter of precedent.  It was not because 
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there was persuasive social argument in favor of overturning Stanford that the Court 

should apply Atkins, it just so happens that the facts of the Roper case best match Atkins.  

That framing of the modal qualifier is important, as it allowed Kennedy to frame this use 

of a different precedent as a requirement based on these past precedents, and not a shift 

based on a social argument he believed to be valid. 

Then, after establishing the precedential necessity ruling, Kennedy concludes with 

a final part that situates the ruling within the larger social conversation over juvenile 

execution.  Doing so was effective because of what it was able to do for those who may 

disagree with Kennedy’s interpretation of the precedent arguments.  If after reading the 

first two parts of the decision, someone disagreed with how Kennedy interpreted the 

relevant precedents in the case, the third part of the opinion forces them to justify their 

disagreement in light of the overwhelming amount of social evidence that the ruling was 

a correct one.  Ending the opinion by demonstrating the United States is unique in its 

archaic interpretation of cruel and unusual punishments raised the bar for what opponents 

of the ruling would have to prove to dispute the opinion.  Put differently, even if you 

disagree that Atkins and Thompson are more instructive precedents than Stanford, given 

how behind the United States is on this question, why ought we not interpret the 

precedent question in this way?  Forcing opponents to answer such a question allowed 

Kennedy to situate his opinion as the correct way, both from a social and precedent 

perspective, to interpret the case, which is a move that helps the opinion seem persuasive 

when read against opposing viewpoints. 

Understanding this provides further develops our knowledge of Kennedy as a 

rhetorician.  In Roper, we see Kennedy once again using modal qualifiers in order to 
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validate his legal reasoning behind the case.  That, however, is where the similarities 

between this and his other opinions ends.  Instead of separating the social and legal 

arguments in the case (as he did in Obergefell) or hedging against the relevance of those 

social arguments to the case (like he did in Fisher II), Kennedy utilized the social 

arguments of the case as proof that his legal reasoning was correct.  Kennedy very well 

could have constructed an opinion that was totally devoid of the social arguments against 

juvenile execution and instead focused all of the opinion on proving that Atkins and 

Thompson validated his opinion.  However, Kennedy chose to utilize the international 

consensus against juvenile execution in order to further validate his argument.  In this 

specific case, the reliance on such an argument proves effective.  If the international 

consensus against juvenile execution was not as overwhelming as it was at the time of the 

ruling, then citing it would have done little to validate his legal reasoning.  But, given that 

such a consensus did exist, Kennedy wisely used that fact in his favor to complement the 

opinion’s legal arguments.  This move, once again, demonstrates his rhetorical 

competency.  
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Chapter Five: 

The Rhetorical Study of Judicial Opinion Writing 

With the case studies undertaken, attention can be turned to what the analysis of 

each means for the larger questions posed by the study.  The project began with the goal 

of demonstrating that rhetorical theories hold explanatory power with regards to judicial 

opinion writing, insofar as they can explain why Justices both relied on certain arguments 

over others and choose to construct their opinions in the way that they did.  Thru a 

summation of the conclusions reached by each Chapter’s case study, it can be seen that 

there is in fact similarities in the way that Justice Kennedy constructed his opinions in 

each of the three controversial cases analyzed.  Such similarities demonstrate the 

potential for further studies to be undertaken which further connect the study of judicial 

opinion writing with the field of rhetoric. 

I. Summary of Findings 

 The aim of the study was to answer the question of how Justice Kennedy went 

about justifying his subversion of public expectations regarding opinions he was writing.  

From an argumentation theory perspective, the theory which explains how he could go 

about doing such is disassociation.  In argumentation theory, dissociation refers to the 

process by which two seemingly incompatible concepts can co-exist in non-contradictory 

ways.  When applied to a Justice writing an opinion for the Supreme Court, the 

applicability of the theory is clear.  When Justice Kennedy was writing an opinion that 

ruled in a way that subverted public expectations, or at least some of the public’s 

expectations, there existed a rhetorical contradiction that he was forced to navigate.  This 

contradiction is further exacerbated when the case in question is one of high salience.  Put 
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differently, when cases are extremely controversial, violating the public’s perception of 

how you would rule increases the necessity for a Justice to craft a decision that justifies 

the subversion of that expectation.  In such cases, Kennedy was required to demonstrate 

that the public’s perception of his beliefs on the case were not, in fact, in contradiction 

with the way he ultimately ruled in the case.  To understand how he was able to achieve 

this, attention can be turned to the specific decisions that he authored in cases where such 

contradictions had to be navigated. 

 In the case of Obergefell v. Hodges, Kennedy was in a position that matches the 

previously described conditions.  Despite a history of ruling in favor of protections for 

LGBTQ individuals, there was a strong belief that Kennedy would hold the line, and vote 

against same-sex marriage.  Furthermore, the case was extremely controversial.  Few 

Court cases during Kennedy’s tenor pulled as much public attention as that of Obergefell.  

As such, when Kennedy ultimately decided to uphold same-sex marriage, the ability for 

him to justify his dissociation was certainly necessary.  Within the opinion, he adopted 

three approaches to justify the dissociation.  First, Kennedy separated the social and legal 

reasons for upholding the right to same-sex marriage. Through his use of a dictum, 

Kennedy was able to make the social, or value-based, reasons he believed same-sex 

couples had the right to marriage, without including them in the legal precedent of the 

case.  Separating the issues in this way allowed Kennedy to implicitly hedge against 

value-based criticisms of his ruling.  If one disagreed with same-sex marriage on the level 

of values, then they could disagree with the dictum, but not necessarily the opinion 

proper.  It created a clear hierarchy in Kennedy’s argumentation, wherein social 



Manchester 96 
 

arguments, though clearly a part of what informed the decision, are not the basis on 

which the decision was made. 

 The next move made by Kennedy was to define marriage, in order to dispel the 

respondent’s social arguments against legalization.  Although Kennedy was able to 

construct the argumentative hierarchy of precedent above value arguments, that did not 

stop the dissenters from using the latter in their dissent.  Knowing this, Kennedy still 

takes the time to disprove the validity of such arguments during the dictum.  Through a 

focus on the historical evolution of marriage as a social institution, Kennedy is able to 

challenge how the dissent ultimately interpretative what constituted a marriage.  After 

conducting that analysis, Kennedy then created the transition between the social and the 

legal arguments in the case.  He concluded the dictum with the call to understand the 

social evolution of the institution of marriage as part of the evolving legal landscape that 

the Court should take into account when considering the case. 

 What followed in the opinion proper was a heavy focus on the precedents that 

informed Kennedy’s decision.  Throughout the opinion, Kennedy refused to acknowledge 

the dissent’s social arguments, and instead spent his time explaining why certain cases 

represented instructive precedents for the case.  These moves to cite certain precedents 

are filled with statements about how the opinions arguments do not disparage or deny the 

beliefs of those who disagree with the principle of same-sex marriage.  The inclusion of 

those statements demonstrates that the opinion proper is relying on an argument from 

authority, as the opinion is explicitly not saying that the dissent’s social arguments are 

wrong, but just that they are not applicable in light of the relevant precedents.   
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 The combination of these rhetorical moves is what allows Justice Kennedy to 

achieve a persuasive dissociation in Obergefell.  Kennedy’s opinion represents a layered 

approach that not only disproved the arguments made by the minority Justices, but also 

created the conditions under which evaluating their arguments was not necessary.  Such a 

layered approach allows Kennedy to effectively demonstrate that there was no 

contradiction between the public’s expectation and his ruling on the case.  First, Kennedy 

was able to use the dictum to demonstrate that any expectation that he would rule in the 

opposite way was misplaced.  He used the evolution of the concept of marriage to 

demonstrate that his values were in fact not in line with the dissenters.  Second, his heavy 

focus on precedent in the opinion allowed him to justify a ruling in favor of same-sex 

marriage even if he was incorrect about the value arguments involved in the case.  Such a 

distinction is important, as it explains to the public why a ruling in favor of legalization is 

necessary regardless of how you personally feel about same-sex marriage.  Such an 

argument removes the tension between the public’s expectation and his vote in the case, 

as the foundation for the public’s expectation (the value-level disagreement with same-

sex marriage) is something that is unrelated to the ruling. 

 This sort of rhetorical move is not only present in the Obergefell decision, as 

something similar can be seen in the case of Fisher v. The University of Texas at Austin.  

Similar to Obergefell, Fisher represented a case where the public certainly expected 

Kennedy to vote against affirmative action, and the case was generating a great deal of 

public attention and debate.  In this decision, Kennedy once again took a layered 

approach to justifying his decision; a layered approach which once again dismissed the 

aspects of previous rulings that could lead the public to expect him to vote one way, 
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while also demonstrating a precedential necessity to vote the way he did.  Unlike 

Obergefell where Kennedy utilized a dictum to dismiss the public’s expectations for his 

vote, he instead relied on the argumentation tactic of hedging to do so.  In Fisher, 

Kennedy took a great deal of time to distinguish this particular case from larger questions 

of affirmative action.  He did this in two ways.  First, he made clear that only thing that 

the ruling determined was the legitimacy of Texas’ program.  Whether or not affirmative 

action writ large was constitutional was clearly outlined as outside the scope of the 

ruling.  Second, he continually stated that the ruling did not excuse Texas from 

continuing its evaluation of the program, as future data could be produced which 

invalidated the constitutionality of the program. 

 Providing such hedging effectively allowed Kennedy to remove the public’s 

expectation that he would vote a certain way in the case.  Expectations for Kennedy’s 

vote were based on two things: a belief that Kennedy held certain ideas about affirmative 

action, and his previous comments on the original Fisher case.  Hedging allowed 

Kennedy to explain why neither of those factors influenced his decision in the Fisher 

case.  Distinguishing this case as being only about the validity of Texas’ program meant 

that larger questions about affirmative action did not have to be answered.  How Kennedy 

was able to avoid the second expectation, as well as establish the justification for his 

decision, requires analyzing the second argumentative tactic he deployed. 

 The focus on the relevant precedents in the Fischer case demonstrate the second 

tactic deployed by Kennedy in this opinion, and that was his use of modal qualifiers.  

Modal qualifiers for this opinion served a similar function to his use of arguments from 

authority in Obergefell.  By using modal qualifiers to claim that Fisher had forwarded the 
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wrong arguments in defense of their position, as well as claiming that there were previous 

Court precedents that validated the University’s position, Kennedy was able to 

simultaneously dismiss the expectation he would vote a certain way while validating his 

reasoning.  By claiming Fisher missed the appropriate arguments against Texas’ program 

(namely the lack of data provided on the Top Ten Percent Plan), Kennedy is able to 

further distance the opinion as being read as a stringent defense of Texas’ program (or, 

more importantly, affirmative action writ large).  Not only that, but the use of modal 

qualifiers to elevate the precedents of Gruttner and Fisher I to be instructive in the case 

allowed Kennedy to justify his opinion on the matter.  Just as the relevant precedents in 

Obergefell were explained as being constraints on Kennedy’s ability to make a particular 

ruling in that case, his use of modal qualifiers here allowed him to produce a similar 

argument in favor of upholding Texas’ affirmative action policy. 

 Roper, in somewhat of a departure from the previous two cases, was a case in 

which this sort of layered approach to the opinion was not called for.  The role of the 

decision in Roper was to determine whether or not the societal thoughts on juvenile 

execution had evolved since the last time that the Court ruled on the matter.  This 

somewhat changed the dynamics at play in constructing the opinion, as Kennedy could 

not do what he did in Obergefell or Fisher and rely on precedent to determine his vote.  

He did, however, have to disprove the dissenter’s use of precedent to justify their vote.  

To do so, Kennedy once again returned to the use of modal qualifiers to prove his 

argument.  Instead of using them to validate the use of previous precedent, however, he 

used them to prove that the precedents applied by the dissent were uninstructive for the 
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present case.  Doing this allowed Kennedy to distinguish this case from the previous 

cases on juvenile execution, thus providing a justification for his swing. 

 After establishing those conditions, Kennedy relied on arguments by comparison 

to validate his ruling in the case.  What is interesting about Roper is that while the ruling 

is premised on the argument that precedent on this question is no longer instructive for 

the Court, Kennedy still somewhat relies on precedent to make his decision, although in 

an unconventional way.  Instead of turning to domestic precedent on juvenile execution, 

Kennedy cites international precedents on the matter to prove his point.  Although he 

belabors the point that his opinion should not be read as a justification for foreign law to 

supersede domestic law, Kennedy cites the overwhelming international consensus against 

juvenile execution to demonstrate that the Court has correctly interpreted the evolving 

social thoughts on the matter.  In this way, Kennedy is able to use this international 

consensus in a similar way that he used precedent in previous cases.  His decision is 

clearly justified because of how overwhelming the international community’s rejection of 

juvenile execution is.  Furthermore, his use of international law here is similar to his 

writing of the dictum in Obergefell.  Once again, Kennedy has made clear there is some 

external factor that, while not controlling on the outcome of the case, clearly is influential 

in how he is interpreting the case.  In Obergefell that external factor was the social 

arguments in favor of same-sex marriage; in Roper it was the overwhelming precedent in 

international law to ban the use of juvenile execution. 

II. Implications and Areas for Future Research 

 While these cases demonstrate that Kennedy clearly is aware of how to construct 

a persuasive argument for his decision in controversial cases, the question remains 
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whether these cases demonstrate some underlying rhetorical framework that is present 

within his opinion writing.  The clearest takeaway from these cases is that, when it comes 

to Kennedy justifying his dissociation in high salience cases, there was a format for 

constructing his opinion.  First, he would produce a set of arguments that were meant to 

remove the public’s expectation that he would vote a certain way in a case.  Whether that 

be by dismissing the arguments that would lead people to believe he would vote a certain 

way, or by him claiming the previous votes he made on a matter did not apply to the 

present case, Kennedy started each of these opinions by doing precisely that.  What then 

followed was a defense of his ruling that largely relied on him demonstrating that the 

precedents that were instructive in a given case necessitated he rule in a certain way.  In 

Obergefell and Fisher, Kennedy very much framed his decision as a requirement based 

on the precedents that were instructive in the case, whereas his Roper ruling made clear 

that the available social evidence all pointed towards a rejection of juvenile detention. 

 Although this may at first appear like a simplistic argument that Kennedy relied 

on precedent to justify his swings, it is in fact more complicated than that.  In order to 

justify his dissociation, Kennedy not only needed to produce a ruling that was legally 

sound, but he had to address the tension between his vote and the expectation over his 

vote.  For that to happen, he could not simply produce a decision that demonstrated why 

his ruling was correct.  This is to say that he could not just say, “These precedents mean 

that I vote this way”.   To do so would not only leave questions lingering over why he 

departed from past decisions, but also why other types of legal arguments did not control 

his decision.  His approach in each of these three cases provides an approach to crafting 

an opinion that recognizes the importance of leaving no such questions lingering.  Each 
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case contained a layered approach to argumentation which provided answers to these 

questions.  Kennedy constructed his opinions in ways that challenged the notion that 

there was a certain way he should vote in a given case, while also providing an iron-clad 

defense of the rationale that he used to make his decision. 

Reaching this conclusion allows the present analysis to meet the goals established 

in Chapter One.  Recall, the point of undertaking a rhetorical history of Justice Kennedy’s 

opinions was to find potential answers to various important legal questions, namely, what 

previously unconsidered factors are at play in a Justices decision-making process.  The 

present analysis was able to produce such answers.  Thru a consideration of judicial 

opinions as public arguments, it became clear that when the public expects a Justice to 

rule in a certain way, an opinion that not only justifies ruling in a certain way, but also 

provides a justification for the Justice’s subversion of public expectations, is necessary.  

That explanation mostly easily comes from an explanation of the specifics which make 

the case unique from previous rulings, such that past votes or precedents that the public 

originally thought would predict a Justice’s vote are, in fact, irrelevant to the case.  

Understanding that such a dynamic at play thus adds to the legal fields understanding of 

opinion writing, as it provides another way that legal scholars could understand and 

interpret argumentative moves that Justice’s make within opinions. 

 From a Communication perspective, the present analysis similarly satisfied its 

goal of demonstrating that judicial opinions are worthwhile rhetorical artifacts to study.  

Thru the analyses of each case within the study, it became clear that rhetorical theories 

(and patterns) could be identified within the opinion.  Given the previously noted lack of 

study over how rhetorical theories can explain (or potentially predict) outcomes in 
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particular cases, the present study provides justification for further research into the ways 

in which rhetorical theories can explain how Justices construct and make their decisions 

in these important, high-profile cases.  Further research is, however, needed to 

demonstrate is the process of dissociation is something that consistently influenced not 

only Justice Kennedy, but also swing Justices writ large.   Despite this, the present study 

does make a compelling case for conducting such research, as the clear applicability of 

these rhetorical theories to the opinions written by Justice Kennedy gives reason to 

believe there is certainly more rhetorical factors at play in judicial opinion writing than is 

suggested by current research on the subject. 
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