Complexity and Distrust in Sentencing
Guidelines

Ronald F. Wright*

INTRODUCTION

The federal sentencing guidelines have taken some shots lately
from federal judges, practitioners, and observers of the federal
criminal justice system. One complaint rings out often in this
shooting gallery: the guidelines are too complex.! There may be
reasons, however, why reformers should hold their fire on this
question. Given the forces at work on the Sentencing Commis-
sion during its original drafting process—forces I hope to
describe in this article—complex rules were perhaps better than
any significantly simpler rules the Commission might have
adopted. Moreover, future simplifications may force judges to
diverge ever further from sound past practices and moral intu-
itions. While some simplification of particular guidelines is surely
possible and desirable, we may continue for the near future to
face choices between complex guidelines and foolish guidelines.

This Article begins with the suggestion, put forward in Part I,
that the federal sentencing guidelines are more complex in their
particulars than in their overall architecture. The basic structure
of the federal guidelines follows the outlines of many state sys-
tems. The federal system, however, is rightly perceived as being
more complex than most—perhaps all—state sentencing systems.

* Associate Professor of Law, Wake Forest University.

1 See, eg., I U.S. SENTENCING CoMM’'N, THE FEDERAL SENTENCING
GUIDELINES: A REPORT ON THE OPERATION OF THE GUIDELINES SYSTEM AND
SHORT-TERM IMPACTS ON DiSPARITY IN SENTENCING, USE OF INCARCERATION,
AND PROSECUTORIAL DISCRETION AND PLEA BARGAINING 108 (Dec. 1991)
[hereafter 1991 ImpacTs StupY]; Gerald W. Heaney, The Reality of Guidelines
Sentencing: No End to Disparity, 28 AM. CRiM. L. REv. 161 (1991); Stanley A.
Weigel, The Sentencing Reform Act of 1984: A Practical Appraisal, 36 UCLA L.
REv. 83, 99 (1988) (guidelines resemble ‘‘complex parlor game™); Jack B.
Weinstein, A Trial Judge’s First Impression of the Federal Sentencing Guidelines, 52
ALs. L. REv. 1 (1987); Alexander Wohl, The Calculus of Rationality: Reviewing
the Sentencing Guidelines, A.B.A. J. 37, 39-40 (Jan. 1992).
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The federal guidelines are longer and address more questions
about the nature of the offense. In addition, the guidelines
address many particular questions about the offender’s criminal
record and the selection among sentencing options in greater
length and detail than state systems do. None of this complexity
was inevitable.

Although complex sentencing guidelines are avoidable, 1t
would be rash to hunt down and eliminate all forms of complexity
in the guidelines. Complexity sometimes serves our purposes
well. Thus, I attempt in Part II of this article to describe, by way
of example, the circumstances that have typically led administra-
tive agencies and other bureaucracies to adopt complex rules.
Furthermore, I argue that many of these circumstances influenced
the Sentencing Commission and made complex guidelines the
most likely outcome, even though they were not inevitable.

The adoption of complex guidelines was not only highly likely,
it was also highly revealing. By adopting an intricate set of guide-
lines, the Commission made some important, implicit decisions
about the nature of the audience for sentencing guidelines. Intri-
cate guidehnes are addressed not to potential criminals, but to
the judges, prosecutors, and other officials who administer the
criminal justice system. Some of the guidelines’ complexities rep-
resent an attempt to limit the influence of prosecutors over the
final sentence imposed. Other complexities reflect the perception
that the large and diverse federal judiciary would not apply sim-
pler guidelines with enough uniformity. Thus, the choice of com-
plex guidelines underscores the importance that the Commission
placed on uniformity of sentences. Further, that choice shows the
Commission’s conviction that it could only succeed by keeping
many important decisions out of the hands of prosecutors and
judges.

Those advocating simpler guidelines, then, ordinarily desire
something more than skillful drafting; they are also struggling
with the larger 1ssues linked to complexity, such as the proper
audience to be addressed and the importance of uniformity rela-
tive to other sentencing values. Indeed, complaints about com-
plex guidelines might amount to a question about the desirability
of any binding guidelines at all.

Given the thoroughgoing distrust of sentencing judges by the
Commission, any simplification of the guidelines would most
likely end up restricting the range of information to be consid-
ered by the sentencing judges. I argue in Part III, therefore, that
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any simplification of the guidelines should proceed slowly. A
more healthy form of simplification could occur only if the Com-
mission were to identify especially complex points in the guide-
lines process that result in relatively small changes in a sentence
and return power over those points to sentencing judges. The
Commission could address the issues through a simple and vague
rule or authorize departures based on the factors, trusting the
judges to interpret them. For the moment, however, the neces-
sary trust does not exist, and may take a while to develop.

[. CoMmpLEXITY Is A CHOICE, NOT A FATE

Many structured sentencing systems, state and federal, share a
few basic features. They ask the sentencing judge (and any sup-
port staff such as probation officers) to focus on the seriousness
of the offense. Then the judge must consider the prior criminal
record of the defendant. Based on these basic ingredients, the
sentencing rules give the judge a range of sanctions from which to
choose and a recommended length of sentence. Certain facts
about the defendant’s prior life history or conduct during the
investigation and trial of the offense may become important in
adjusting the sentence up or down.? When viewed from this dis-
tance, the federal system seems no more complex than many state
systems.

Nevertheless, it was clear to anyone paying attention that the
April 1987 federal sentencing guidelines were more complex than
most existing state sentencing systems. The most striking differ-
ences dealt with the guidelines sections assessing the seriousness
of the offense. Many state systems simply placed various statutory
crimes into groups of crimes considered similarly serious. The
charges against the defendant, in large part, determined the seri-
ousness of the offense for purposes of sentencing. The federal
system, by contrast, looked to all relevant offense conduct and not
just to the conduct implicit in the criminal charges filed. Because
the federal guidelines had to anticipate many different factual var-
iations within a single crime, the guidelines describing offenses
were much lengthier than comparable guidelines from state sys-
tems.? Presently, the longest chapter in the bulky federal guide-

2 See, e.g., N.C. GEN. STaT. § 15A-1340.4 (1991); WasH. Rev. CoDE ANN.
§§ 9.94A.340-.390 (West Supp. 1991).
3 Compare MINNESOTA SENTENCING GUIDELINES, cmt. I1LA.O1 (1991) with
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lines deals with offense characteristics.* On this issue, the federal
guidelines are more complex than state guidelines because they
try to answer questions that the states did not ask.®

Apart from this major structural difference between the federal
and state systems, many of the complexities of the federal system
center on more specific issues. Here, the federal guidelines give
long and detailed answers to questions that state guidelines asked
and answered more simply. For instance, many state guidelines
responded more simply to a range of issues, including past crimi-
nal conduct of offenders,® the effect of a defendant’s role within a
criminal organization,’ and concurrent and consecutive sentences
for multiple offenses.® Moreover, the complexity of the federal
guidelines does not seem to diminish over time. The 434 amend-
ments to the guidelines enacted during their first 4 years are a
continuing testimony to the complexity of specific provisions.®

UNITED STATES SENTENCING ComMmissioN, GUIDELINES ManNuaL § 1B1.3
(Nov. 1991) [hereafter U.S.5.G.].

4 See U.S.S.G. §§ 2A1.1-2X5.1 (206 pages of 384 page guidelines).

5 Though it may seem improbable, the current federal guidelines are
more simple and straightforward than they were in the beginning. The
September 1986 Preliminary Draft of the guidelines was designed to
sentence offenders based entirely on “‘real offense” conduct (as opposed to
“charged offense” conduct) and to remove most important sentencing
questions from the hands of sentencing judges. Sez U.S. SENTENCING
CoMM’'N, SUPPLEMENTARY REPORT ON THE INITIAL SENTENCING GUIDELINES
AND PoLicy STATEMENTS, reprinted in KENNETH R. FEINBERG, FEDERAL
SENTENCING GUIDELINES 334 (1987) [hereafter SUPPLEMENTARY REPORT];
Dissenting View of Commissioner Paul H. Robinson on the Promulgation of Sentencing
Guidelines by the United States Sentenang Commission, 52 Fed. Reg. 18,121
(1987); Paul H. Robinson, 4 Sentencing System for the 21st Century?, 66 TEX. L.
Rev. 1 (1987). The Commission abandoned its original draft, in part,
because that draft was too complex. The April 1987 drafi that the
Commission and Congress ultimately enacted was an effort to rely on the
charges in the indictment in order to simplify the calculation of a sentence,
and to leave more sentencing issues in the hands of the sentencing judges.
See Stephen Breyer, The Federal Sentencing Guidelines and the Key Compromises
Upon Which They Rest, 17 Horstra L. REv. 1, 8-14 (1988); Preliminary
Observations of the Commission on Commissioner Robinson’s Dissent, 52 Fed. Reg.
18,133 (1987).

6 Compare MINNESOTA SENTENCING GUIDELINES §§ ILLB.1-.6 (1991) (6
pages) with U.S.S.G. §§ 4A1.1-4B1.4 (16 pages).

7 Compare MINNESOTA SENTENCING GUIDELINES § 11.D.2.a.(2) (1991) and
ORr. ApMin. R. 253-08-002(a)(E) (1989) with U.S.S.G. §§ 3B1.1, 3B1.2.

8 Compare MINNESOTA SENTENCING GUIDELINES § ILF (1991) and DEL.
CobE ANN. tit. 11, § 3901(d) (1991) with U.S.S.G. §§ 3D1.1-.5.

9 See U.S.S.G. App. C (1988-1991 amendments). Some amendments are
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A primary architect of the federal sentencing guidelines, Chief
Judge Stephen Breyer, attempts to explain differences between
state systems and the federal guidelines on two grounds. First, he
says, the federal criminal code applies to far more crimes than the
typical state code. Second, “political homogeneity in individual
states may have made it easier to achieve consensus” on such
questions as prison capacity.'® These two factors may indeed jus-
tify some differences between the federal and state guidelines.
They do not, however, adequately explain why one system is far
more intricate than the others.

In the first place, even though the federal criminal code con-
tains more crimes than the typical state penal code, large num-
bers of crimes do not necessarily spell complex guidelines.
Guidelines can group various crimes together for purposes of
sentencing and treat crimes within each group similarly. There
would be nothing novel in this grouping exercise; it happens
whenever a code contains classes of felonies and misdemeanors,
and it occurs to some degree under the current guidelines.!!
Moreover, even though the federal system has more criminal stat-
utes, the federal system typically deals with less true variety in the
range of culpable conduct. State systems must address large
numbers of offenses ranging from petty theft to murder; the fed-
eral system by-and-large does not deal with such disparate
crimes.'?

the result of complexity in the guidelines. All the amendments taken
together are a cause of great complexity in the guidelines, since those
applying the guidelines often must determine which version will control in
their case. See U.S.S.G. § 1B1.10 (retroactivity of amendments).

10 Breyer, supra note 5, at 3-4.

11 See, e.g., DEL. CODE ANN. tit. 11, §§ 4201, 4202 (Michie Supp. 1990);
N.C. GEN. Stat. § 14-1.1 (1991); U.S.S.G. App. A.

12 For instance, the crimes most commonly charged after arrests in North
Carolina include forcible rapes, armed robberes, aggravated assaults,
breaking and entering, and theft of property valued under $50. N.C. DEPT.
OF JUSTICE, CRIME IN NORTH CAROLINA: 1989 UNiForM CRIME REPORT 194
(1989). While the federal criminal code does include crimes with a broad
range of culpability, the most commonly charged federal felonies (apart
from drug trafficking) are fraud, larceny, immigration, firearms, and
embezzlement offenses. U.S. DEPT. OF JUSTICE, SOURCEBOOK OF CRIMINAL
JusTtice StaTistics 1989, at 504-05 [hereafter STATISTICAL SOURCEBOOK].

Admittedly, Congress did press the Commission towards small groupings
of offenses in some settings. The Sentencing Reform Act requires a
relatively small interval (25%) between the top and bottom of any
prescribed prison terms for a particular group of offenses committed by a

HeinOnline -- 25 U.C. Davis L. Rev. 621 1991-1992



622 University of California, Davis [Vol. 25:617

The second factor Breyer points out to distinguish the federal
from some state sentencing systems—the lack of a national con-
sensus on certain sentencing questions—does not lead inexorably
to complex guidelines either. Typically, a rule dealing with some
topic upon which there 1s no consensus will rely on vague, some-
times self-contradictory statements.'®* A sentencing commission
that found no working consensus on some fundamental questions
of sentencing policy could have adopted simple rules that gave
substantial freedom to judges to address the controversial topics
in whatever way they saw fit.

While a lack of consensus does not, standing alone, account for
complex guidelines, it is the beginning of an explanation. The
absence of consensus on certain sentencing issues ultimately con-
tributed to the complexity of the guidelines. It did so when com-
bined with certain choices the Commission made about its
audience and about the proper relation between the Commission
and sentencing judges. The remainder of this article examines
the connection between these choices and complex guidelines.

II. WHy Do OrcaNizaTiIONS CHOOSE COMPLEX RULES?

If the Commission in some sense ““chose” complexity, then it
becomes worthwhile to ask why it did so. This Part will discuss
why an administrative agency (or other bureaucratic organization)
might reject simple rules, and will specify some of the conditions
that make complex rules more tolerable. The experiences of
other organizations can perhaps help uncover the implicit objec-
uves of the Sentencing Commission when it endorsed complex
guidelines.

A.  The Virtues of Complexaty

In an effort to understand some of the possible aims of complex

given type of offender. 28 U.S.C. § 994(b)(2) (1988). The Commission,
however, created a sentencing grid that uses even smaller ranges than the
statute required and increased the number of grid boxes by using
overlapping ranges. Blocks in the grid below offense level 22 contain a
range smaller than that required by statute. U.S.S.G. § 5A. Moreover, the
number of boxes on the sentencing grid is only one among many features of
the guidelines that contribute to their complexity.

13 See, e.g., Civil Rights Act of 1991, Pub. L. No. 102-166, 105 Stat. 1071,
1074 (codified as amended at 42 U.S.C. § 2000e-2(k) (1988 & Supp. III
1991)) (“business necessity” as a defense to disparate impact claim in
employment discrimination).
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rules, let us consider a stylized rule-drafting process in which the
drafter begins with a simple formulation of the rule and then con-
sciously decides whether to move to some more complex formu-
lation. The initial simple rule might be phrased in clear and
specific language that readers could easily apply to the cases it
covers: “imprison all offenders convicted of robbery for three
years.”’'* Or the simple rule might instead be phrased in vague
language, difficult for some readers to understand or to apply to
particular cases without further information or judgment: “pun-
ish offenders only to the extent necessary to serve legitimate pur-
poses of sentencing.”'® The reasons a drafter might move toward
a more complex rule will depend on whether the imtial rule was
closer to the pole of simple-and-specific or simple-and-vague.
Where the initial rule is simple-and-specific, those persons sub-
ject to the rule have notice about the future operation of the law
and may adjust their conduct accordingly.'® Those who apply
and enforce the rule can do so uniformly and with relatively little
effort.’” Despite virtues such as these, the drafter may give up a
simple-and-specific rule if it produces an undesirable result too
often. For instance, three years would be an inappropriate sen-
tence for many offenders convicted of robbery. Thus, as each
new draft of the rule becomes more complex, it might create
fewer “wrong” results, but will become less accessible to readers
and will provide them with less notice.'® It may also become
more difficult to enforce uniformly and cheaply. The omniscient
drafter will continue the process until complexity seems to be

14 See generally Franklin E. Zimring, Sentencing Reform in the States: Lessons
Jrom the 1970s, in REFORM AND PUNISHMENT: Essays oN CRIMINAL
SENTENCING 101, 111-12 (Michael Tonry & Franklin Zimring eds., 1983)
(overview of determinate sentencing). See also Crime Control Act of 1990,
Pub. L. No. 101-647, 104 Stat. 4789, 4833 (1990) (mandatory minimum
sentence for drug offense).

15 Cf 18 U.S.C. § 3553(a)(6) (listing factors to be considered in imposing
sentence); NorRvAL MoRRIS, THE FUTURE oF IMPRISONMENT 60-62 (1974)
(overview of sentencing principles).

16 See 6 JEREMY BENTHAM, THE WORKS OF JEREMY BENTHAM 60-86, 508-85
(John Bowring ed., 1839); LoN L. FULLER, THE MoraALITY OF LAW 49-65 (2d
ed. 1969).

17 See generally KENNETH C. Davis, DISCRETIONARY JusTICE (1969); 1 Max
WEBER, EcoNnomy aND SocCIETY: AN OUTLINE OF INTERPRETIVE SOCIOLOGY
217-23 (Guenther Roth & Claus Wittich eds., 1978).

18 SUPPLEMENTARY REPORT, supra note 5, at 333-35; Isaac Ehrlich &
Richard A. Posner, An Economic Analysis of Legal Rulemaking, 3 J. LEGAL STUD.
257, 267-71 (1974).
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adding more harm than good.'®

A rule that begins simple-and-vague has less to commend it at
first glance. Those subject to the rule cannot readily see how it
might affect their plans.?® Those who apply the rule must spend a
great deal of effort along the way to clarify the rule if they hope to
apply it similarly in similar cases.?2! On the other hand, the rule
that begins simple-and-vague might produce relatively few wrong
outcomes. Because the simple-and-vague rule defers some of the
hardest choices until a specific case arises, the rule will not com-
pel the enforcer to reach decisions that are intuitively wrong.*?
Hence, there would not seem to be much reason for a drafter to
move from a simple-and-vague rule to a more complex rule
(which would typically attempt to correct wrong outcomes). Only
when the later elaboration of a simple-and-vague rule fails to pro-
duce ‘“‘right” answers often enough will the drafter turn to more
complex (and less accessible) rules.

B.  When Audiences Are Suited to Complex Rules

The willingness of an organization to move from simple to
complex rules is perhaps most dramatically affected by the type of
audience that will read its rules. If an important part of the audi-
ence (say, those directly subject to a regulation) have some special
expertise or shared experience, a rule that appears either simple-
and-vague or dauntingly complex to other readers may have a rel-
atively accessible meaning for them. In such a setting, there is
little reason for an organization to tolerate the mistaken out-
comes that go along with a simple-and-specific rule because spe-
cialized readers of the rule can manage with more complex or
more vague rules.??

19 See Colin S. Diver, The Optimal Precision of Administrative Rules, 93 YALE
L.J. 65, 74-76 (1983); Ehrlich & Posner, supra note 18.

20 See Jerry L. Mashaw, Administrative Due Process: The Quest for a Dignilary
Theory, 61 B.U. L. REv. 885, 901-02 (1981).

21 See 1 C.FR. § 305.71-3 (1992) (recommendation of Administrative
Conference).

22 Duncan Kennedy, Form and Substance in Private Law Adjudication, 89
Harv. L. REv. 1685, 1696 (1976); Peter H. Schuck, When the Exception Becomes
the Rule: Regulatory Equity and the Formulation of Energy Policy Through an
Exceptions Process, 1984 DuUxkE L.J. 163, 173.

23 For example, one category of rules, known variously as *“‘secondary”
rules or “‘internal” rules, always address such a specialized audience. See
BENTHAM, supra note 16; H.L.A. HarT, THE CoNCEPT OF Law 89-96 (1961);
Diver, supra note 19, at 76-77; Edward L. Rubin, Law and Legislation in the
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The federal guidelines are, generally speaking, neither simple-
and-vague nor simple-and-specific. These facts may reveal a few
things about the Commission’s basic attitude towards its audi-
ence. It suggests first that the guidelines were directed to judges,
lawyers, and other professionals working in the criminal justice
system, rather than to potential criminals. That is, a Commission
that creates labyrinthine guidelines is probably not concerned
above all with deterring potential criminals or giving them notice
of the sanctions they may face. When the message is complex, it
will often be lost on those pondering a crime.?* That is not to say
that complex guidelines can have no deterrent value. If, after all
the intricacies have run their course, the guidelines notably
increase or decrease punishment for certain types of cases, the
public might get the general idea. Moreover, some potential
white collar criminals may have ongoing access to legal counsel
who will inform them about complex sentencing guidelines.?®
Nevertheless, a complex set of guidelines is some evidence of a
commission not primarily concerned with the deterrent effect of
sentencing policies or giving notice to potential defendants.

The complex nature of the federal guidelines may also point to
a deep-seated mistrust between the rule drafters (the Commis-
sion) and the rule enforcers (the sentencing courts and prosecu-
tors). To see the possible connection between complex rules and
the Commission’s adversarial relationship with the enforcers of
guidelines, we can look to the use of internal rules?® in other

Administrative State, 89 CoLumM. L. REv. 369, 372-85 (1989) (characterizing
most modern legislation as directives to administrators). These rules
instruct the government agents who enforce other laws and do not address
the ‘“primary conduct” of the public. See infra notes 27-32 and
accompanying text. One example of such a setting might be the rules that
instruct agents of the SEC, who conduct investigations of potential
wrongdoing. These rules tell agents when to allow mterviewees to have
counse] of their choice present. 17 C.F.R. § 203.7(b) (1991). Under the
rule, the SEC agent may exclude counsel chosen by the interviewee when
there is “‘concrete evidence” that the presence of counsel would improperly
impede the investigation. See SEC v. Csapo, 533 F.2d 7 (D.C. Cir. 1976).

24 Cf William H. Simon, Legality, Bureaucracy, and Class in the Welfare System,
92 Yare LJ. 1198, 1230-32 (1983) (discussing failure of rules governing
administration of welfare benefits to communicate with citizens).

25 See, e.g., Sentencing Commission, Justice Said Committed to Tough Institutional
Guidelines, 47 Crim. L. Rep. (BNA) 1179 (May 30, 1990) (role of counsel in
influencing structure of sentencing proposals applicable to corporate
criminal defendants).

26 See supra note 23 (explaining use of internal rules).
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bureaucratic organizations.

Many bureaucratic organizations operate under internal rules
that are simple-and-vague for a few reasons. First, the shared
experience and training of the enforcers will lead them to inter-
pret the rule in a relatively uniform manner, without undue effort.
Second, the enforcers are typically part of an organizational struc-
ture that allows the drafters to monitor and control any efforts to
apply the rule.?”

Sentencing statutes in many states fall into the category of
internal or secondary rules, since they primarily address the
enforcers of the criminal laws rather than the public itself. They
are often simple-and-vague. The typical unstructured sentencing
statute will classify crimes according to seriousness, provide wide
ranges of possible sentences, and perhaps give the sentencing
court a list of facts and perspectives to consider, such as charac-
teristics about the crime and other past experiences of the defen-
dant or certain objectives of criminal sentencing generally. The
proper use of this material remains within the discretion of the
sentencing judge.?®

There are times, however, when an organization will use com-
plex internal rules despite the common training or culture of the
rule enforcers. Complex rules, in these exceptional settings, are a
signal that the common culture of the enforcers is not enough
assurance that they will interpret the rules uniformly or consist-
ently with the general objectives of the rule drafters. Take, for
instance, the Social Security Disability program.?® The program
provides benefits for those whose “physical or mental impair-
ment[s]” make them unable to engage in ‘“substantial gainful
work.”?® The statute tells Administrative Law Judges (AL]Js) to
consider a claimant’s age, education, and work experience in
determining whether the claimant is disabled.?! Prior to 1978,

27 See 5 U.S.C. § 557(b) (indings of administrative law judge subject to
reversal by agency).

28 See, e.g., N.C. GEN. StaT. § 15A-1340.4 (1991); WasH. REv. CODE ANN.
§ 9.94A.390 (West Supp. 1991).

29 Other examples of this phenomenon include the rules governing the
administrators of the Aid to Families with Dependent Children Program,
and the administrators of workplace safety rules. See 30 C.F.R. §§ 100.3-.4
(1991); EuGeNE BarpacH & RoBERT A. Kacan, Goinc By THE Book: THE
PrROBLEM OF REGULATORY UNREASONABLENESS (1982); Simon, supra note 24,
at 1201-19.

30 42 U.S.C. § 423(d).

31 Id. § 423(d)(2)(A).
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AL]Js determined, with little or no guidance from the regulations,
how to weight the three statutory factors. In 1978, however, the
Social Security Administration (SSA) issued a complex “grid”
rule. The grid lists several different subcategories of age (such as

“closely approachmg advanced”), education, and work experi-
ence (such as “skilled or semi-skilled—skills not transferable’’). It
then instructs ALJs as to which combinations of these subcatego-
ries would lead to a conclusion that the worker was “disabled.””*®

The grid rule grew out of the difficulty that the SSA had in
monitoring and controlling the decisions of ALJs. Although the
agency could review and reverse any ALJ decision, the large
number of cases made the threat of reversal an ineffective tool for
controlling the discretion of ALJs. The ALJs were geographically
dispersed, with a training and tradition that made them fiercely
independent.*® Moreover, the Administrative Procedure Act
eliminated most of the measures an agency might have taken to
discipline an AL] who continued to decide cases in a way that
undermined agency policy.>*

Like the disability grid, the federal sentencing guidelines (with
a complex grid of their own) reflect the Commission’s view that
prosecutors and judges are not likely to implement vague guide-
lines at an acceptable level of uniformity—despite the similar
training and experience shared within each group®’ and the exist-
ence of some mechanisms for monitoring their decisions.?® Like
the SSA, the Sentencing Commission must rely on a large group
of enforcers, dispersed throughout the country. There are over
two thousand federal criminal prosecutors,?” and they have tradi-
tionally operated with little constraint on their power to select

32 See 20 C.F.R. pt. 404, subpt. P, app. 2 (1991).

33 See JErRrRY L. MasHaw, BUREAUCRATIC JUSTICE: MANAGING SociaL
SEcURITY DisasiLiTy Cramms 18, 103-23, 145-68 (1983).

34 See 5 U.S.C. §8 5372, 7521.

35 Their common training includes not only their legal education and the
similar daily routines of the office; it also includes training provided by the
Commission to prosecutors, judges, and judicial support staff. See 1991
IMPACTS STUDY, supra note 1, at 73-99.

36 See 28 U.S.C. § 994(w); U.S. SENTENCING ComM'N, 1990 ANNvAL
RepPORT 27-31.

37 See U.S. DepT. OF JUSTICE, LEGAL AcTIvITIES 1990-91, at 2 (1990) (415
Criminal Division attorneys and 4275 attorneys in United States Attorney’s
offices). Because many of these attorneys deal exclusively with civil matters,
I have given the conservative estimate of over two thousand U.S. Attorneys
who serve as prosecutors.
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which criminal charges to file against defendants. The Commis-
sion’s decision to punish all relevant criminal conduct rather than
Just the conduct contained in the charged offense was a self-con-
scious effort to limit the influence of prosecutors over the final
outcome at sentencing.?®

Similarly, there are over 750 federal district court judges
imposing sentences in criminal cases.>® The problems of coordi-
nating the decisions of this large group are overwhelming, since
the judges were appointed at different times by different Presi-
dents.*® By comparison, the task of many state sentencing com-
missions has been more manageable: the Oregon guidelines are
administered by fewer than 200 judges.*'

For reasons such as these, the Sentencing Commission may
have concluded that it could not rely on the judges’ similar train-
ing and experience to create a predictable interpretive approach
to guidelines issues. Although common training and experience
has in other contexts led rule enforcers to give consistent mean-
ing to simple-and-vague rules, the training and experience of fed-
eral judges had only cultivated a sense of independence and
minimal accountability to legal principles when it came to sen-
tencing criminal defendants.*? The judges signaled early to the
Commission their lack of enthusiasm for binding sentencing
guidelines not drafted by tnal judges. The Judicial Conference
had opposed the version of the sentencing bill creating the Sen-
tencing Commission, and a remarkable number of judges ruled
early in its existence that the Commission violated the constitu-
tional separation of powers.*> A number of early public com-

38 See US.S.G. § 1B1.3.

39 See ApMIN, OFFICE OF THE U.S. Courts, 1990 ANNuaL REPORT 8 (575
active district court judges, 201 senior district court judges with staff).

40 Ronald F. Wright, Letters from Beyond the Regulatory State, 100 YALE L ].
825, 844 (1990) (reviewing Cass R. SUNSTEIN, AFTER THE RIGHTS
RevoLuTION (1990)).

41 Or. REv. StaT. §§ 3.011, 46.010-.025 (1991) (apportioning trial court
judges). There are 242 trial court judges in Minnesota. MINN. STAT.
§ 2.722 (1992) (same).

42 See MARVIN E. FRANKEL, CRIMINAL SENTENCES: Law WriTHOUT ORDER
12-25 (1972); Pierce O’DONNELL, ET AL., TOWARD A JusT AND EFFECTIVE
SENTENCING SYSTEM: AGENDA FOR LEGISLATIVE REForRM 1-3 (1977);
STANTON WHEELER ET AL., SITTING IN JUDGMENT: THE SENTENCING OF WHITE
CoLLar CrIMINALS 23-25 (1988).

13 See Comprehensive Crime Control Act of 1983: Hearings on S. 829 Before the
Subcomm. on Criminal Law of the Senate Comm. on the Judiciary, 98th Cong., Ist
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ments by judges took a critical tone.** The Commission may have
concluded from these signals that its guidelines would not find a
sympathetic audience, but would instead be applied by judges
inclined to continue their individual approach to sentencing
wherever possible.*®

The Commission also lacked formal controls over the past and
future choices of judges. Obviously, federal judges are not
employees of the Commission. Also, the Commission (unlike the
SSA) cannot order new outcomes in cases where it believes the
judge has erred.*® There may even be limits on the ability of the

Sess. 638-64 (1983) (statement of Judge Gerald B. Tjoflat for the Judicial
Conference); 1991 IMpacTs STUDY, supra note 1, at 85 (executive summary
volume). I do not mean to suggest that there were not compelling
arguments against the constitutionahity of the Commission. But the
willingness of courts to accept even the challenges based on the non-
delegation doctrine—a doctrine that for all practical purposes has been
defunct for 50 years—may indicate the hostility of some courts to the
Commission’s enterprise. See Ronald F. Wright, Sentencers, Bureaucrats, and
the Administrative Law Perspective on the Federal Sentencing Guidelines, 79 CaL. L.
REv. 1, 25-28 (1991). '

44 See, eg., Albert W. Alschuler & Stephen ]. Schulhofer, judical
Impressions of the Sentencing Guidelines, 2 FED. SENTENCING REpP. 94 (1989);
Atianta Roundtable: Views from the Bench, FuLTON CouUNTY DAILY REPORT, Nov.
18, 1988, reprinted in | FED. SENTENCING REP. 321 (1988); Weigel, supra note
1. Not every judicial comment on the Commission during its earliest
months and years was critical, but judges did produce enough criticism to
make a lasting impression on the Commission.

45 See 1991 IMPACTS STUDY, supra note 1, at 85 (“considerable resistance
continues on the part of some federal judges . . . to the need for and
wisdom of the statutory scheme for sentencing reform . . . . Given the
opposition of many judges to the idea of sentencing guidelines when the
statute was being considered, it is encouraging that . . . so much of the
initial resistance has dissipated. Nonetheless, so long as some number of
judges resist this new guidelines system, the reduction of unwarranted
disparity, the increased certainty and uniformity . . . will be less than would
otherwise be achieved.”). I do not suggest that the perceived hostility of
judges is the only factor explaining complex guidelines. Nor do I argue that
the Commission had no choice in this environment except to issue complex
guidelines. Sentencing judges in many states were also initially hostile to
structured sentencing, but careful persuasion and responsiveness on the
part of the guidelines drafters ultimately created tolerance and respect for
guidelines sentencing among the judges. See generally DaLe G. PARENT,
STRUCTURING CRIMINAL SENTENCES: THE EVOLUTION OF MINNESOTA’S
SENTENCING GUIDELINES 177-201 (1988) (detailing Commission’s efforts to
consider guidelines’ impact on prison population).

46 Compare 18 U.S.C. § 3553(a)-(b) (directing judges to impose sentence
after considering purposes of sentencing and guidelines) with 20 C.F.R.
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Commission to collect information to monitor the performance of
sentencing courts.?” Even though the sentencing statute now
provides for appellate review of sentences,*® the Commission
exercises no more influence over the appellate courts than over
the district courts imposing sentences. The Commission can
issue new guidelines covering future cases, but the statute gives
the sentencing court power to depart whenever a case presents
some circumstance not “‘adequately taken into consideration” by
the Commission.*®

Complex guidelines, then, may reveal an adversarial posture
towards sentencing courts. Several perceived characteristics of
the guidelines’ primary audience made it seem likely that a sim-
ple-and-vague set of guidelines would result in nonuniform sen-
tencing. The question that remains unanswered, however, is why
the Commission found uniform sentences important enough to
bother creating a complex set of guidelines to confine judicial dis-
cretion. After all, many agencies recognize that their enforcers
will reach different outcomes in different areas to account for
local conditions, and this is considered either tolerable or desira-
ble.?® The next section will explore some of the reasons why the
Commission committed itself above all else to uniform sentences,
thereby embracing complex guidelines.

C. Why the Commission Commutted to Uniformity

Often the rules describing how to sanction a violator of the law
are simple-and-vague. For example, bank regulators now have
great latitude in choosing the appropriate sanction to impose on a
financial institution that violates a legal requirement.®' There are

§ 404.970 (1991) (SSA has authonity to overrule factual and legal
determinations of ALJs).

47 Although a statute empowers the Commission to collect data from the
courts, 28 U.S.C. § 995(a)(15), the Commission has encountered practical
difficulties obtaining such information. See U. S. SENTENCING COMM'N, 1989
ANNuUAL REPORT 25-26.

48 18 U.S.C. § 3742(a)-(b).

49 18 U.S.C. § 3553(b). See generally Wright, supra note 43, at 47-74
(overview of departure power).

50 See, e.g., Jerry L. Mashaw, Prodelegation: Why Administrators Should Make
Political Choices, 1 J. oF L. Econ. & ORrcanizaTions 81 (1985) (advocating
more independent role for administrators). See generally Robert B. Reich,
Public Administration and Public Deliberation: An Interpretive Essay, 94 YALE L.J.
1617 (1985) (reviewing several models of public administrator roles).

51 See Pub. L. No. 101-73, 103 Stat. 183 (1989) (Title IX); Stephen R.
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several plausible explanations for choosing simple-and-vague
rules in the administrative sanctions setting.

For instance, complex sanctions rules will often fail to antici-
pate an appropriate outcome because complex rules ignore the
felt need for individualized treatment of administrative sanctions
issues. The desired outcome of a sanction under many adminis-
trative regimes (such as banking regulation) is an improved rela-
tionship between the regulator and the regulated party, a
relationship that will lead to better compliance in the future. The
best sanction, one that anticipates a continuing relationship, must
account for qualities of the regulated party. It must also account
for any prior interactions between the violator and the govern-
ment.’? In short, many administrative sanctions proceed with the
idea that rehabilitation of offenders is possible. Rehabilitation is
likely to be achieved only by deferring many sanctions choices
until the time the offender 1s identified and the sanction 1s
imposed.>?

Moreover, the cost to the government agency of choosing an
erroneous administrative sanction in one case is either small or
well-hidden. The typical government agency does not spend
much of its resources carrying out the administrative sanctions it
has selected.>® The costs of unduly severe sanctions are also
likely to remain hidden because a regulated party who has vio-
lated the law has arguably forfeited any claim to fair and equal
treatment relative to others being sanctioned.?”

Federal criminal sentencing differs from administrative sanc-
tioning in ways that make centralized control of the sanctioning
process seem more worthwhile. The sheer number of violators
plays a part in the perceived differences: the federal criminal jus-

McSpadden & John ]J. Byrne, FIRREA Expands Civil Enforcement Powers of
Regulators, Increases Penalties Allowed, Banking Rep. (BNA) No. 53, at 427
(Sept. 25, 1989). For a general survey of the flexible sanctioning rules that
govern administrative agencies, see Colin S. Diver, The Assessment and
Mitigation of Civil Money Penalties by Federal Administrative Agencies, 79 CoLum.
L. Rev. 1435 (1979).

52 See, e.g., Lawrence Baxter, Judicial Responses to the Recent Enforcement
Activities of the Federal Banking Regulators, 59 ForpraMm L. Rev. §193 (1991).

53 See Williams v. New York, 337 U.S. 241 (1949).

54 See, ¢.g., INTERSTATE COMMERCE CoMM'N, 1986 ANNUAL REPORT 5, 89-
95 (describing compliance activities).

55 Cf. Moog Indus., Inc. v. FTC, 355 U.S. 411 (1958) (court will question
agency’s decision to prosecute one among several violators of law only when
it amounts to abuse of discretion).
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tice system must process nearly 50,000 criminal defendants each
year, far more offenders than the typical administrative agency
must process.”® The overwhelming number of cases, among
other factors, precludes the idea that there will be an ongoing
relationship between the government enforcers and the individ-
ual. The perception is that there is less to gain from individual-
ized criminal sentences.

The high cost to the government of criminal sanctions also may
have contributed to the perceived need to unify and control the
decisions of sentencers. Prison space and probation officers are
expensive.’” Complex rules limiting the future discretion of
sentencers would make it easier to predict the resources needed
to run the system.?®

But these qualities of the federal criminal justice system, stand-
ing alone, are not enough to explain the Commission’s emphasis
on uniformity and its resulting complex guidelines. After all,
state systems also deal with immense numbers of offenders and
spend a large proportion of their total budgets on criminal cor-
rections,’® yet they have typically emphasized uniformity less than
the federal guidelines and have produced less intricate sentencing
structures.®® Rather, the way that the Sentencing Commission
read its statute and defined its task, combined with these condi-
tions in the criminal justice system, made uniformity the key
objective of the guidelines.

The Sentencing Reform Act, in both its text and legislative his-
tory, emphasized the importance of limiting ““unwarranted dispar-
ity” in sentences.®! But the Commission was to do more than
eliminate disparity; it was to modify past judicial practice where
necessary to reflect the seriousness of certain offenses. The Com-

56 Compare ADMIN. OFFICE OF THE U.S. CouRTs, supra note 39 (48,904
criminal filings in 1990); with FEDERaL TraDE ComM’N, 1983 ANNvAL
RerPorT 2, 13; REsoLuTioN TrusT CorP., RTC REVIEW, SEPT. 1991, at 3
(563 closed thrifts from August 1989 through September 1991).

57 See STATISTICAL SOURCEBOOK, supra note 12, at 7-13.

58 See 28 U.S.C. § 994(g) (prison capacity must be taken into account
when writing guidelines).

59 See STATISTICAL SOURCEBOOK, supra note 12, at 519.

60 See supra part 1.

61 See 18 U.S.C. § 3553(a)(6); 28 U.S.C. § 991(b)(1)(B); S. Rep. No. 225,
98th Cong., 2d Sess. 38, 41-49, 52, 65 (1984), reprinted in 1984 U.S.C.C.A.N.
3182, 3221, 3224-32, 3235, 3248. However, the Act also gave sentencing
courts and appellate courts a considerable say over what sorts of disparities
are warranted.
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mission was also to participate in the ongoing development of
sentencing principles and to create a way for sentencing courts to
use and elaborate on these principles.®?

This was a tall order. The statute gave the Commission only
the faintest impressions of what sorts of sentencing principles
would be appropriate and what past sentencing practices required
changes.®®* To make matters worse for the Commission, the stat-
ute gave very little time to complete an initial set of guidelines.®*
It should not be surprising, then, that the Commission empha-
sized the theme of uniform sentences in the statute and focused
less on its role in developing sentencing principles or identifying
areas for changing past judicial practice.®®> Similarly, the Com-
mission downplayed the importance of rehabilitation and individ-
ual characteristics of an offender (apart from prior criminal
record) in sentencing.®® It could have dealt with these highly
individualized influences on sentences only by adding another
layer of complex rules to bind judges or by ceding these decisions
to the judges who confront individual offenders.

Finally, the long and well-documented experience of judges in
sentencing criminal offenders gave the Sentencing Commission a
luxury not available to many agencies. Most agencies wishing to
move beyond simple-and-specific rules that produce too many
errors must make visible and controversial choices about the

62 See Marc Miller, Purposes At Sentencing, S. CaL. L. Rev. (forthcoming
1992).

63 See 28 U.S.C. § 994(m) (unspecified “‘current sentences’ in many cases
do not accurately reflect seriousness of offense); id. § 994(f) (Commission to
“promote the purposes” of sentencing “‘with particular attention to”
avoiding unwarranted disparities); id. § 994(h)-(k) (calling for enhanced
punishment for career criminals and violent offenders, lessened punishment
for first-ime offenders, and excluding rehabilitation as purpose to justify
imprisonment).

64 See Pub. L. No. 98-473, 98 Stat. 2031 (1984) (requiring guidelines
within 18 months); Pub. L. No. 99-217, 99 Stat. 1728 (1985) (extending
deadline by 12 months).

65 SUPPLEMENTARY REPORT, supra note 5, at 336-37.

66 Id at 337. While the statute states that rehabilitation is not an
appropriate purpose for a sentence of imprisonment, 28 U.S.C. § 994(k), it
still authorizes courts to consider rehabilitation in other sentencing
decisions. See 18 U.S.C. § 3553(a)(2)(D) (referring to educational,
vocational, or “other correctional treatment’”). Some sentencing courts
have been unwilling to treat rehabilitation as a legitimate purpose even in
this limited area. See, e.g., United States v. Sklar, 920 F.2d 107, 115 (Ist Cir.
1990); United States v. Reed, 882 F.2d 147, 151 (5th Cir. 1989).
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rules’ precise objectives. The Commission was able to fashion
complex guidelines without such an effort; it took only a small
investment to make sentencing guidelines more complex and
therefore better able to control expensive corrections decisions.
Drafting complex rules following past practice was in all likeli-
hood more manageable than obtaining a consensus among the
seven Commissioners about more simple-and-vague principles of
sentencing.

IIT. SIMPLIFYING SLOWLY

I have attempted thus far to explain, in light of the poliucal
forces often at work on organizations such as the Sentencing
Commission, how the guidelines got to be as complex as they are.
Complexity was not inevitable. However, organizations often end
up with complex rules when the rules address a large and diverse
group of enforcers, with few mechanisms available to control the
interpretations of the rules. Complexity is also more likely when
there is a relatively painless way to generate complex rules and
when individualized and divergent applications of simple-and-
vague rules seem particularly costly. Each of these circumstances
influenced the Sentencing Commission at the time it produced
the 1987 guidelines.®’

The same dynamic that mitially produced intricate guidelines
may also shape the process of simplifying the guidelines, if such a
process ever occurs. The current guidelines may become more
simple-and-specific, more simple-and-vague, or both. Simple-
and-specific guidelines might offer a body of law more accessible
to the public, and one requiring less effort by judges and advo-
cates. Nevertheless, it may prove to be a distasteful form of
simplicity.

Only simple-and-specific reforms of the guidelines could still
control the discretion of sentencing judges. At the same time, if
sentencing rules are to become both simple and specific, they will
need to exclude certain potentially relevant pieces of information.
Among the simplest and clearest provisions in the current guide-

67 Some of these forces were also at work as the Commission drafted
guidelines for sentencing organizations (generally corporations) convicted
of crimes. Although the limited experience of federal courts in sentencing
corporations meant that the Commission had no painless way to create
complicated guidelines, perhaps the complex format seemed inevitable in
light of the existing complex guidelines for individual offenders.
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lines are the policy statements declaring that many characteristics
of offenders, such as age or family obligations, are “‘not ordinarily
relevant.”®® Yet this is not the sort of “reform” that many would
rush to embrace.®®

If guidelines allow sentencing courts to consider a matter but
insist that different judges consider it in the same way, complexity
will inevitably follow. A listing of “relevant” factors, while sim-
ple, would remain too vague to provide any control over the
enforcers. Hence, the rules will need to address when in the pro-
cess a court should consider the matter, how it will interact with
other factors, how much weight to attach to it, and so on. While
this results in complicated guidelines, it seems preferable to the
simple elimination of a factor that most would find important
under some circumstances.

The most promising simplifying reforms lie instead in the
direction of the simple-and-vague. These would involve a return
of certain decisions to the sentencing judge, operating within
general bounds set out in the guidelines. Arguing for this form of
simplicity is just another way of arguing that the guidelines
should be given less binding effect by controlling only the most
commonly encountered sentencing issues and leaving important
choices to the sentencing judge.”

Comparison to the Social Security Administration may again be

68 U.S.S.G. §§5HI1.1-.6; 28 U.S.C. § 994(e) (guidelines and policy
statements should reflect the “‘general inappropriateness of considering the
education, vocational skills, employment record, family ties and
responsibilities, and community ties of the defendant” in recommending
term of imprisonment or length of prison term). Note that the statute calls
into question the relevance of several offender characteristics, but not age,
mental and emotional condition, or physical condition.

69 See United States v. Rodriguez, 724 F. Supp. 1118, 1120-21 (S.D.N.Y.
1989) (guidelines not allowing departures based on offender characteristics
would conflict with statute); David 1. Shapiro, Note, Sentencing the Reformed
Addict: Departure Under the Federal Sentencing Guidelines and the Problem of Drug
Rehabilitation, 91 Corum. L. Rev. 2051, 2055-56 (1991) (criticizing
guidelines as discouraging departures for purposes of drug rehabilitation).

Another example of objectionable simple-and-specific sentencing rules
can be found in statutes imposing mandatory minimum sentences for
certain offenses. These statutes are widely considered to be destructive to a
structured sentencing system. See U.S. SENTENCING COMM’N, MANDATORY
MiNnIiMUM PENALTIES IN THE FEDERAL CRIMINAL JUSTICE SysTEM (1991).

70 See generally Albert W. Alschuler, The Failure of Sentencing Guidelines: A
Plea for Less Aggregation, 58 U. CHI. L. REv. 901 (1991); WHEELER ET AL., supra
note 42, at 180-87 (reviewing ideas for simple guidelines).
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instructive. The *“‘grid” regulation attempts to identify certain
fact-sensitive questions for resolution on an individualized basis
by the ALJ. The Sentencing Commission might use a similar
strategy. It could identify areas that have produced much dispute
over the meaning of complex guidelines provisions which trans-
late into relatively small changes in the sentence. Perhaps the
role-in-the-offense rules’! or the rules for grouping multiple con-
victions’? would qualify. Each of these rules direct the court to
make many inquiries, findings, and calculations, with relatively
few offense levels at stake.”® The Commission might choose to
recast such guidelines in more general terms while continuing to
specify the number of offense levels at stake. It might also elimi-
nate guidelines on such a subject altogether and specify such fac-

71 U.S8.S.G. §§ 3B1.1-.4. The “‘aggravating role” rules direct the court to
add either two, three, or four levels to the offense if the defendant took a
leading role in the offense. An ‘‘organizer or leader” of a criminal activity
that involved five or more participants or was “‘otherwise extensive” will
receive an increase of four levels. A “manager or supervisor” (i.e. a mid-
level participant) of such an extensive criminal activity will receive +3, while
others with an aggravated role will receive +2. The *“‘mitigating role” rules
call for an adjustment downward for “minimal” participants (—4 levels), or
“minor” participants (—2 levels), or those in between. The application
notes to these rules provide specific guidance in defining all these terms.

For the great majority of federal criminal defendants, all of these
complicated rules regarding their roles in the offense do not affect the
sentence very much. For instance, the sentence for a defendant in a drug
case is influenced far more by the amount of drugs involved than by any
calculation of aggravating or mitigating role. See U.S.5.G. § 2D1.1(¢)
(amount of heroin determines placement between offense levels 12 and 42).

72 U.S.S.G. Ch. 3, Pt. D. The “grouping” rules determine (1) whether
the existence of multiple counts in a conviction will affect the final sentence
and (2) if so, in what amount. The answer to the first question will have a
great impact on the length of a prison term and deserves to be addressed
with some explicit rules to attain some uniformity (as most state guidelines
systems do by addressing the availability of consecutive or concurrent
sentences). The amount of additional weight to give to additional counts,
however, is another matter. The guidelines addressing this issue are
intricate, see U.S.S.G. § 3D1.4, and for most offenders do not change the
final sentence by a large percentage.

73 One indication of the level of complexity of these provisions appears
in the number of “hotline” calls the Commission receives regarding
interpretive difficulties with the guidelines. During 1990, both the role-in-
the-offense provisions and the grouping rules generated a large number of
hotline calls. U. S. SENTENCING CoMM’N, 1990 AnNuUAL REPORT, at 105 (87
calls for role in offense, 124 for grouping rules).
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tors as grounds for departure, perhaps suggesting an amount for
the departure.

In the long run, however, simplicity will probably not spread
too far into the guidelines. The nature of the Commission’s rela-
tionship with sentencing judges and the forces leading it to
emphasize uniform sentences will likely keep the guidelines com-
plex. Nor is sentencing complexity an unusual administrative
topic in this regard. The shelf space occupied by the Code of
Federal Regulations suggests that complexity has not been easy
to displace 1n other regulatory areas. But given the trouble that
simplicity can bring, complexity may be the lesser evil.
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